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THE SUPREME COURT 
OF 


NORTH CAROLINA 


Chief Justice 
BURLEY B. MITCHELL, JR. 


Associate Justices 


HENRY E. FRYE SARAH PARKER 
JOHN WEBB I. BEVERLY LAKE, JR. 
WILLIS P. WHICHARD ROBERT F. ORR 


Former Chief Justices 
RHODA B. BILLINGS 
JAMES G. EXUM, JR. 


Former Justices 


DAVID M. BRITT FRANCIS I. PARKER 

ROBERT R. BROWNING HARRY C. MARTIN 

J. PHIL CARLTON LOUIS B. MEYER 
Clerk 


CHRISTIE SPEIR CAMERON 


Librarian 
LOUISE H. STAFFORD 


ADMINISTRATIVE OFFICE OF THE COURTS 


Director 
DALLAS A. CAMERON, JR. 


Assistant Director 
ALAN D. BRIGGS 


APPELLATE DIVISION REPORTER 
RALPH A. WHITE, JR. 


ASSISTANT APPELLATE DIVISION REPORTER 
H. JAMES HUTCHESON 
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9A 
10 


11A 
11B 


TRIAL JUDGES OF THE GENERAL 


COURT OF JUSTICE 
SUPERIOR COURT DIVISION 
First Division 

JUDGES ADDRESS 
J. RICHARD PARKER Manteo 
JERRY R. TILLETT Manteo 
WILLIAM C. GRIFFIN, JR. Williamston 
W. RUSSELL DUKE, JR. Greenville 
CLIFTON W. EVERETT, JR. Greenville 
JAMES E. RAGAN II Oriental 
GEORGE L. WAINWRIGHT, JR. Morehead City 
RUSSELL J. LANIER, JR. Kenansville 
CHARLES H. HENRY Jacksonville 
ERNEST B. FULLWOOD Wilmington 
W. ALLEN Coss, JR. Wilmington 
JAY D. HOCKENBURY Wilmington 
RicHARD B, ALLSBROOK Halifax 
Cy A. GRANT, SR. Windsor 
QUENTIN T. SUMNER Rocky Mount 
G. K. BUTTERFIELD, JR. Wilson 
FRANK R. BROWN Tarboro 
JAMES D. LLEWELLYN Kinston 
DONALD M. JAcogps! Goldsboro 

Second Division 

ROBERT H. Hopcoop Louisburg 
HEnrY W. HIGHT, JR. Henderson 
W. OSMOND SmiITH III Yanceyville 
ROBERT L. FARMER Raleigh 
HENRY V. BARNETTE, JR. Raleigh 
DONALD W. STEPHENS Raleigh 
NARLEY L. CASHWELL Raleigh 
STAFFORD G, BULLOCK Raleigh 
ABRAHAM P. JONES Raleigh 
WILEY F. BOWEN Dunn 
KNOX V. JENKINS, JR. Smithfield 


DISTRICT 


12 


13 


14 


15A 
15B 


16A 
16B 


17A 


17B 


18 


19A 
19B 


19C 
20A 
20B 


21 


22 


23 


JUDGES 


E. LYNN JOHNSON 
GREGORY A. WEEKS 
JACK A. THOMPSON 
WILLIAM C. Gore, JR. 

D. JACK Hooks, JR. 
ORLANDO F. HUDSON, JR. 
A. LEON STANBACK, JR. 
RONALD L, STEPHENS 
Davip @. LABARRE 

J. B. ALLEN, JR. 


JAMES CLIFFORD SPENCER, JR. 


WADE BARBOUR 

B. CRAIG ELLIS 
DEXTER BROOKS 
ROBERT F. FLoyD, JR. 


Third Division 


MELZER A. MORGAN, JR. 
PETER M. McHUGH 
CLARENCE W. CARTER 
JERRY CASH MARTIN 

W. DOUGLAS ALBRIGHT 
THOMAS W. Ross 
HOWARD R. GREESON, JR. 
CATHERINE ©, EAGLES 
Henry E. FRYE, JR. 

W. ERWIN SPAINHOUR 
RUSSELL G. WALKER, JR. 
JAMES M. WEBB 

Larry G. Forp? 
MICHAEL EARLE BEALE 
WILLIAM H. HELMS 


SANFORD L. STEELMAN, JR. 


JUDSON D. DERAMUS, JR. 
WILLIAM H. FREEMAN 
WILLIAM Z. Woon, JR. 

L. TODD BURKE 

C. PRESTON CORNELIUS 
H. W. ZIMMERMAN, JR.? 
JULIUS A. ROUSSEAU, JR. 


ix 


ADDRESS 


Fayetteville 
Fayetteville 
Fayetteville 
Whiteville 
Whiteville 
Durham 
Durham 
Durham 
Durham 
Burlington 
Burlington 
Pittsboro 
Laurinburg 
Pembroke 
Lumberton 


Wentworth 
Reidsville 
King 

Mount Airy 
Greensboro 
Greensboro 
High Point 
Greensboro 
Greensboro 
Concord 
Asheboro 
Carthage 
Salisbury . 
Wadesboro 
Monroe 
Weddington 
Winston-Salem 
Winston-Salem 
Winston-Salem 
Winston-Salem 
Mooresville 
Lexington 
North Wilkesboro 
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24 


25A 
25B 


26 


278 


B0A 
30B 


JUDGES ADDRESS 

JAMES L. BAKER, JR. Marshall 
Fourth Division 
CLAUDE S. SITTON Morganton 
BEVERLY T. BEAL Lenoir 
FORREST A, FERRELL Hickory 
RONALD E. BOGLE Hickory 
SHIRLEY L. FULTON Charlotte 
ROBERT P. JOHNSTON Charlotte 
Marcus L. JOHNSON Charlotte 
RAYMOND A. WARREN Charlotte 
W. ROBERT BELL Charlotte 
JAMES E. LANNING Charlotte 
JESSE B. CALDWELL III Gastonia 
TIMOTHY L. PATTI Gastonia 
JOHN MULL GARDNER Shelby 
FORREST DONALD BRIDGES Shelby 
DENNIS JAY WINNER Asheville 
RONALD K. PAYNE Asheville 
ZORO J. GUICE, JR. Rutherfordton 
LOTO GREENLEE CAVINESS Marion 
JAMES U. Downs Franklin 
JANET MARLENE HYATT Waynesville 
SPECIAL JUDGES 
STEVE A. BALOG Burlington 
RICHARD L. DOUGHTON Sparta 
MARVIN K. GRAY Charlotte 
CHARLES C. LAMM, JR. Boone 
HOWARD E. MANNING, JR. Raleigh 
Louis B. MEYER Wilson 
BEN F. TENNILLE Greensboro 
CARL L. TILGHMAN Beaufort 
JAMES R. VOSBURGH Washington 
EMERGENCY JUDGES 

C. WALTER ALLEN Fairview 
NAPOLEON B. BAREFOOT, SR. Wilmington 
ANTHONY M. BRANNON Durham 


Coy E. BREWER 


Fayetteville 


DISTRICT JUDGES ADDRESS 
ROBERT M. BURROUGHS Charlotte 
GILES R. CLARK Elizabethtown 
JAMES C. DAVIS Concord 
ROBERT E, GAINES® Gastonia 
D. B. HERRING, JR. Fayetteville 
ROBERT W. KIRBY Cherryville 
ROBERT D, Lewis Asheville 
_F Fetzer MIs Wadesboro. 
HERBERT O. PHILLIPS III Morehead City 
J. MILTON READ, JR. Durham 
CHASE B. SAUNDERS Charlotte 
THOMAS W. Sray, JR.© Spencer 
RETIRED/RECALLED JUDGES 
HARVEY. A. LUPTON Winston-Salem 
LESTER P. MARTIN, JR. Mocksville 
HEnrRY A. McKINNON, JR. Lumberton 
D. MARSH MCLELLAND Burlington 
HoLuiis M. OWENS, JR. Rutherfordton 
J. HERBERT SMALL Elizabeth City 
HENRY L. STEVENS III Warsaw 
L. BRADFORD ‘TILLERY Wilmington 
SPECIAL EMERGENCY JUDGES 
E. MAURICE BRASWELL’ Fayetteville 
DONALD L. SMITH Raleigh 
1. Appointed and sworn in 3 August 1998 to replace Paul M. Wright who retired 31 May 1998. 
2. Appointed and sworn in 1 April 1998 to replace Thomas W. Seay, Jr. who retired 31 March 1998. 
3. Retired 31 July 1998. 
4, Appointed and sworn in 12 May 1998 to replace Julia V. Jones who retired 31 March 1998. 
5. Deceased 50 July 1998. 
6, Sworn in as Emergency Judge | April 1998. 


7. Retired 1 February 1998. 
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3A 


3B 


6A 


6B 


DISTRICT COURT DIVISION 


JUDGES 


GRAFTON G. BEAMAN (Chief) 
C. CHRISTOPHER BEAN 

J. CARLTON COLE 

EDGAR L. BARNES 

JAMES W. HARDISON (Chief) 
SAMUEL G. GRIMES 

MICHAEL A. PAUL 

I. Burt Aycock, JR. (Chief) 
JAMES E. MARTIN 

Davip A. LEECH 

PATRICIA GWYNETT HILBURN 
JERRY EF. WADDELL (Chief) 
CHERYL LYNN SPENCER 
KENNETH F. Crow 

PAUL M. QUINN 

KAREN A. ALEXANDER! 


STEPHEN M. WILLIAMSON (Chief) 


WAYNE G. KIMBLE, JR. 
LEONARD W. THAGARD 
PauL A. HARDISON 
WILLIAM M. CAMERON III 
Louis F- Foy, JR. 

JOHN W. SMITH (Chief) 
ELTON G. TUCKER 

J. H. CORPENING II 
SHELLY S. HOLT 
REBECCA W. BLACKMORE 
JOHN J. CARROLL III 


HAROLD PAUL McCoy, JR. (Chief) 


DWIGHT L. CRANFORD 

ALFRED W. KwasIkPu! (Chief) 
THOMAS R. J. NEWBERN 
WILLIAM ROBERT Lewis II 


ALBERT S. THOMAS, JR. (Chief) 


SARAH F. PATTERSON 
JOSEPH JOHN HARPER, JR. 
M. ALEXANDER BIGcs, JR. 
JOHN L. WHITLEY 

JOHN M. Brirr 

J. PATRICK Exum (Chief) 
ARNOLD O, JONES 


ADDRESS 


Elizabeth City 
Edenton 
Hertford 
Manteo 
Williamston 
Washington 
Washington 
Greenville 
Greenville 
Greenville 
Greenville 
New Bern 
New Bern 
New Bern 
New Bern 
New Bern 
Kenansville 
Jacksonville 
Clinton 
Jacksonville 
Richlands 
Pollocksville 
Wilmington 
Wilmington 
Wilmington 
Wilmington 
Wilmington 
Wilmington 
Halifax — 
Halifax 
Jackson 
Aulander 
Winton 
Wilson 
Rocky Mount 
Tarboro 
Rocky Mount 
Wilson 
Tarboro 
Kinston 
Goldsboro 
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10 


11 


12 


13 


14 


JUDGES 


RopNEY R. GOODMAN 
JOSEPH E. SETZER, JR. 
Pau L. JONES 

Davip B. BRANTLEY 


CHARLES W. WILKINSON, JR. (Chief) 


J. LARRY SENTER 

H. WELDON LLoyp, JR. 
DANIEL FREDERICK FINCH 

J. HENRY BANKS 

PaTTIE S. HARRISON (Chief) 
Mark E, GALLOWAY 
RUSSELL SHERRILL II (Chief) 
L. W. PAYNE, JR. 

JOYCE A. HAMILTON 

FRED M. MORELOCK 

JAMES R, FULLWOOD 

ANNE B. SALISBURY 
WILLIAM C. LAWTON 
MICHAEL R. MORGAN 
ROBERT BLACKWELL RADER 
PAUL G. GESSNER 

ANN Marie CALABRIA 
ALICE C. STUBBS 

WILLIAM A. CHRISTIAN (Chief) 
EpwarD H. McCormick 
SAMUEL S. STEPHENSON 

T. YATES DOBSON, JR. 
ALBERT A. CORBETT, JR. 
FRANK FE. LANIER 

A. ELIZABETH KEEVER (Chief) 
JOHN S. Harr, JR. 

JAMES F. AMMONS, JR. 
RopertT J. STIEHL [iI 
EDWARD A. PONE 

C. EDWARD DONALDSON 
KIMBRELL KELLY TUCKER 
JOHN W. DICKSON 

JERRY A. JOLLY (Chief) 
NAPOLEON B. BAREFOOT, JR. 
OLA LEWIS BRAY 

THOMAS V. ALDRIDGE, JR. 
Nancy C. PHILLIPS? 
KENNETH C. Titus (Chief) 


ADDRESS 


Kinston 
Goldsboro 
Kinston 
Goldsboro 
Oxford 
Franklinton 
Henderson 
Oxford 
Henderson 
Roxboro 
Roxboro 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Sanford 
Lillington 
Angier 
Smithfield 
Smithfield 
Buies Creek 
Fayetteville 
Fayetteville 
Fayetteville 
Fayetteville 
Fayetteville 
Fayetteville 
Fayetteville 
Fayetteville 
Tabor City 
Supply 
Southport 
Whiteville 
Elizabethtown 
Durham 
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15A 


15B 


16A 


16B 


17A 


17B 


18 


19A 


19B 


JUDGES 


RICHARD G. CHANEY 

ELAINE M. O’NEAL 

CRAIG B. BROWN 

ANN E. McKown 

J. KENT WASHBURN (Chief) 
SPENCER B. ENNIS 

ERNEST J. HARVIEL 

JOSEPH M. BUCKNER (Chief) 
ALONZO BROWN COLEMAN, JR. 
CHARLES T. L. ANDERSON 

M. Patricia DEVINE? 
WarREN L. Pate (Chief) 
WILLIAM G. McILWAIN 
RICHARD T. BROWN 
HERBERT L. RICHARDSON (Chief) 
Gary L. LOCKLEAR 

J. STANLEY CARMICAL 

JOHN B. CARTER, JR. 
WILLIAM JEFFREY MOORE 
RICHARD W. STONE (Chief) 
FREDRICK B. WILKINS, JR. 
Otis M. OLIVER (Chief) 
AARON MOSES MASSEY 
CHARLES MITCHELL NEAVES, JR. 
LAWRENCE McSwaln (Chief) 
WILLIAM L. DAIsy 

SHERRY FOWLER ALLOWAY 
THOMAS G. FOSTER, JR. 
JOSEPH E. TURNER 

DoNALD L. BOONE 

CHARLES L. WHITE 

Wenpy M. ENOocHS 


ERNEST RAYMOND ALEXANDER, JR. 


SUSAN ELIZABETH BRAY 
PATRICIA A. HINNANT 

WILLIAM M. Hampy, JR. (Chief) 
Donna G. HEDGEPETH JOHNSON 
RANDALL R. COMBS 

WILLIAM M. NEELy (Chief) 
VANCE B. LONG 

MICHAEL A. SABISTON 

JAYRENE RUSSELL MANESS 


XIV 


ADDRESS 


Durham 
Durham 
Durham 
Durham 
Graham 
Graham 
Graham 
Hillsborough 
Hillsborough 
Hillsborough 
Hillsborough 
Raeford 
Wagram 
Laurinburg 
Lumberton 
Lumberton 
Lumberton 
Lumberton 
Pembroke 
Wentworth 
Wentworth 
Dobson 
Dobson 
Elkin 
Greensboro 
Greensboro 
Greensboro 
Greensboro 
Greensboro 
High Point 
Greensboro 
Greensboro 
Greensboro 
Greensboro 
Greensboro 
Concord 
Concord 
Concord 
Asheboro 
Asheboro 
Troy 
Carthage 
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19C 


20 


21 


22 


23 


24 


26 


JUDGES 


LILLIAN B. O’BRIANT 

ANNA MILLS WAGONER (Chief) 
TED A. BLANTON 

DAVID B. WILSON 

RONALD W. Burris (Chief) 
TANYA T. WALLACE 

Susan C. TAYLOR 

JOSEPH J. WILLIAMS 
CHRISTOPHER W. BRAGG 
KEVIN M. BRIDGES 

Lisa D. BLUE 

WILLIAM B. REINGOLD (Chief) 
ROLAND H. Hayes4 

CHESTER C. Davis 

RONALD E. SPIVEY 

WILLIAM THOMAS GRAHAM, JR. 
VICTORIA LANE ROEMER 
LAURIE L. HUTCHINS 

ROBERT W. JOHNSON (Chief) 
SAMUEL CATHEY 

GEORGE FULLER 

KIMBERLY S. TAYLOR 

JAMES M. HONEYCUTT 

Jimmy L. MYERS 

JACK E. KLASS 

EDGAR B. GREGORY (Chief) 
MICHAEL E. HELMS 

Davip V. BYRD 

JEANIE REAViS HOUSTON 
ALEXANDER LYERLY (Chief) 
WILLIAM A. LEAVELL III 
KYLE D. AUSTIN 

BRUCE BuRRY BRIGGS® 

L. OLIVER NoBLE, JR. (Chief) 
TIMOTHY S. KINCAID 
JONATHAN L. JONES 

Nancy L. EINSTEIN 

ROBERT E. HODGES 

ROBERT M. BRADY 

GREGORY R, HAYES 

WILLIAM G. JONES (Chief)® 
REsA L. HARRIS 

RICHARD D. BONER 


ADDRESS 


Asheboro 
Salisbury 
Salisbury 
Salisbury 
Albemarle 
Rockingham 
Albemarle 
Monroe 
Monroe 
Albemarle 
Wadesboro 
Winston-Salem 
Winston-Salem 
Winston-Salem 
Winston-Salem 
Winston-Salem 
Winston-Salem 
Winston-Salem 
Statesville 
Statesville 
Lexington 
Hiddenite 
Lexington 
Mocksville 
Lexington 
Wilkesboro 
Wilkesboro 
Wilkesboro 
Wilkesboro 
Banner Elk 
Bakersville 
Pineola 

Mars Hill 
Hickory 
Newton 
Valdese 

Lenoir 

Nebo 

Lenoir 
Hickory 
Charlotte 
Charlotte 
Charlotte 
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27A 


27B 


28 


29 


30 


JUDGES ADDRESS 
H. WILLIAM CONSTANGY Charlotte 
JANE V. HARPER Charlotte 
FRITz Y. MERCER, JR. Charlotte 
PHILLIP F. HOWERTON, JR. Charlotte 
YVONNE M, EVANS Charlotte 
Davip S. CAYER Charlotte 
C. JEROME LEONARD, JR. Charlotte 
CECIL WAYNE HEASLEY Charlotte 
Eric L. LEVINSON Charlotte 
ELIZABETH D. MILLER Charlotte 
RicKYE McKoy-MiItcHELL’ Charlotte 
HARLEY B. GASTON, JR. (Chief) Gastonia 
CATHERINE C. STEVENS Gastonia 
JOYCE A. BROWN Belmont 
MELISSA A, MAGEE Gastonia 
RALPH ©. GINGLES, JR. Gastonia 
J. KEATON FONVIELLE (Chief) Shelby 
JAMES THOMAS BowEN III Lincolnton 
JAMES W. MORGAN Shelby 
LARRY JAMES WILSON Shelby 
EARL JUSTICE FOWLER, JR. (Chief) Asheville 
PETER L. RODA Asheville 
GARY S. CASH Asheville 
SHIRLEY H. BROWN Asheville 
REBECCA B. KNIGHT Asheville 
ROBERT S. CILLEY (Chief) Pisgah Forest 
DEBORAH M. BURGIN Rutherfordton 
MARK E. POWELL Hendersonville 
THOMAS N. HIx Mill Springs 
DaviID KENNEDY Fox Hendersonville 
JOHN J. SNow, JR. (Chief) Murphy 
DANNY E. Davis Waynesville 
STEVEN J. BRYANT Bryson City 
RICHLYN D. HoLt Waynesville 
EMERGENCY JUDGES 
ABNER ALEXANDER Winston-Salem 
CLAUDE W. ALLEN, JR. Oxford 
PHILIP W. ALLEN Reidsville 
Lowry M. Beris Pittsboro 
Ropert R. BLACKWELL Yanceyville 


DISTRICT JUDGES ADDRESS 


WILLIAM M. CAMERON, JR. Jacksonville 
DAPHENE L. CANTRELL Charlotte 
SOL G. CHERRY Fayetteville 
WILLIAM A. CREECH Raleigh 
STEPHEN F. FRANKS Hendersonville 
ADAM C. GRANT, JR. Concord | 
ROBERT L. HARRELL Asheville 
JAMES A. HARRILL, JR. Winston-Salem 
WALTER P. HENDERSON Trenton 
ROBERT K. KEIGER Winston-Salem 
EDMUND LOWE High Point 
J. BRUCE MORTON Greensboro 
STANLEY PEELE Chapel Hill 
MarGARET L. SHARPE Winston-Salem 
KENNETH W. TURNER Rose Hill 
RETIRED/RECALLED JUDGES 
ROBERT T. GASH Brevard 
ALLEN W. HARRELL® Wilson 
NICHOLAS LONG Roanoke Rapids 
ELTON C. PRIDGEN Smithfield 
SAMUEL M. Tate Morganton 





. Appointed and sworn in 10 June 1998. 

. Appointed and sworn in 17 April 1998. 

. Appointed and sworn in 8 May 1998. 

. Resigned as Chief Judge 6 March 1998. 

. Appointed and sworn in 20 July 1998. 

. Appointed Chief Judge 12 May 1998 to replace James E. Lanning who became Superior Court Judge. 
. Appointed and sworn in 10 July 1998. 

. Deceased April 1998. 
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WILLIAM N. FARRELL, JR. 


ATTORNEY GENERAL OF NORTH CAROLINA 


Altorney General 


MICHAEL F. EASLEY 


Special Counsel to the 
Attorney General 
HAMPTON DELLINGER 


Deputy Attorney General 
for Administration 
SUSAN RABON 


Deputy Attorney General for 
Policy and Planning 
JANE P. GRAY 


General Counsel 
ANDREW A. VANORE, JR. 


Chief Deputy Attorney General 
EDWIN M. SPEAS, JR. 


Senior Deputy Attorneys General 


REGINALD L. WATKINS DANIEL C. OAKLEY 


ANN REED DUNN 


HAROLD F- ASKINS 
Isaac T. AvERY III 
Davip R. BLACKWELL 
RosBeErt J. BLUM 
HaroLD D. BOWMAN 
GEORGE W. BOYLAN 
CHRISTOPHER P. BREWER 
JUDITH R. BULLOCK 
MABEL Y. BULLOCK 
ELisHa H. BUNTING, JR. 
KATHRYN J. COOPER 
JOHN R. CORNE 
FRANCIS W. CRAWLEY 
JAMES P. ERWIN, JR. 
NorMA S. HARRELL 
WILLIAM P. HART 


DANIEL D. ADDISON 
JOHN J. ALDRIDGE III 
YHRISTOPHER E. ALLEN 
JAMES P. ALLEN 
BruUCE AMBROSE 
ARCHIE W. ANDERS 
KEVIN ANDERSON 
GEORGE B. AUTRY 
JONATHAN P. BABB 
KATHLEEN U. BALDWIN 


GRADY L. BALENTINE, JR. 


JOHN P. BARKLEY 


WANDA G. BRYANT 


Inspector General 
BrYAN E. BEATTY 


GRAYSON G. KELLY 


Special Deputy Attorneys General 


ROBERT T. HARGETT 
RALF F. HASKELL 
ALAN S. HIRSCH 

J. ALLEN JERNIGAN 
DouGLas A. JOHNSTON 
LORINZO L. JOYNER 
Barry S. MCNEILL 
GayL M. MANTHEI 
RONALD M. MARQUETTE 
ALANA D. MARQUIS 
THOMAS R. MILLER 
THOMAS F. MoFFITT 
G. PaTRICK MURPHY 
CHARLES J. MURRAY 
Lars F. NANCE 

Perry Y. NEWSON 


Assistant Attorneys General 


JOHN G. BARNWELL, JR. 
VALERIE L. BATEMAN 
Marc D. BERNSTEIN 
WILLIAM H. BORDEN 

S. MICHELLE BRADSHAW 
ANNE J. BROWN 

Mary ANGELA CHAMBERS 
JILL LEDFORD CHEEK 
LAUREN M. CLEMMONS 
REBECCA K. CLEVELAND 
LisA G. CORBETT 
ROBERT O. CRAWFORD III 


XVviil 


SUSAN K. NICHOLS 
Howarpb A. PELL 
RoBIN P. PENDERGRAFT 
ALEXANDER M. PETERS 
ELLEN B. SCOUTEN 
TLARE B. SMILEY 
EUGENE A. SMITH 
JAMES PEELER SMITH 
VALERIE B. SPALDING 
W. DALE TALBERT 
Puitie A. TELFER 
JOHN H. WATTERS 
EDWIN W. WELCH 
JAMES A. WELLONS 
THOMAS J. ZIKO 
THOMAS D. ZWEIGART 





WILLiAM B. CRUMPLER 
ROBERT M. CURRAN 

NEIL C. DALTON 
CLARENCE J. DELFORGE III 
FRANCIS DIPASQUANTONIO 
JOAN H. ERWIN 

JUNE 8. FERRELL 

BeErRTHA L. FIELDS 
WILLIAM W. FINLATOR, JR. 
MARGARET A. FORCE 
JANE T. FRIEDENSEN 
VIRGINIA L. FULLER 


JANE R. GARVEY 
EDWIN L. GAVIN IT 
RoBERT R. GELBLUM 
VIRGINIA G. GIBBONS 
JANE A. GILCHRIST 
Roy A. GILEs, JR. 
AMY R. GILLESPIE 
MICHAEL DAVID GORDON 
DEBRA C. GRAVES 
JOHN A. GREENLEE 
Parricta Bry HALL 
TERESA L. HARRIS 

K. BurKE Haywoop 
EMMETT B. Haywoop 
Davip G. HEETER 
JILL B. HICKEY 

Kay L. MILLER HOBART 
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LICENSED ATTORNEYS 


I, FreD P. PARKER III, Executive Director of the Board of Law Examiners of the 
State of North Carolina, do hereby certify that the following named persons duly 
passed the examinations of the Board of Law Examiners as of the 21st day of March, 
1998 and said persons have been issued a license certificate. 


FEBRUARY 1998 NORTH CAROLINA BAR EXAMINATION 


ANTHONY ADO ADASER ...... 0.00 cee cee cee eee eee see eeeesesuveeess Creensboro 
RICHARD: LESLIE ADDITON « 64.64¢5.54.0'ei Chasen e ee rae er 146558 Mies Franklin, Virginia 
LEELA LTLEY ALPONGE os.4 too kraeheele Balas Sale an nena Mew eee es hate ees Charlotte 
WIIAN I ALLEN 03.5 Aniaunsccirareng Gin Meee b a baaaelartas ee eu Northford, Connecticut 
DIEWART-DCOTPALRIDGE: “4 525.0. wsnuatasale sa OSG dae See Suma e ees 2 Indian Trail 
TLODD: RICHARD AMACHER if: tentecchaie daa Se Baere ea gre yore aie eee Reaver tan yeaheah eee es Charlotte 
STEPHEN LUKE ANDERSON ......... 00 cece tence ete aeaes Columbia, South Carolina 
RONALD-A: ANDERSON Re: dinb.o 2 hice Mpc Wl Ota eS bh waa ae Rae weed Asheboro 
JESSE: BROWN ASHE, Ul o5 ks iteones Saw ae whee wea iw Rady sarin aa ew ee Charlotte 
JEFFREY ALAN BANDINI 4/24.5.c004b oi oat eusrosw ul Verne. Cee has a neem gdowaee ss Raleigh 
RANDELL EUGENE BARNETT .... 00-0 cece eter et eee ees Virginia Beach, Virginia 
WENDY. Mi BARTOS: ote viet sec sae hard eae Soh Ae elie eae ante d ae tele Rae were ee okra Apex 
RICHARD BARRY BENTON 4 f0i5ty 0c 4.8 440 besa dak awe eet dealen aad Calhoun, Georgia 
HAL BERGER 4-0 a5.o4r2.6 65 she ble sp oa e Ree TOES BEC e ERISA Gee aeeS Charlotte 
LYNNE. Fic BERRY otae eons Lest tet ecu nea Eee nesua eee ww ae aware Cary 
KIMBERLY YVEITE BEST Aches see eel cee outa yeas Beene em adie Charlotte 
DAVID 2 BOOKHOUL: ise sais «Gran wire aes we rue Be Swe ale See, Sao e wae at ae Chapel Hill 
SHAHIN: 9: BORMANIAN 5 c-aariGd ceatrosth wel eerie Seo eae Od Ste ew as Chapel Hill 
DEBORAH JUENGER BOWERS: <i¢ick 8 e4-aslouniebw teas san kaw aod wae ws Greensboro 
KENDAL CROWDER BOWMAN ......... ccc cece e eet e nee se eee St. Petersburg, Florida 
LISA: SRENMA Nes esc, ort crgeiibe, doar dsehird: tuate, donne whe ea cena adn eee Oe irate Gates Alp wits Chapel Hill. 
DENISE KATHERINE BRYANT............ hy aie ambien aura Aas ere Trappe, Pennsylvania 
BONNIE LEE CALHOUN-O’NEAL 2.0... 000 c eee een ee eee teen ee eee eeas Greensboro 
JAMES: W- CARTER 6 ood. 8600 sek oode ES Ra aS HEB OR DRE Seer aes Seseskis tar acd Cary 
Ale KYUNG CHANG ® 25 do St, hed ued Goderich Na, ohh Veen ee acetate eed Jamestown 
STEVEN MICHAEL CHEUVRONT ......-..-2 2.0 ee eee eee e eens Siew ie De aNS Hickory 
SHARON BEY CHRISTOPHER. d.5.034.0 oaowreaoene Sat paws Beemer eGawane Wee ess Raleigh 
REBECCA LOUISE. COVERT *ia's!nane Aaa hed oe eee IA WOR Cee ae Graham 
LAWRENCE SHEIMGRAIGR 3 besos aoa mee dew oat ha aa asks ....Wilmington 
STELLYNE: ELIZABETH: BOYD CURTIS s4ic0.c4sc tet enka Gukeeseaaseks <foceee ats Raleigh 
TAYLOR MALCOLM DAVENPORT ........0 0000s e sce v cee e esse eer sececeeces Greensboro 
LARA STANFORD DAVIS ...........00.. Re Oe ee eee See eee Te ee Boone 
CHRISTOPHER: NEAL DEKLE «« $24.9. e003 40s oe ee SIS ee ea ae hs Oe ee a Winston-Salem 
COLT de. DICKENSON + 05ers shat b oa WS OO Aok ied wral done been Msn sR dele see Huntersville 
FREDDIE ANGELO DIKON 4.4.4.6 60.0 3:6 oo. 4)0 604 644844 oS4 406 bE S RAS Richmond, Virginia 
CHRISTINA. UPTON DOUGLAS sie eu Sa hah bossa Sas wad odie Ga tee emnna es Winston-Salem. 
JEROME NORBERT EPPING JR. 2... cc cee tee eet eee eens Cincinnati, Ohio 
JANIS: CHRISTING URNS 3542 hare oak Dareace tae ha Sate enan eae ey Pa ea Durham 
FORECA TIER 3 dave Piatt tra are ura ahaa ae oar ech wha hia, Gee a ened ae ts Raleigh 
DENZIL HORACE FORRESTER: acca wast Mea heed oa eR ate Cea ere eee Charlotte 
ERIC SOLOMON: FRAUM 240.0504 cba Soin a aw eae ehatee ees Fairfax, Virginia 
STEPHEN DAVID: JOSEPH, PRASER: oj awiate fa pu eae oA en eet ek erneee a he Raleigh 
STACY. DD FULCHER oh d-n.en td «Seid euthiged ok Sa trn Caine ee See kee eae Cary 
RICHARD HARCOURT FULTON 44 ¢30:65.0 osm tw Seb atewd oe beee tees e ge towsneaae Charlotte 
VICTOR CURTIS GARLOCK 3.236667 6, 0% V6-tey i be Ea 8 he Rh ea eee an Asheville 
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KROME DOYLE GEORGE 4s 4cccc cde awe tains Jee Ae NOLS Eee ee es Charlotte 
SUSAN EAN GilAMPORTONE  k4.o5/ho0o-4:5-54-6 4 RAS CARRS oN OME RO eee ae Cary 
BRANDY COOLEY GILLENWATER 2.0... 000 cece cece ene renee eee nene Sabieeie tie Kernersville 
JAMES ROBINSON GILREATH ... 0... cc ee eee eee Greenville, South Carolina 
ANGEL ROCHELLE GORDON i3.d5240.3:2675 ve Seneae ce aes PEs woe be oe eRe ee Charlotte 
JOHN Fete GREEN D403 ccoeee se Stee se hoe eae ee eee ek ees Wilmington 
EDWIN SMITH GREEN TI 4554.2 aset-i boar eae a hee oN eS eee ea ate Charlotte 
CHRISTINE MICHELE GRIECO isis ccc ces des ee be cae cea Cees caw ca ee ews Fayetteville 
RYAN DAVID GUILDS 50.9.04.04 x SSE SAE OER ERDAS STONERS COS SN EES es Chapel Hill 
BENJAMIN ROBINSON HARDWICK .........+.+-- Pe ee ee ee eee Winston-Salem 
LASHON ANNETTE ELIARLEY. Ses ong ee a oancee.dus eee eee eee hee eae S Raleigh 
HELEN RUTH HARWELL «. 2.0... e rennet aeaes Greenville 
DANIER KIVETT HICKS o5,64.c0 6 bate bea eee eke eee oe eee Greenville, South Carolina 
JALISON As: M, FIOLMES coco os Ah 2 EAA ESA Oe eS Banh oe wae oes Durham 
MELANIE KIRK HOLTON ..........-: Te Le Pe Re ee ee eT ee Bethania 
HEATHER HARDING HOWARD... 12... eee cee ee tenes Nashville, Tennessee 
YANCEY CANAAN HUIE: op-daee Cos miaw isan de oes ee eeeS As ote ee eas Raleigh 
CHRISTOPHER MARK HUMPHREY ...... 0. c eee c cece eee eee eee eeteennase Raleigh 
ANOS: BRIAN-CINNES awd Sere bas oo 8S RA RO ee ot EE a hee Ae SAS Davie, Florida 
CHISKI ITO 265: 5 Ca elon chaos ae wale te Se CEA SSW ee Carolina Beach 
GINA SLIZAB ETH DAMES > 26-5 s5icS aise. cgi hee Aon eeo 4 hee ape a a alee ae arg ted Winston-Salem 
MARK RODMAN JOHNSON ........--- cai beninde kine GinGan hana Bite Maar eua uaa es Charlotte 
DANA: GENEEN JONES. 2.3:64.000555 52-3 )owe deren eee esd hha eae eae Nas Durham 
WOODROW CLARKSTON JORDAN <4s06ee cence d oe Leh ba Sa Salta Wonk eee Bese es Charlotte 
AARRIS NICHELLE KING?..cdueiat eats orn sb ee hee hee We eee eee Statesville 
IWAITRI. KEINKOSUM 5. oS ieS vee ee ee Gee ee eee eS So 6b PSU an Dee Doses Purlear 
ANDREW THOMAS KNOWLES <3 0. sca = Nae EES ESO ORS Me Ce a ae ess Raleigh 
JAIME ARNOLD KOSOFSKY ..... waist auld. aed ahat nea rcstiece ase wae oh ceo Spe eee aneee tare aS Charlotte 
CLAYTON BRENT KROEN fs2 ao dices -b wench Bee RN OOS OO HEU es ee High Point 
PREDPRICKC. LAMAR teacix ieee bbeekee eae ca ecee wea aes Saas Durham 
TerRRI E. LEGRAND ......... 000 cece eee Chia manats waear atta ve nai eae eee Durham 
JENNIFER M: LEAHY <30046dvacedeus stab hort ao cemeteries ,.. Raleigh 
MICHAEL VINCENT LEHe 5, bc. 2st Whe Baie Pade A COE N ae Sale bie ohne eee ees Raleigh 
STUART MARTIN, UEVINE? «4 gecncad Go bach ens een he REA ee Dees Oe ea teks Apex 
KATHERING MARTIN LEWIS +46 sends a04 las A4 dep Be oa eee NaN wee we Durham 
BRIK. PAUL. LINDBERG 55.0600 56S oe DROW EERE Oe URE TOSS ee SG ae Charlotte 
KEicy KATHLEEN MAGUIRE 2a 1.5 95 sh oee botens 1 eh.ne ee ba eee ee eee aae Raleigh 
CHRISTY LYNN: MALLET sc s53Gh ee he cates eeed oases sae ease Vernon Hill, Virginia 
RICHARD JGHNGMATEA ‘0 bs ace nature, 1658 Baa ee et Meee EEE NOMS Oe nw Ee a erate Waynesville 
DENNIS MARCELLOUS MARTIN 2... 60. c eect eee ee eee tenet eens Franklin 
ERik LOUIS MAZZONE: «65 esas Soh an titans cee Saba Oe a ees eee aes Chapel Hill 
(CHRIGTINE: M. MAZZONE: @ # se $053.05, Soa rwees eae SOS a eee Heke eee Chapel Hill 
MICHELLE DEVONDRIA MCCLURE ........- 000s cece ence e eee te rene Burlington 
CHARLES WILLIAM MCHAN:JRi.06 a oad tals Soe eee aes eas BER ERR EE Se Tes Murphy 
GERALD: FRANCIS MEEK cic conn Sao Ata tee UIE Cie Shae ead HO is Fayetteville 
ROBERT Jc MERMELSTEIN™ 454569 95. haw Hae oe oF RRO SE onan 6 Ge RE See ESS Raleigh 
MASAO: MEROEB S445 eta Vies doce aoe me eo Sa ee SS ere es Greenville 
JOSEPH FREDERICK MILUBR: 32054 oh4 G4 cak WS Eee ewido eR Dee ea ees eee Hickory 
NADINE: MITCHELL, accseccet CAC SS eee ee des Melee se Man eee eens Raleigh 
TRULA RENO MINCHELL: clover se Paice hohe testo aw he es aA ESR GS waee Matthews 
IMIGHAEL MONTECALVO: 6305 aoosRpsed 4 4. ohh 5 ee SE dee a gaa Winston-Salem 


LICENSED ATTORNEYS 


JANET MOORE ss aris} 0N$ bs ewe habits hed chee Pe Gee od oes OMe Re ine Durham 
PETER: EP RANCIS MIORGAN. § ac:kicicco dak acd seo ace Se eens AGES SS win lw ae Charlotte 
ASHLEIGH PHILAYNE SIMS MORGAN .... cee cee ee eee eee eee eee Charlotte 
CORTE DIANE MIORMAN ©” decd %as ahead urea eee ate i Pe RA eee eed Carrboro 
GHRISTOPHER ANDREW MUELALY 9.4.4 5-¢5%-456 4 hwo kd ROR Rees Rind eee ee Chapel Hill 
JOSEPH GHARUES MUNCH: ctecsoa tee cee are cae si wla at ae PE RE GR PE Swansboro 
KeUY DOOTH NEM inet 4 fe wan ieee ae oe Oe Geena Ree Sere eae Kure Beach 
DAVID NV OTTERSON: «333s ao. Sass bee ees he SER au ae bee SRG OG ares wet Raleigh 
CARLA-C ARRILLO: CUETERSON: 4 45 «2.04 scm Mee Was bre ROIS eee SNe Raleigh 
WILLIAM El PARRERCUN c Jncra e. ticn ce o-e-atoup ie waren € Bate Male wales Gon Wee Reese eon aE Raleigh 
JAMES WRIGHT PARRIS Ri 09. o's on vee Cure doe BSE eae a eas Me eeNe aie wa ees Durham 
DIANE POX PAUL aug oou inks daebunat eee een lia Go wees Winston-Salem 
POHN-ABB PAV NED .62ic8, 5 sis cic aiee a ieee hte Pe. deh ieee eae Bieta aaa ene Chapel Hill 
J VERNELE- YVONNE: © PEELE: eax vat agtk cue nies a auee Gonna ake Nien Burtonsville, Maryland 
‘PASHAKAB PEPPERS gare. os oaeencdie ae eee ee AOE Eee PEO Sunrise, Florida 
MICHAEL STUART Pitta x. fava Oe. darees Gules ae ee beeen aces Greenville, South Carolina 
DANIEL: SCOP PORPER -uavitaet Owe pay cae eee Oe eee Rs moanieehs vie Ga aire seine ede ati S tas Cary 
MATTHEW JAMES POWERS ti06/p<seciwne s Seta Renae Sal ees wel oA ee oie es Raleigh 
ANAND PRAKASH: RAMASWAMY. =<: Pee due At avee atl arenchuaie srote ine thea eo a a eet Burlington 
ANTHONY HOYT RANDALL: %2ina decades eer ean eats tae Spartanburg, South Carolina 
BABETIE VARIA REYNOLDS:s-¢-04-0 saron te at ee teeta tee ile ae east eo ees Charlotte 
ROBBER IOC RICHARDS = ain 458 keene Ga ep ahd Ges Re okt Ae Sts ae FOSS Sanford 
LESLIE SHEA RIGGSBED nv kash oa eo Pde ne oe tad A eo hee tai wea eee tees New Bern 
YORANDAVY VETTE RILEY. “4 aie aati ee ae ett se tile tate ake Bote awn a Charlotte 
CAROLINE: HORTON ROCKAPELLOW: %a54c vate tec. aoe with og aon eiy 6. So wb ee ye ee area Bee Apex 
CYNTHIA: DIANE ROGERS 4 3344 20-2 cae tele Poach enn ae du Paton ca eda Chapel Hill 
IWIARY JOANNE HAVES ROMANO! 3 s:ca0'¥ oin-4.4 de Gadee es Chew PARSE eA ... Charlotte 
FRAUKE GONA-BOWLER v9 set tam dtlesenie oad 6 ce cee RIG 4 ARERR Cary 
LORE W, ROSBRUGH: 6 cual se ilalen. cu et eee eee ees hoe Ue aes Wilmington 
JAMES ANDREW SAPUTO, JR. ..... Sl ict PEA Sud Sasne Wh Raed Behe Cre une eee eek Cary 
APRIL SAVOV-LE WIS a0 cd one4. 6 Gs Le PE Re ReaD Cae hehe de edutees Atlanta, Georgia 
KARA FITCH SCHRUM cis no tke Ree kas es Ole hase eb esc and wee eo ee Greensboro 
KATRINA HELENE SCHWARTING® :2.6 5.5 ne: ews Sawn dns dn eie ee VERSIE a Owe CRESS Charlotte 
KIMBERLY WOODELL:SIBREDZED: i045 64.02.5444 dna ANS Gwe Pea Reva wanene Clayton 
ERIC MICHAEL OIMPSON «5.9: oad wonten Mae Awe eo ee Ree Fenton, Michigan 
VARY NICOLE LAUGHTER ‘cccca.oioacn a:nrelt wie Bip ew Nee heed ose oon wae aes aaa ar a Greensboro 
MARY Li: SNEERINGER* 2445 c0o0sube dhe hea cad cakg age aeees Pere Cumming, Georgia 
CYNTHIA. VILLE STEWART c038 2o2 stave Socal eee Biwi en et bese Sees Washington, DC 
DAMALWIONTEZ OUMMEEY ve 4 lets tune hg ates BS eG AR ER DAS . .Winston-Salem 
FIM EEE Ne PAVLOR ty tang. cette eaten aad wi ayo ed erat Wires TE th acs EA eters Wilmington 
ARUESADLEEN. LAVEOR= alte Gia wiaowie leaded austin 6 Mle Wiehe S tastt ae edad Gy cine etre vos Chapel Hill 
STEVEN DOMINIC] LHOMAS: 1% puiten caer Gem grhe guaty aoe aan, Mele eves SEU asacy Sreahiaiesa tes Durham 
SOHN: TVAVID: PHOMPSON 64: Sara: fee yen te acta gs ais See ne MS ea nle aes Se wee gt renee sae Apex 
DEAN ABBOT FIMMONS  udiaes cine aie eatnnain gas ee Oo Wane eee er areata Raleigh 
ANDERS: KARL LORNING © ona WG Bu demarnnd Paces oS. eh Se ARR eee aur wees Charlotte 
LEAH BURROWS TROWBRIDGE: ui deet eee ade eta eden wa andes au ess eae Cornelius 
BRANDON: Is, TRUMAN: 22.0%. ccavaduvad acu ede Rie mele hens Ghee eed Charlotte 
FREDERICK TURNER: VARCOE JR 642 thew ed ois be adiineisettie Bede ees Washington, DC 
CHRISTOPHER |. VONDERAU 49 sani ciw aii robad saw ee ees Oke ae hes Wilmington 
RADOIEGALIVN. VUJOVIC «cue 8 oo. 514 ce ay Ra Se Se See Aurora, Illinois 
JOHN THOMAS: WARLICK GEV a3. seu 3.005.219 BES VAN AA HRS ee RA Winston-Salem 
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TRAN [RE WORAVER 6 bl ob wndiad co hoe beet es hte oa gk eatiewane acess Charlotte 


LEE DAVIS WEDDIM «Bi .ce 6.066 dee ta ehagesondsuk su. oes Iw ee cee ewe Soe Wilmington 
EDWARD HANSON: WHITE 2234. 5s earce Bd ek whee SOb SEH ERA Re Rhee eres Charlotte 
STEPHEN J WiILDEet ac Gv s3.c a bitoas Hew seu tea eae see eee te ee Hendersonville 
ROOERICK HM; WHICOK UR: 45.54.05 bacdadetilwade ena at eee aes Morganton 
PETERS. WILSON IR: ge i 4 oA G at wa Ae A SNe Sods Rate ee Chapel Hill 
AUAN KYLE WINDHAM cos bce ee ek Ol ee OR a sere eae Soe ee SEG EGS Oe Chapel Hill 
JUDITH: Mi ZISEINGIA eis Slates binacine ease Cag Ry ee eee ewan ees Charlotte 
ROBERT EDWARD LULL: 6564 5.0050 e5aeonu ge bten oie ee eat ee ores geass Chapel Hill 


Given over my hand and seal of the Board of Law Examiners this the 6th day of 
April, 1998. 


FRED P. PARKER III 
Executive Director 

Board of Law Examiners of 
the State of North Carolina 





I, Frep P. Parker III, Executive Director of the Board of Law Examiners of the 
State of North Carolina, do hereby certify that the following named persons duly 
passed the examinations of the Board of Law Examiners as of the 21st day of March, 
1998 and said persons have been issued a license certificate. 


FEBRUARY 1998 NORTH CAROLINA BAR EXAMINATION 
MANDY Dr’ANN POWERS-NORRELL ......000 0 0c e eee eee eee Lancaster, South Carolina 
ARTHUR CAMPBELL STONE, JR. «1... cee ee eee eee Te eee ore eee Raleigh 


Given over my hand and seal of the Board of Law Examiners this the 15th day of 
April, 1998. | 


FRED P. PARKER III 
Executive Director | 
Board of Law Examiners of 
the State of North Carolina 


I, FreD P. ParKER III, Executive Director of the Board of Law Examiners of the 
State of North Carolina, do hereby certify that the following named persons duly 
passed the examinations of the Board of Law Examiners as of the 10th day of April, 
1998 and said persons have been issued a license certificate. 


JULY 1997 NORTH CAROLINA BAR EXAMINATION 
THOMAS JOSEPH MEW TV. 2.0.0 4 6.6 tnd ated Gt an bawaved 6404 oo tea dae Mt. Berry, Georgia 
FEBRUARY 1998 NORTH CAROLINA BAR EXAMINATION 


WENDY J. BAKER t55,0.008 Ohteaeee Sew tet eee each eset ane ox eorere re Greensboro 
SONVAIES COLE. 2 soscises 2.4.45 Es eh es oh ee Durham 
IDANIEDSA, ‘COLLING 362 Gaia cathe ors ee wi a ee cians ete as Greenville, South Carolina 
TBATHER LYNN COOK <3: x faerie poo deen cet pate aa areal ete web hee ae OD Charlotte 
JOHN CUNNINGHAM, ¥0s26 «base Rut Dataan iw Rented Soe ey bao eee eae Raleigh 
SARAH DALONZO-DARER: 60.5.6 056 ok oo oe HERR OY RMS ae DA ee Ae bad wea eS Raleigh 


LICENSED ATTORNEYS 


PAUEA CAPOZ7IsDAVIC 3 5) ek chk 8 rd Atak Bod ae. cose BUA meee ace ancg che Aeks BS S Charlotte 
ANN PERBRELG OORSHED, oh dee Gut Gioctton mene ateanrn-bie ey enh anaes Ro eee Charlotte 
ELIZABETH COOPER DOYLE ............00 00002 eee peel ohn teed de deha: Dar toa Greensboro 
DAvip 1. (DUCKETT 3.3\s433 2 be Seabee ieee eee eee oe bee aus oe aedeay Raleigh 
MARTIN PARREL Ue civic G50-4 i $s, Goo Sn SG Siete acai ae na ace Bs Oe ee ee Oa a eee Cary 
TERENCE DAVID FRIEDMAN .........0 0000 c ee eee eee tet eas Lake Charles, Louisiana 
EDWARD Ws GALLAGHER GU Re. scant. 3 seis iat ceed OSG ele ead ae oe ee bea Greenville 
GARTH ASHER GERSTEN......0..0 0000 e ce eee eevee ees otal iataendeiea tr Ade Chapel Hill 
KENNETH: Mi. GONDEK 404.40 6 ee Boe gw ee ew ee a Oe Pe a SS Charlotte 
DANIEL R. HANSEN...........000000 Shi tice Gtr nam ayant 2 ower nnea ak Charlotte 
RR. DAVID HARDEN (sc s0S3:5:45. 550-5 Obed ReGen RK RG Raa Ss sa vacat arena fetiican Ach Gate Charlotte 
HEATHER ELIZABETH HARPER ..........+0-0005: ee ere oe Independence, Missouri 
JAMES 79. TIASSANG 24-4 yoo tie oy wie dito ay Sag Ace Som Weg eg ateat Dinah ye Terie ets och oka, Charlotte 
PETER JOSEPH ENN Goues.206 Soe chase Pees o tate doa anite Ge 6 eae s Boca Raton, Florida 
PRIC oy FIOWGAND:a0.2 3-4 ato d'8.6.d. ede owe Sie Wied wee hb oa wethaw ha eaoine Chapel Hill 
ELIZABETH ANNE HYLAND ...... Se ee eee ier ar ee ner eee ea ee Durham 
MOLLE SPHORN GAMES odie 62-6 oat ee Sone fs oe oe eh oe als Senay eae ode gaia Charlotte 
TANYA DE PASSALLEE: LOCKUATR 45: c-sc005:secedo wren nee dale ae Re Sw aw eR ete Durham 
KRISTIN (PERNOLL MANZANO? 4:2-inpctcn auelara Geer Ae ate Cae Ga OES ae Dee Charlotte 
STEPHEN JOHN MANZANO ........000 ccc cc acenareccaacacn Shee ice aks Charlotte 
LYNN ELLEN WATSON NEUMANN ......... 000 cece cucu cece eee eee eee ens Charlotte 
NEI GERALDO’ ROURKE: 6:2 6:4 oos.0 doe ea has be 4 WES Re eed da Ge Oa Winston-Salem 
SCOTE WALTER PINS igiosecn ates wire the Cae hae Se Aa ee A aad Charlotte 
DEBORAH LYNN, POPES & 2% wg Ge wstieer sere te acevaicne Guase eels Se Gina Se raeiin 6 Hwee A Matthews 
DAVID- HADERY READ 24.5 viene ede ta we Peo ae ee we esl ates Winston-Salem 
JOHN W. REIS: oc5600 Shoes daledandticand ds eee Ter ee Pembroke Pines, Florida 
MARK: LOUIS RICHARDSON ¢.cixea See 4.6 ae oo ONS eB BR oe FH Gee we Oe ee Charlotte 
STEPHANIE UNDERWOOD ROBERTS ........... 00. ccc eevee eee rece eerenas Greensboro 
WAYNE DAVID RUTMAN 1... 0.0.0. cc ccc eee eee eee seen neces ....Winston-Salem 
PHILIP DAVID SONG. 46.4) ee & Ada Be MEAG. Ook MO OEE. GENE OO REO REE AS Huntersville 
JAN “CHERYL. HORSTAD’s. 4 o3t ae a hea nash See ak Bw ek hae pn ee eee Cary 
JAMES RENE TOAD VING 2s s04 GSicphetopoddte a dip ne aed dy amd wii oto ,... Matthews 
KEGLY MARLAINE: TOMS 6 04.34 3ss ids eee be Rabe S CON ee EES Wrightsville Beach 
DOUGLAS ROSS VREELAND ..........04. ree at re a ee Signal Mountain, Tennessee 


Given over my hand and seal of the Board of Law Examiners this the 15th day of 
April, 1998. 


FRED P. PARKER III 
Executive Director 

Board of Law Examiners of 
the State of North Carolina 


I, FRED P. PARKER III, Executive Director of the Board of Law Examiners of the 
State of North Carolina, do hereby certify that the following named persons were 
admitted to the North Carolina Bar by comity by the Board of Law Examiners on the 
17th day of April, 1998 and said persons have been issued a license certificate of this 
Board: 


James LONG CHAPMAN, IV......-00cccceuceucees Applied from the State of Virginia 


LICENSED ATTORNEYS 


_ ALEXANDER B. COOK ...... 0.0 0c eee e ce eeaes Applied from the District of Columbia 
STEPHEN HOLME DOUGLAS ...... .... Applied from the States of Texas and New York 
EUGENE MICHAEL KATZ ........200 0c eee eres Applied from the District of Columbia 
WOOD WALTER AY ~.3.ce ck atnneonuew ere ose Applied from the State of Virginia 

= FAIBIDI bc OSHIN aq iw cris esg ee tices DA Saal ware Applied from the State of New York 
STEPHEN DAVID THOMPSON .......... 020 e eee eevees Applied from the State of Ohio 
GARY. RICKNER «hg cu dined s ta beater eeand Applied from the State of Indiana 
KELLY MICHEL COLQUETIE 0c. 64.66 0 @ eis Wee i 2S Ss Applied from the State of Texas 
WAYNE: 1 BAGGING 3. b0i-3 es Sach os eh breed ee Pees Applied from the State of Virginia 
MARY ANN ©. MAUS. .cd2cdeudinv scams ease Applied from the State of New York 
KATHLEEN ANNE RYAN: 0/6245 ae eR oiadews oariereten Applied from the State of Illinois 
RICHARD EDGAR WIDIN ........---.-045- epithet Applied from the State of New York 


Given over my hand and seal of the Board of Law Examiners this the 22nd day of 
April, 1998. 


FRED P. PARKER III 
Executive Director 

Board of Law Examiners of 
the State of North Carolina 


IT, Frep P. Parker III, Executive Director of the Board of Law Examiners of the 
State of North Carolina, do hereby certify that the following named persons duly 
passed the examinations of the Board of Law Examiners as of the 17th day of April, 
1998 and said persons have been issued a license certificate. 


FEBRUARY 1998 NORTH CAROLINA BAR EXAMINATION 


GAN JABHOON RIM: Je cduviis, occcist ed hate eG Sod dosh, 62 A ROE Ro hee ei RS Carrboro 


MARK. ROBERT: MANN: 64.054. dieu to Gneaeen cmogteee ees esa Evansville, Indiana 
PHYLEIS OUGAN I MIITCHEED dcc2 us aia Psat Wane Atak te ee me ese es Rae Dae asa Durham 


Given over my hand and seal of the Board of Law Examiners this the 22nd day of 
April, 1998. | 


FRED P. PARKER III 
Executive Director 

Board of Law Examiners of 
the State of North Carolina 


I, FRED P. PARKER IJ], Executive Director of the Board of Law Examiners of the 
State of North Carolina, do hereby certify that the following named person was admit- 
ted to the North Carolina Bar by comity by the Board of Law Examiners on the 8th day 
of May, 1998 and said person has been issued a license certificate of this Board: 


JACK VICTOR COHEN .......20 000 e cece eeu aes Applied from the District of Columbia 


Given over my hand and seal of the Board of Law Examiners this the 18th day of 
May, 1998. 


XXXVil 


LICENSED ATTORNEYS 


FRED P. PARKER III 

Executive Director 

Board of Law Examiners of 
_ the State of North Carolina 


I, FRED P. PARKER III, Executive Director of the Board of Law Examiners of the 
State of North Carolina, do hereby certify that the following named person was admit- 
ted to the North Carolina Bar by comity by the Board of Law Examiners on the 22nd 
_ day of May, 1998 and said person has been issued a license certificate of this Board: 


WILLIAM H. GIFFORD, DRM. aio magus Dani adee erate: .. Applied from the State of Dlinois 


Given over my hand and seal of the Board of Law Examiners this the 4th day of 
June, 1998. 


FRED P. PARKER III 
Executive Director 

Board of Law Examiners of 
the State of North Carolina 


I, FRED P. PARKER II], Executive Director of the Board of Law Examiners of the 
State of North Carolina, do hereby certify that the following named person duly passed 
the examinations of the Board of Law Examiners as of the 22nd day of May, 1998 and 
' said person has been issued a license certificate of this Board. 


FEBRUARY 1998 NORTH CAROLINA BAR EXAMINATION 
DEAN” TIMOTHY, PAR TRICK. 0.5 eauieda, PW a aid ate Binh ade Bee oe Raa Chapel Hill 


Given over my hand and seal of the Board of Law Examiners this the 4th day of 
June, 1998. 


FRED P. PARKER III 
Executive Director 

Board of Law Examiners of 
the State of North Carolina 


I, FRED P. PARKER IJJ, Executive Director of the Board of Law Examiners of the 
State of North Carolina, do hereby certify that the following named person duly passed 
the examinations of the Board of Law Examiners as of the 19th day of June, 1998 and 
said person have been issued a license certificate. 


FEBRUARY 1998 NORTH CAROLINA BAR EXAMINATION 
CRAIG: MICHABE DANAK sso i5 fic Gta tina Gala tlw, wid wea bd a GS Cheektowaga, New York 


Given over my hand and seal of the Board of Law Examiners this the 26th day of 
June, 1998. 


FRED P. PARKER III 
Executive Director 

Board of Law Examiners of 
the State of North Carolina 


XXXVI 


LICENSED ATTORNEYS 


I, FRED P. PARKER III, Executive Director of the Board of Law Examiners of the 
State of North Carolina, do hereby certify that the following named persons duly 
passed the examinations of the Board of Law Examiners as of the 26th day of June, 
1998 and said persons have been issued a license certificate. 


JULY 1997 NORTH CAROLINA BAR EXAMINATION 
JUNE ELLEN SHOWEETY VICHLROV: sis eee 056 EER ES ES SARS eae. Salisbury 
FEBRUARY 1998 NORTH CAROLINA BAR EXAMINATION 
DAVID: VER CRED EE sci. eiatkoe ne oe ek ath 2) SL oh are whee cua eae South Mills 


Given over my hand and seal of the Board of Law Examiners this the 26th day of 
June, 1998. 


FRED P. PARKER III 
Executive Director 

Board of Law Examiners of 
the State of North Carolina 


I, FRED P. PARKER III, Executive Director of the Board of Law Examiners of the 
State of North Carolina, do hereby certify that the following named person duly passed 
the examinations of the Board of Law Examiners as of the 3rd day of July, 1998 and 
said person has been issued a license certificate. 


FEBRUARY 1998 NORTH CAROLINA BAR EXAMINATION 
ROBERT BRADLEY VAN LANINGHAM .......... ccc cece eee ee eeee renee tene Pinehurst 


Given over my hand and seal of the Board of Law Examiners this the 15th day of 
July, 1998. 


FRED P. PARKER III 
Executive Director 

Board of Law Examiners of 
the State of North Carolina 


I, FRED P. PARKER III, Executive Director of the Board of Law Examiners of the 
State of North Carolina, do hereby certify that the following named person duly passed 
the examinations of the Board of Law Examiners as of the 31st day of July, 1998 and 
said person has been issued a license certificate. 


FEBRUARY 1998 NORTH CAROLINA BAR EXAMINATION 
SE RESY IVs ULE VAN coco Seicdoraccdebotese & Rok was tae ics ORE Bed acdc Saas ar a de se Owe eae Cary 


Given over my hand and seal of the Board of Law Examiners this the 10th day of 
August, 1998. 


FRED P. PARKER I 
Executive Director 

Board of Law Examiners of 
the State of North Carolina 


XXXIX 


LICENSED ATTORNEYS 


I, FRED P. Parker IH, Executive Director of the Board of Law Examiners of the 
State of North Carolina, do hereby certify that the following named persons were 
admitted to the North Carolina Bar by comity by the Board of Law Examiners on the 
31st day of July, 1998 and said persons have been issued certificates of this Board: 


BARBARA T. ARDIZZONE .........- 00002000 Applied from the State of Pennsylvania 
JOUN-R. DOWLEN ocistac aches bebe ed kt wales asicacs Applied from the State of Ohio 
JOHN JOSEPH BRODERICK .........02 0000+ ee eee Applied from the State of New York 
JACQUELINE EDWARDS CAMP ..........-.+-- Applied from the State of Massachusetts 
GREGORY N. CLEMENTS ........ 00: c cece eect cae eees Applied from the State of Ohio 
WILEIAM IR. COPPED: c.2:3. 6 one swede aes hod bee 2 See Applied from the State of Michigan 
JOHN N. Cox ..............-........... Applied from the State of Pennsylvania 
PRANK Li: MPPES*s sc cc0pee bat teietead wees oe Applied from the State of New York 
GREGORY M: (GERTZ.« 3263243 tees Lode oko ews Applied from the State of Minnesota 
Lespin 2. AGW -we6 eevee oles eras SEDs Applied from the State of Virginia 
ARTHUR LEWIS HASTINGS ..........0 000 e eee eeee Applied from the State of Nebraska 
GEORGE ROBERT HAUSEN, JR. ... 2... ee ee eee ees Applied from the State of Illinois 
PATRICK: W. HERMAN, :..500.0 oud Sas bee eew beds heats Applied from the State of Virginia 
ANNE LANKFORD HIMES ..........200 eee eeeuce Applied from the State of New York 
CARL E; HOSTIER s.4.224754 vein d sub aea p a anus Applied from the State of West Virginia 
CHRISTOPHER DREW MAURIELLO ............-4-. Applied from the State of New York 
JENNIFER P. MAY-PARKER .........0000 eee eeee Applied from the State of New York 
KAREN MEYER PORTER ......... Rare einarahemaide artics Applied from the State of Nebraska 
DAVID: VAN BRUNT PRICE. \.4624 255506545 045.04e0e08% Applied from the State of Texas 
PATRICIA. M.-REDMAN: 436355 4a eue eke 88s 4 ores Applied from the State of Connecticut 
_ MATTHEW ROTHBEIND ..........0 000s ee ee eee Applied from the State of New York 
JOHN: KENNETH RUSSELL. se sees 23 eet MS alee es Applied from the State of Ohio 
DALLY As, DAGER: bos 24.03 hese boa de eho we ata tee Applied from the State of Indiana 
SUSAN EILEEN SCHNEIDER ..........20 200 ee eee Applied from the State of Kentucky 
A. MARK SMILING ..................2..-..-...- Applied from the State of Oklahoma 
JOHN MATTHEW TIMPERIO .........0-2--265- Applied from the State of Massachusetts 


Given over my hand and seal of the Board of Law Examiners this the 10th day of 
August, 1998. 


FRED P. PARKER III 
Executive Director 

Board of Law Examiners of 
the State of North Carolina 


CASES 


ARGUED AND DETERMINED IN THE 


SUPREME COURT 


OF 
NORTH CAROLINA 


AT 


RALEIGH 


STATE OF NORTH CAROLINA v. WENDELL FLOWERS 


No. 553A94 
(Filed 5 September 1997) 


1. Constitutional Law § 287 (NCI4th)— first-degree 
murder—refusal to replace appointed counsel—no error 


The trial court did not err in a capital first-degree murder 
prosecution by refusing to replace defendant’s counsel where the 
trial court properly found that defendant’s court-appointed coun- 
sel had provided effective representation. The record shows that 
defendant’s counsel had the requisite experience and ability to 
try a capital case, had competently conducted pretrial prepara- 
tion of defendant’s case, had communicated to the district attor- 
ney defendant’s desire to plea bargain, and the record shows no 
evidence of a communication problem between defendant and 
his attorneys. Defendant simply did not like his court-appointed 
counsel. 


Am Jur 2d, Appellate Review § 727; Criminal Law 
§§ 736, 745, 935. 


Indigent accused’s right to choose particular counsel 
appointed to assist him. 66 ALR3d 996. 


Relief available for violation of right to counsel at sen- 
tencing in state criminal trial. 65 ALR4th 183. 


1 


IN THE SUPREME COURT 


STATE v. FLOWERS 
[347 N.C. 1 (1997)] 


2. Constitutional Law § 284 (NCI4th)— first-degree mur- 
der—defendant allowed to appear pro se—no error 


The trial court did not violate the constitution rights of the 
defendant in a capital first-degree murder prosecution by allow- 
ing him to proceed pro se where defendant stated in clear and 
unequivocal terms that he would represent himself when 
informed by the court that it would appoint substitute counsel; 
defendant reaffirmed his desire to represent himself after a 
recess; the trial court twice went through the matters required by 
N.C.G.S. § 15A-1242; defendant was advised of his right to the 
assistance of counsel and clearly stated that he understood the 
consequences of representing himself; defendant also stated that 
he understood the nature of the charges and proceedings and that 
he was facing a possible death sentence; defendant requested 
that counsel be appointed more than a year after electing to 
proceed pro se; and defendant’s request was granted and he was 
represented at all phases of the trial. Moreover, this defendant 
was familiar with the criminal justice system and with capital 
proceedings. 


Am Jur 2d, Criminal Law §§ 993-995. 
Assertion of right to counsel. 80 ALR Fed. 622. 


3. Criminal Law § 467 (NCI4th Rev. )— first-degree murder— 
roles of codefendants—State’s argument—change of the- 
ory from earlier trial 

The trial court did not err in a capital prosecution for first- 
degree murder by not preventing the state from changing the the- 
ory of guilt upon which it sought conviction where the State had 
argued during an earlier trial of codefendants that defendant was 
only a lookout and not an actual participant in the stabbing and 
argued in defendant’s trial that defendant was both the lookout 
and one of the actual stabbers. The State’s evidence (that all four 
defendants were equally culpable) was essentially the same in 
both trials and the prosecutor’s argument was a fair and accurate 
interpretation of the evidence and the reasonable inferences to 
be drawn therefrom. 


Am Jur 2d, Trial §§ 307 et seq. 


IN THE SUPREME COURT 3 


STATE v. FLOWERS 
[347 N.C. 1 (1997)] 


4. Criminal Law § 491 (NCI4th Rev. )— first-degree murder— 
bailiff as witness—incidental contact—jurors not 
dismissed 


The trial court did not err in a capital first-degree murder 
prosecution by failing to dismiss jurors after discovering that the 
courtroom bailiff was a State’s witness where the bailiff’s only 
contact with jurors occurred while letting them into and out of 
the courtroom and directing them to their seats; his contact with 
the jurors took place in the courtroom and occurred at various 
times over a period of less than a day and a half; he did not have 
specific contact or communication with any individual juror; and 
the trial court took steps to remedy the potential conflict by 
ordering the bailiff not to have any direct contact with the jurors 
as soon as the potential conflict was brought to its attention. 
There is no evidence to suggest that this bailiff at any time acted 
as a custodian or officer in charge of the jury, and his contact 
with the jury was brief, incidental, entirely within the courtroom, 
and was thus without legal significance. 


Am Jur 2d, Trial § 981. 


5. Criminal Law § 923 (NCI4th Rev. )— first-degree murder— 
juror agreement with verdict—jurors asked to raise 
hands—no request for individual polling—no individual 
polling by judge—no error 


The trial court did not err in a capital first-degree murder 
prosecution by asking the jurors to raise their hands after the ver- 
dict was returned if that was their verdict. Although defendant 
contended that the court erred by failing to poll the jurors indi- 
vidually, he concedes that he made no request for an individual 
polling of the jurors, and there is nothing in the record suggest- 
ing that the trial court undertook on its own motion to poll the 
jurors individually. The procedure followed by the trial court 
merely served to insure that the record reflected the fact that 
the written verdicts were returned in open court and were 
unanimous. 


Am Jur 2d, Trial §§ 1164, 1165. 


Juror’s reluctant, equivocal, or conditional assent to 
verdict, on polling, as ground for mistrial or new trial in 
criminal case. 25 ALR3d 1149. 


IN THE SUPREME COURT 


STATE v. FLOWERS 
[347 N.C. 1 (1997)] 


6. Homicide § 583 (NCI]4th)— first-degree murder—acting in 
concert—instruction—specific intent to kill—no error 
There was no plain error in a capital prosecution for first- 
degree murder in the trial court’s instruction on acting in concert 
where defendant contended that the instruction permitted the 
jury.to convict defendant without finding the requisite specific 
intent to kill. At the time this murder was committed, the law of 
acting in concert required that the State prove that each defend- 
ant possessed the requisite mens rea, but the court emphasized 
to the jury on more than one occasion that it must find that 
defendant specifically intended to kill the victim in order to find 
defendant guilty of premeditated and deliberated murder. 


Am Jur 2d, Homicide §§ 568-574. 


7. Constitutional Law § 277 (NCI4th)— defendant’s pretrial 
statements—admitted in prior trial of codefendants— 
waiver of counsel 

The trial court did not err in a capital first-degree murder 
prosecution by admitting into evidence pretrial statements made 
by the defendant and contained in the transcript of defendant’s 
testimony at the prior trial of his codefendants. Defendant’s Sixth 
Amendment rights were fully protected in the trial of his code- 
fendants in that defendant clearly and unequivocally waived his 
right to counsel after being informed of his rights and before the 
codefendants’ trial; his waiver was made knowingly, intelligently 
and voluntarily; he made no request for counsel before testifying, 
although he clearly knew how to ask for counsel when he wanted 
representation; the trial court nevertheless provided defendant | 
standby counsel before and during his testimony; and defendant 
stated prior to his testimony in response to the trial court's 
inquiries that he had no questions, that his testimony was volun- 
tary, and that he felt no compulsion to testify. 


Am Jur 2d, Evidence § 793; Homicide §§ 332, 333, 338, 
353. : 


Former testimony used at subsequent trial as subject 
to ordinary objections and exceptions. 40 ALR4th 514. 


What is accused’s “statement” subject to state court 
criminal discovery. 57 ALR4th 827. 


IN THE SUPREME COURT 5 


STATE v. FLOWERS 
[347 N.C. 1 (1997)] 


8. Appeal and Error § 147 (NCI4th)— first-degree murder— 


10. 


defendant’s testimony in codefendant’s trial—admitted 
without redaction—no objection or request to omit— 
appellate review waived 


Defendant waived appellate review of whether portions of 
his testimony in a prior trial should have been redacted when the 
transcript was introduced because he made no objection or 
request through counsel to omit any portion of the testimony. 
The trial court told defendant to bring any specific objections 
regarding any portion of the transcript to the court’s attention. 
N.C.G.S. § 15A-1025. 


Am Jur 2d, Trial §§ 395, 401 et seq. 


. Evidence and Witnesses § 502 (NCI4th)— first-degree 


murder—defendant’s letter to prosecutor—mention of 
possibility of plea bargain—not barred | 


The trial court did not err in a capital prosecution for first- 
degree murder by admitting a letter from defendant to the district 
attorney which contained statements concerning defendant’s 
desire to plea bargain. The letter is essentially an admission of 
defendant’s guilt, a statement of defendant’s desire that the code- 
fendants not be tried for the murder, a request to have counsel 
removed, and a mention of the possibility of a plea bargain. The 
letter does not state what plea defendant may have had in mind 
or any other specifics and the prosecutor did not respond to the 
letter, did not engage in plea discussions, and did not enter into a 
plea arrangement. Admission of the letter was not barred by 
N.C.G.S. § 15A-1025. . 


Am Jur 2d, Trial § 1067. 


Proof of authorship or identity of sender of telegram 
as prerequisite of its admission in evidence. 5 ALR3d 1018. 


Admissibility of admissions made in connection with 
offers or discussions of compromise. 15 ALR3d 13. 


Evidence and Witnesses § 1260 (NCI4th)— first-degree 
murder—initial exercise of right to remain silent—subse- 
quent letter to prosecutor—interview by aoe agent and 
statement—admissible 


The trial court did not err in a capital prosecution for first- 
degree murder by not suppressing defendant’s confession to an 


11. 


IN THE SUPREME COURT 


STATE v. FLOWERS 
[347 N.C. 1 (1997)] 


SBI agent where defendant initially exercised his right to remain 
silent, wrote a letter to the district attorney admitting that he 
committed the murder and requesting removal of his attor- 
neys, the agent met with defendant at the request of the district 
attorney, defendant was advised of and waived his rights, and 
defendant then confessed. There is no dispute that defendant vol- 
untarily sent the letter, the letter stated that defendant was 
accepting responsibility for the murder and did not express a 
desire to begin plea discussions, the record indicates that 
defendant knowingly and voluntarily waived his rights and that 
he wanted to talk to the agent, and defendant in no way indicated 
that the discussion was limited to plea negotiations. The trial 
court properly found that defendant initiated the request for con- 
tact in his letter to the district attorney and that his confession 
was made voluntarily and after a knowing waiver of his constitu- 
tional rights to silence and counsel. 


Am Jur 2d, Evidence §§ 555-557, 614; Criminal Law 
§§ 788 et seq. 


Comment note: Constitutional aspects of procedure for 
determining voluntariness of pretrial confession. 1 ALR3d 
1251. 


Adequacy of defense counsel’s representation of crimi- 
nal client regarding confessions and related matters. 7 
ALR4th 180. 


Constitutional Law § 325 (NCI]4th)— first-degree mur- | 
der—constitutional speedy trial—no violation 


A defendant in a capital first-degree murder prosecution was 
not denied his rights to a speedy trial under the state or federal 
constitutions pursuant to the factors set identified in Barker v. 
Wingo, 407 U.S. 514, which are the length of the delay, the reason 
for the delay, the defendant’s assertion of the right, and whether 
defendant suffered prejudice as a result of the delay. The length 
of the delay from indictment to trial in this case was five years 
and eight days, clearly enough to trigger examination of the other 
factors; defendant made no contention that the prosecution will- 
fully delayed his trial and the record does not reveal prosecutor- 
ial negligence but shows numerous nonnegligent causes of the 
delay; defendant first asserted his right to a speedy trial nearly 
four years after indictment, his counsel stated at the hearing on 


that motion that they were not prepared for trial, and he filed his 
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second motion the day the case was called for trial; his failure to 
assert the right sooner in the process does not foreclose the 
claim, but does weigh against him; and defendant failed to show 
prejudice in that he was serving a life sentence at the time of the 
murder and did not suffer oppressive incarceration as a result of 
any delay, made no showing of anxiety and concern because of 
the delay, and, while he contended that the delay prevented him 
from calling a witness who allegedly admitted killing the victim, 
he made no showing that he could present admissible evidence of 
third party guilt through the witness. 


Am Jur 2d, Criminal Law §§ 652-665; Prohibition § 64. 


Adequacy of defense counsel’s representation of crimi- 
nal client regarding speedy trial and related matters. 6 
ALR4th 1208. 


Homicide § 552 (NCI4th)— first-degree murder—no 
instruction on second-degree—no evidence of second- 
degree murder 


The trial court did not err in the capital prosecution of a 
prison inmate for the first-degree murder of another inmate by 
not instructing the jury on second-degree murder as a possible 
verdict where evidence of the lesser included offense was totally 
lacking. The evidence permits no inference other than that 
defendant went to the victim’s cell with the intent to kill him. 


Am Jur 2d, Homicide § 53. 


Lesser-related state offense instructions: modern 
status. 50 ALR4th 1081. 


Criminal Law § 1364 (NCI4th Rev.)— capital sentencing— 
aggravating circumstance—prior violent felony used for 
felony murder—other prior violent felonies submitted—no 
prejudice 

Any error was harmless in a capital sentencing proceeding 
where the court submitted defendant’s 1982 conviction for armed 
robbery as one of the felonies supporting the aggravating cir- 
cumstance that defendant had been convicted of a felony in- 
volving the use or threat of violence but the 1982 armed robbery 
conviction was the underlying felony for a felony murder convic- 
tion and judgment was arrested on the armed robbery conviction. 
Four other prior felony convictions were submitted, the jury 


14. 


15. 


IN THE SUPREME COURT 


STATE v. FLOWERS 
[847 N.C. 1 (1997)] 


unanimously found the existence of each prior felony conviction, 
and each of the other four felonies was sufficient if submitted 
alone. 


Am Jur 2d, Criminal Law § 533. 


Adequacy of defense counsel’s representation of crimi- 
nal client regarding prior convictions. 14 ALRth 227. 


Criminal Law § 1375 (NCI4th Rev. )— capital sentencing— 
instructions—statutory and nonstatutory mitigating 
circumstances 


The trial court did not err in a capital sentencing proceeding 
in its instructions on mitigating circumstances where defendant 
alleged that the instructions failed to make a meaningful or read- 
ily understandable distinction between statutory and nonstatu- 
tory mitigating circumstances, but the trial court instructed the 
jury in accordance with the pattern instructions, the instructions 
on the two statutory mitigating circumstances did not give the 
jury the option of finding no mitigating value, and the only 
instance in which the jury was instructed that it could consider 
circumstances which it deemed to have mitigating value was in 
regard to the catchall circumstance. That instruction mirrored 
the language of N.C.G.S. § 15A-2000(f)(9), was clearly separate 
from the instructions given for the two statutory mitigating 
circumstances, and was proper in all respects. There was no pos- 
sibility that the trial court’s instructions allowed the jury to deter- 
mine for itself whether the statutory mitigating circumstance had 
mitigating value. 


Am Jur 2d, Criminal Law §§ 609 et seq. 


Construction of statutes or rules making mandatory 
the use of pattern or uniform approved jury instructions. 
49 ALR 3d 128. 


Criminal Law §§ 1363, 1364 (NCI4th Rev.)— capital sen- 
tencing—aggravating circumstances—prior violent 
felony—prior capital felony—arising from same transac- 
tion—submission of both no error 


The trial court did not err in a capital sentencing proceeding 
by submitting both the aggravating circumstance that defendant 
had previously been convicted of a capital felony and that 
defendant had previously been convicted of a felony involving 
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the use or threat of violence where the prior convictions all arose 
from the same transaction. To support the prior capital felony 
circumstance, the State introduced documents proving that 
defendant had been convicted of first-degree murder in 1982 and 
testimony from a witness that defendant had been tried capitally; 
this evidence was sufficient to support the prior capital felony 
aggravating circumstance but not any other circumstance sub- 
mitted to the jury. To support the prior violent felony circum- 
stance, the State introduced documents proving that defendant 
had been convicted of first-degree burglary, robbery with a dan- 
gerous weapon, second-degree kidnapping, breaking and enter- 
ing and felonious larceny, and testimony that the victims were 
assaulted by defendant and forced at gunpoint to cooperate with 
their assailants. The jury logically could not have used evidence 
of one aggravating circumstance to support the other. N.C.G:S. 
§ 15A-2000(e)(2); N.C.G.S. § 15A-2000(e)(3). 


Am Jur 2d, Criminal Law §§ 533, 598 et seq. 


Sufficiency of evidence, for purposes of death penalty, 
to establish statutory aggravating circumstance that mur- 
der was heinous, cruel, depraved, or the like—post-Gregg 
cases. 63 ALR4th 478. 


Sufficiency of evidence, for purposes of death penalty, 


to establish statutory aggravating circumstance that 


defendant committed murder while under sentence of 
imprisonment, in confinement or correctional custody, and 
the like—post-Gregg cases. 67 ALR4th 942. 


Criminal Law § 1342 (NCI4th Rev. )— capital sentencing— 
aggravating circumstances—indictments for prior crimes— 
admissible 


The trial court did not violate N.C.G.S. § 15A-1221(b) in a 
capital sentencing proceeding by admitting defendant’s previous 
felony indictments into evidence to support the prior capital 
felony and prior violent felony aggravating circumstances. 
N.C.G.S. § 15A-1221(b) does not prohibit publication during the 
sentencing proceeding of indictments from cases not currently 
before the jury; its purpose is to insure that the jurors do not 
receive a distorted view of the case by an initial exposure 
through the stilted language of indictments and other pleadings. 
It was noted that the North Carolina Supreme Court has also 


10 


17. 


18. 


19. 


IN THE SUPREME COURT 


STATE v. FLOWERS 
[347 N.C. 1 (1997)] 


found no error in a case in which a prior indictment was read to 
the jury to prove the existence of a prior felony. 


Am Jur 2d, Criminal Law §§ 598 et seq. 


Criminal Law § 458 (NCI4th Rev.)— capital sentencing— 
prosecutor’s arguments—focus of especially heinous, atro- 
cious and cruel aggravating circumstances 


There was no gross impropriety requiring intervention ex 
mero motu in the prosecutor’s closing arguments in a capital 
sentencing hearing where defendant argued that the prosecutor 
trivialized differences in the culpability of the defendant and 
codefendants, which denied him the individualized consideration 
required for imposition of the death penalty. However, read in 
context, the argument explained to the jury that the focus of the 
especially heinous, atrocious, or cruel circumstance is on the vic- 
tim and not on defendant’s role or how many blows the defend- 
ant struck. This argument is in accord with prior holdings of the 
North Carolina Supreme Court. 


Am Jur 2d, Trial § 231. 


Criminal Law § 460 (NCI4th Rev.)— capital sentencing— 
prosecutor’s argument—appropriateness of death penalty 


There was no gross impropriety requiring intervention ex 
mero motu in a capital sentencing hearing where the prosecutor 
argued that any penalty other than death would be meaningless. 
The prosecutor’s argument was grounded in the evidence and 
properly emphasized the appropriateness of the death penalty in 
light of the specific facts in this case. 


Am Jur 2d, Trial §§ 260-264. 


Criminal Law § 458 (NCI4th Rev.)— capital sentencing— 
prosecutor’s argument—appropriateness of death pen- 
alty—prior arrested judgment 


There was no gross impropriety requiring intervention ex 
mero motu in a capital sentencing hearing where defendant con- 
tended that the prosecutor improperly urged the jury to consider 
a 1982 armed robbery conviction to support the aggravating cir- 
cumstance that defendant had previously been convicted of a 
prior violent felony, but the portion of the argument cited by 
defendant asked the jury to consider defendant’s previous crimes 
while evaluating the appropriateness of the death penalty during 
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the weighing process. Although judgment was arrested on the 
armed robbery verdict, the verdict itself remained intact and it 
was proper for the jury to consider it during the weighing of 
circumstances. 


Am Jur 2d, Trial § 231. 


Sufficiency of evidence, for purposes of death penalty, 
to establish statutory aggravating circumstance that 
defendant committed murder while under sentence of im- 
prisonment, in confinement or correctional custody, and 
the like—post-Gregg cases. 67 ALR4th 942. 


Criminal Law § 458 (NCI4th Rev.)— capital sentencing— 
prosecutor’s argument—psychological torture 


There was no gross impropriety requiring intervention ex 
mero motu in a capital sentencing hearing where defendant con- 
tended that the prosecutor improperly argued that psychological 
torture should be considered in support of the especially 
heinous, atrocious, or cruel circumstance. The prosecutor's argu- 
ment falls well within the wide latitude accorded prosecutors in 
the scope of their argument. 


Am Jur 2d, Homicide § 48. 
What constitutes murder by torture. 83 ALR3d 1222. 


Criminal Law § 1370 (NCI4th Rev. )— capital sentencing— 
aggravating circumstance—especially heinous, atrocious 
or cruel—not unconstitutionally vague and overbroad 


The trial court’s instruction on the especially heinous, atro- 
cious, or cruel aggravating circumstance was not unconstitution- 
ally vague and overbroad. The court’s instruction was identical to 
the pattern jury instruction, the constitutionality of which has 
been consistently upheld. N.C.G.S. § 15A-2000(e)(9). 


Am Jur 2d, Criminal Law §§ 609 et seq. 


Sufficiency of evidence, for purposes of death penalty, 
to establish statutory aggravating circumstance that mur- 
der was heinous, cruel, depraved, or the like—post-Gregg 
cases. 63 ALR4th 478. 


Construction of statutes or rules making mandatory 
the use of pattern or uniform approved jury instructions. 
49 ALR3d 128. 
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Criminal Law § 1114 (NCI4th Rev.)— Fair Sentencing 
Act—conspiracy to murder—findings 


The trial court erred when sentencing defendant for conspir- 
acy to commit murder under N.C.G.S. § 15A-1340.4(a) (applicable 
to crimes occurring before 1 October 1994) by imposing a sen- 
tence in excess of the presumptive without first making findings 
in aggravation. 


Am Jur 2d, Criminal Law §§ 598, 599. 


Jury § 145 (NCI4th)— capital murder—death qualifying 
jury—questions by court—no abuse of discretion 


The trial court did not abuse its discretion in a capital prose- 
cution for first-degree murder by excusing for cause eight 
prospective jurors based upon leading questions which defendant 
contends were used to stake jurors to the position from which 
they were disqualified. The transcript indicates that the court 
questioned the prospective jurors only after each had been chal- 
lenged for cause and their answers to the prosecutor’s questions 
showed that they would have difficulty following the law. 


Am Jur 2d, Jury §§ 291-293. 


Criminal Law § 1402 (NCI4th Rev.)— death penalty—not 
disproportionate 


A sentence of death for first-degree murder was not dispro- 
portionate where the record fully supports the aggravating cir- 
cumstances found by the jury, there is no indication that the 
sentence was imposed under the influence of passion, prejudice 
or any other arbitrary factor, and the case is distinguished from 
those in which the death penalty was found disproportionate by 
the fact that this defendant was lawfully incarcerated at the time 
of the murder because of a prior murder conviction; defendant 
was convicted under the theory of premeditation and delibera- 
tion; the victim’s beating and stabbing was found by the jury to be 
especially heinous, atrocious, or cruel; the victim suffered great 
physical and psychological pain before death; and the jury found 
the existence of more than one aggravating circumstance. It is 
also relevant that no juror found the existence of any mitigating 
circumstance. This case is more similar to certain cases in which 
the sentence of death was found proportionate than to those in 
which the sentence was found disproportionate or those in which 
juries have consistently returned recommendations of life impris- 
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onment. Finally, it was noted that similarity of cases is not the 
last word on proportionality; the issue in a particular case ulti- 
mately rests on the experienced judgment of the members of the 
Supreme Court. 


Am Jur 2d, Criminal Law §§ 606 et seq. 


Supreme Court’s views on constitutionality of death 
penalty and procedures under which it is imposed. 51 
L. Ed. 2d 886. 


Appeal as of right by defendant pursuant to N.C.G.S. § 7A-27(a) 
from a judgment imposing a sentence of death entered by Stephens 
(Ronald L.), J., at the 19 September 1994 Criminal Session of Superior 
Court, Rowan County. Defendant’s motion to bypass the Court of 
Appeals as to an additional conviction was allowed by this Court 22 
April 1996. Heard in the Supreme Court 12 November 1996. 


Michael F. Easley, Attorney General, by Ellen B. Scouten, 
Special Deputy Attorney General, for the State. 


David G. Belser and A. James Siemens for defendant-appellant. 


LAKE, Justice. 


The defendant was indicted on 11 September 1989 for conspiracy 
to commit murder and for the first-degree murder of Rufus Coley 
Watson, Jr. The defendant was tried capitally, and the jury found the 
defendant guilty of conspiracy to commit murder and guilty of first- 
degree murder on the basis of premeditation and deliberation and on 
the basis of felony murder. Following a capital sentencing proceeding 
pursuant to N.C.G.S. § 15A-2000, the jury recommended that the 
defendant be sentenced to death for the murder conviction. Judge 
Stephens sentenced defendant accordingly and to a term of ten years’ 
imprisonment for the conspiracy conviction. 


The defendant and the victim, Rufus Watson, were inmates under 
the control of the North Carolina Department of Correction at the 
Piedmont Correctional Institute in Salisbury, North Carolina. In May 
of 1989, both the defendant and the victim resided on the fourth floor 
of the residence tower in Cell Block D. The defendant resided in cell 
6, and the victim resided in cell 2. Piedmont Correctional Institute 
was built to house medium-custody inmates; however, in 1989 it 
housed only those inmates requiring the highest level of security. The 
only time inmates were locked into their individual cells was 
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between 11:30 p.m. and 6:00 a.m. on weeknights and between 2:00 
a.m. and 6:00 a.m. on weekends. Inmates were required to remain in 
their locked cell blocks every night between 9:30 p.m. and 6:00 a.m. 
The remainder of the time, the inmates were able to move throughout 
the facility without escort. To keep track of the inmates, the guards 
conducted a head count three times a day. 


On 13 May 1989, Officer Bobby Ray Settle, a prison guard 
assigned to the fourth floor, conducted the morning head count 
shortly after 6:00 a.m. On that morning, Officer Settle found every 
inmate present and alive. Around 12:30 p.m. on 13 May 1989, Officer 
Settle participated in the second inmate head count of the day. The 
door to cell 2 was closed and locked, and paper was covering the cell 
window. After knocking and hearing no response, Officer Settle 
unlocked and entered the cell. Upon entering cell 2, Officer Settle dis- 
covered Rufus Watson lying face down on his bed, covered with a 
blanket. Upon receiving no response from Watson, Officer Settle 
raised the blanket and saw blood on the body. 


Dr. Thomas Clark, a forensic pathologist, performed an autopsy 
on the victim’s body on 14 May 1989. Dr. Clark testified that the vic- 
tim suffered multiple stab wounds to four separate areas of the body. 
Two stab wounds were located on the right side of the victim’s head, 
one was on the left side of the head, twenty-one stab wounds were 
located on the left side of the chest, four stab wounds were located 
on the back of the victim’s neck, and three stab wounds were located 
on the victim’s upper back. These wounds would not have caused an 
immediate loss of consciousness. Dr. Clark determined that the cause 
of death was multiple stab wounds to the chest. 


The two wounds to the right side of the victim’s head entered the 
skin but did not enter the body cavity or the eye because they were 
stopped by a bone in the skull. The twenty-one stab wounds to the 
victim’s chest caused extensive damage to the victim’s ribs and inter- 
nal organs. Specifically, Dr. Clark testified that there were nine 
wounds to the lungs, that three wounds entered the left ventricle of 
the heart, and that the second and third ribs were “essentially 
destroyed because of repeated stabs through the same area.” Any one 
of the nine wounds to the lungs or the three wounds to the heart 
could have been fatal. The four stab wounds to the back of the vic- 
tim’s neck penetrated the victim’s skin but stopped against the bone 
in the back of the neck and caused no significant damage. Finally, of 
the three stab wounds to the victim’s back, two entered the left lung 
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and one entered the right lung. The wound to the right lung did not 
cause significant bleeding, which indicates that the victim was dead 
or very near death when this wound was inflicted. 


Lorenzo Wilborn, who at the time of the murder was an inmate 
residing in cell 10 on the fourth floor of Cell Block D, informed inves- 
tigating officers that he had witnessed the murder. Wilborn stated 
that on the morning of the murder, he was listening to the radio in 
cell 7 of Cell Block D. Cell 7 is directly across from the victim’s cell. 
Shortly after arriving at cell 7, Wilborn saw Steven Leazer go into the 
victim's cell. Wilborn stated that approximately ten minutes later, he 
heard the sound of the cell block door opening. Wilborn looked 
through the cell window and saw Michael Moore, John Fuller and 
defendant nearing the victim’s cell. Moore and Fuller went into the 
victim’s cell, and defendant stayed at the cell block door holding it 
open. Wilborn heard someone say, “[w]hat’s going on,” and then 
heard rumbling and banging. Wilborn stated that the cell door then 
flew open, and the victim staggered out of his cell. Moore and Fuller 
came out of the cell and dragged the victim back into the cell. Moore 
was holding some sort of sharp object in his hand, and the victim’s 
shirt was bloody. When they started back into the cell, defendant 
stuck a broom handle in the cell block door to keep it from closing 
and locking, and defendant entered the victim’s cell. After approxi- 
mately five minutes, the four inmates left the victim’s cell. Leazer was 
carrying clothes with blood on them as he exited. Based on Wilborn’s 
account of the murder as well as other information collected during 
the course of the investigation, defendant, Leazer, Moore, and Fuller 
were charged with the murder of Rufus Watson. 


In May of 1991, defendant gave a statement regarding his 
involvement in the murder to Agent Don Gale of the State Bureau of 
Investigation (SBI). Defendant admitted killing the victim and stated 
that he did so because of the way the victim was treating an inmate 
named “Cupcake” with whom the defendant was involved in a homo- 
sexual relationship and also because the victim had put out a con- 
tract on the defendant’s life. Defendant stated that he pushed the 
shank used to stab the victim into the ground outside the recreation 
yard. The location in the yard where defendant told Agent Gale he 
had concealed the shank was the same location where it had been 
found. When defendant gave his statement to Agent Gale, the details 
of the murder, including the location where the shank had been 
found, had not been published. 
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In October of 1991, Leazer, Moore and Fuller were tried for the 
victim’s murder. Defendant was called as a witness at that trial. The 
transcript of defendant’s testimony at that trial was introduced into 
evidence at defendant’s trial and read to the jury. In that testimony, 
defendant admitted stabbing and killing the victim but stated that he 
alone committed the murder. Defendant stated that after he killed the 
victim, he forced Leazer to help him clean up the cell and move the 
body onto the bed. Finally, defendant stated that he was testifying 
because Leazer, Moore and Fuller were innocent, and he did not want 
to see them wrongly convicted. 


Defendant presented no evidence in either the guilt/innocence or 
sentencing phases of his trial. 


[1] In his first assignment of error, the defendant contends that the 
trial court erred by refusing to replace defendant’s counsel and by 
allowing defendant to proceed pro se in a capital case without a 
knowing, intelligent and voluntary waiver of his right to counsel. 


On 15 September 1989, defendant requested that court-appointed 
counsel be assigned to his case. The trial court appointed Gary 
Rhodes and Vic Bost of the Rowan County Bar to represent the 
defendant. In March of 1991, William D. Kenerly, the Rowan County 
District Attorney, received a letter from the defendant indicating 
defendant’s desire to dismiss his attorneys and asking the district 
attorney's assistance in that regard. During the hearing of pretrial 
motions, Mr. Kenerly brought defendant’s letter to the trial court’s 
attention. When questioned by the trial court regarding his reasons 
for wanting to dismiss his court-appointed attorneys, the defendant 
indicated generally that his attorneys would not honor his instruc- 
tions to plea bargain, and that they had not discussed the case with 
him or met with him sufficiently to represent him adequately. The 
defendant further indicated that he would like substitute counsel 
appointed to his case. 


At the close of the hearing, the trial court found that defendant’s 
attorneys had furnished him effective representation and denied 
defendant’s request for appointment of substitute counsel. The trial 
court explained to the defendant that two experienced, well-qualified 
attorneys had been appointed to his case, and that he could choose 
either to accept them or represent himself. The defendant responded 
that he did not want his court-appointed attorneys and would repre- 
sent himself. 
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We first hold that the trial court properly found that the defend- 
ant’s court-appointed counsel had provided defendant effective rep- 
resentation. The record shows that defendant’s counsel had the 
requisite experience and ability to try a capital case, had competently 
conducted pretrial preparation of the defendant’s case, and had com- 
municated to the district attorney defendant’s desire to plea bargain. 
The record shows no evidence of a communication problem between 
the defendant and his attorneys. The defendant simply did not like 
his court-appointed counsel. Accordingly, the trial court properly 
refused to grant defendant’s request for substitute counsel. See State 
v. Cunningham, 344 N.C. 341, 351, 474 $.E.2d 772, 775 (1996) (an 
indigent defendant does not have the right to counsel of his choice, 
and when such defendant refuses to accept available counsel, the 
trial court is not required to appoint counsel of the defendant’s 
choosing). | 


[2] We next must determine whether the trial court violated the 
defendant's constitutional rights by allowing him to proceed pro se. 
Before a defendant is allowed to waive in-court representation, he 
must first clearly and unequivocally waive his right to counsel and 
instead elect to proceed pro se. State v. Carter, 338 N.C. 569, 581, 451 
9.E.2d 157, 163 (1994), cert. denied, 515 U.S. 1107, 132 L. Ed. 2d 263 
(1995). Moreover, the trial court must determine whether the defend- 
ant knowingly, intelligently and voluntarily waived his right to in- 
court representation by counsel. /d. This Court has held that the 
inquiry required by N.C.G.S. § 15A-1242 satisfies these constitutional 
requirements. N.C.G.S. § 15A-1242 provides: 


A defendant may be permitted at his election to proceed in 
the trial of his case without the assistance of counsel only after 
the trial judge makes thorough inquiry and is satisfied that the 
defendant: 


(1) Has been clearly advised of his right to the assistance of 
counsel, including his right to the assignment of counsel 
when he is so entitled; | 


(2) Understands and appreciates the consequences of this 
decision; and 


(3) Comprehends the nature of the charges and proceedings 
and the range of permissible punishments. 


N.C.G.S. § 15A-1242 (1988). 
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We hold that the defendant clearly and unequivocally waived his 
right to counsel and that his waiver was made knowingly, intelligently 
and voluntarily. When informed by the trial court that it would not 
appoint substitute counsel to his case, the defendant, in clear and 
unequivocal terms, stated that he would represent himself. After a 
recess, which provided the defendant ample opportunity to recon- 
sider his decision, the defendant reaffirmed his desire to represent 
himself. During the ensuing discussion between the trial court and 
the defendant, the trial court twice went through the matters required 
by N.C.G.S. § 15A-1242. The defendant was advised of his right to the 
assistance of counsel and clearly stated that he understood the con- 
sequences of representing himself. The defendant also stated that he 
understood the nature of the charges and proceedings and that he 
was facing a possible sentence of death. In July of 1992, more than a 
year after electing to proceed pro se, the defendant wrote the trial 
court and requested that court-appointed counsel be assigned to his 
case. Defendant’s request was granted, new counsel were appointed 
and defendant was represented at all phases of this trial. This demon- 
strates that defendant clearly knew how to ask for counsel when he 
wanted representation. Moreover, this defendant had a prior famil- 
iarity with the criminal justice system and with capital proceedings. 
In 1982, the defendant was tried capitally for a murder occurring in 
Wilkes County. That case proceeded through both the guilt/innocence 
and sentencing phases of trial. On appeal, this Court found error in 
the defendant’s sentences, and defendant's case was returned to the 
trial court for resentencing. 


Based upon the defendant’s prior experience with a capital trial, 
his familiarity with the criminal justice system, and the detailed warn- 
ings and explanations of the consequences of proceeding pro se pro- 
vided by the trial court, we find no error in the trial court’s decision 
to allow defendant to proceed pro se. This assignment of error is 
overruled. 


[3] In his second assignment of error, the defendant contends that 
the trial court erred by failing to prevent the State from changing the 
theory of guilt upon which it sought conviction. In the trial of 
Flowers’ codefendants, the State argued that Flowers was only a 
lookout and not one of the actual participants in the stabbing. At 
defendant’s own trial, the trial court allowed the district attorney to 
argue to the jury that the defendant was both the lookout for the 
codefendants and one of the actual stabbers of the victim. Defendant 
argues that the inconsistent positions taken by the district attorney 
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amounted to a knowing use of false evidence and violated his consti- 
tutional due process rights. 


We note for purposes of our review that the defendant failed to 
object to the prosecutor’s argument in this regard. When no objec- 
tions are made at trial, the prosecutor’s argument is subject to limited 
appellate review for gross improprieties. State v. Alston, 341 N.C. 
198, 239, 461 S.E.2d 687, 709 (1995), cert. denied, —— U.S. -——, 134 
L. Ed. 2d 100 (1996). 


After a thorough review of the record, we conclude that the pros- 
ecutor’s argument was a fair and accurate interpretation of the evi- 
dence and the reasonable inferences that could be drawn therefrom. 
The record reveals that the State’s evidence was essentially the same 
in both trials—that all four defendants were equally culpable. 


In each trial, the State relied heavily upon the testimony of 
Lorenzo Wilborn, the only eyewitness to the murder. Wilborn testified 
at both trials that the defendant first remained at the cell block door, 
holding it open. Wilborn further testified that the defendant later 
stuck a broom handle in the cell block door and joined the other 
defendants in the victim’s cell. It is reasonable to infer from Wilborn’s 
testimony that the defendant acted first as a lookout and then as an 
actual participant in the stabbing. 


The State also relied on the defendant’s own testimony from the 
trial of the codefendants. However, in that testimony, the defendant 
stated that he alone was responsible for the victim’s murder. The dis- 
trict attorney presented evidence tending to show that defendant’s 
statement that he acted alone was false. This Court has held that the 
State is not bound by all statements contained in a defendant’s con- 
fession which the State introduces into evidence if the State also 
introduces other evidence tending to contradict those statements. 
State v. Rose, 335 N.C. 301, 324-25, 439 S.E.2d 518, 531, cert. denied, 
512 U.S. 1246, 129 L. Ed. 2d 883 (1994). The State’s use of defendant’s 
prior trial testimony against him in his own trial was not an attempt 
to convict defendant with false evidence. It was necessary and appro- 
priate for the district attorney to emphasize the false portions of 
defendant’s prior testimony in order to show that, consistent with the 
evidence, each of the four defendants was culpable. Although defend- 
ant’s trial focused on evidence tending to show defendant’s guilt, the 
same evidence and the same theory were used in both trials. 
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We therefore find no impropriety with the prosecutor’s argument 
in this regard and no merit to the defendant’s assignment of error. 
Accordingly, we overrule this assignment of error. 


[4] In his third assignment of error, the defendant contends that the 
trial court erred by failing to dismiss jurors after discovering that the 
courtroom bailiff, Sergeant Wayne Harrington, was a State’s witness. 
Although defendant has not alleged any actual prejudice, he argues 
that prejudice must be conclusively presumed whenever a witness 
serves as a bailiff in a criminal trial. We disagree. 


In State v. Jeune, 332 N.C. 424, 420 $.E.2d 406 (1992), this Court 
held that prejudice will be conclusively presumed only “where a wit- 
ness for the State acts as custodian or officer in charge of the jury.” 
Id. at 481, 420 S.E.2d at 410 (emphasis added). “To determine 
whether the State’s witness ... acted as a custodian or officer in 
charge of the jury, ‘we look to factual indicia of custody and control 
and not solely to the lawful authority to exercise such custody or con- 
trol.’” Id. (quoting State v. Mettrick, 305 N.C. 383, 386, 289 5.E.2d 
354, 356 (1982)). 


In Mettrick, this Court held that two State’s witnesses, a sheriff 
and a deputy, did act as custodians or officers in charge of the jury. 
The Court found it important that the jurors “were in these law 
enforcement officers’ custody and under their charge out of the pres- 
ence of the court for protracted periods of time with no one else 
present.” Mettrick, 305 N.C. at 386, 289 S.E.2d at 356. By contrast, in 
Jeune and State v. Macon, 276 N.C. 466, 173 S.E.2d 286 (1970), this 
Court found no exercise of custodial authority where the only service 
provided by sheriff’s deputies, who would later serve as State’s wit- 
nesses, consisted of opening the door to send the jurors out of or to 
call them into the courtroom. This Court held that the jury’s exposure 
to these witnesses was brief, incidental and without legal signifi- 
cance. See Jeune, 332 N.C. at 432-33, 420 S.E.2d at 411; Macon, 276 
N.C. at 473, 173 S.E.2d at 290. 


The facts of this case are remarkably similar to those of Jewne 
and Macon. The record reveals that Sergeant Harrington’s only con- 
tact with the jurors occurred while letting groups of jurors into and 
out of the courtroom and while directing those jurors to their seats. 
Sergeant Harrington’s contact with the jurors took place in the court- 
room and occurred at various times over a period of less than a day 
and a half. Sergeant Harrington did not have specific contact or com- 
munication with any individual juror. Moreover, the trial court took 
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steps to remedy the potential conflict by ordering Sergeant 
Harrington not to have any direct contact with the jurors as soon as 
the potential conflict was brought to its attention by counsel for the 
defendant. 


After a careful review of the record, we find no evidence to sug- 
gest that Sergeant Harrington at any time acted as a custodian or offi- 
cer in charge of the jury. Sergeant Harrington’s contact with the jury 
was brief, incidental, entirely within the courtroom, and was thus 
without legal significance. Accordingly, we hold that the defendant 
was not prejudiced by such contact. This assignment of error is 
overruled. 


[5] In his fourth assignment of error, the defendant contends that the 
trial court erred by failing to poll the jurors individually after the jury 
returned its verdicts in the guilt/innocence phase of defendant’s trial. 


The record shows that, as required by N.C.G.S. § 15A-1237(b), the 
courtroom clerk read each of the two verdicts in open court, and the 
jurors responded collectively to each that their verdict was guilty. 
After each verdict was read, the trial court asked the jurors to raise 
their hands if that was their verdict. The trial court accepted the ver- 
dicts after all twelve jurors raised their hands, and the trial court 
directed the record to so reflect. The trial court then excused the 
jurors for the lunch recess and admonished them not to discuss the 
case. 


Individual polling of the jury is governed by N.C.G.S. § 154-1238, 
which provides: 


Upon the motion of any party made after a verdict has been 
returned and before the jury has dispersed, the jury must be 
polled. The judge may also upon his own motion require the 
polling of the jury. The poll may be conducted by the judge or 
by the clerk by asking each juror individually whether the ver- 
dict announced is his verdict. If upon the poll there is not unani- 
mous concurrence, the jury must be directed to retire for further 
deliberations. 


N.C.G.S. § 15A-1238 (1988). The defendant concedes that he made no 
request for an individual polling of the jurors but contends that the 
trial court undertook on its own motion to poll the jury. Defendant 
argues that the trial court’s directive to the jury as a whole, and the 
jury's collective response, was insufficient to protect defendant’s 
— rights. 
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There is nothing in the record suggesting that the trial court 
undertook on its own motion to poll the jurors individually. The trial 
court’s questions were directed to the jury as a group and not indi- 
vidually. The procedure followed by the trial court merely served to 
insure that before the verdicts were accepted, the record reflected 
the fact that the written verdicts were returned in open court and 
were unanimous as required by N.C.G.S. § 15A-1237(b). According- 
ly, we find no undertaking by the trial court to poll the jurors indi- 
vidually on its own motion. Since the defendant made no request that 
the jury be polled as required by N.C.G.S. § 15A-1238, he has waived 
his right to such individual polling. See State v. Black, 323 N.C. 191, 
198, 400 S.E.2d 398, 403 (1991). This assignment of error is therefore 
overruled. 


[6] In his fifth assignment of error, the defendant contends that the 
trial court erred by failing to properly instruct the jury on the princi- 
ple of acting in concert by misstating the type of intent necessary for 
premeditated murder. The portion of the trial court’s instruction 
which the defendant now contends is erroneous is contained in the 
following paragraph: 


I charge you again in regards to both of these theories, now, 
ladies and gentlemen of the jury, that for a person to be guilty of 
a crime, it is not necessary that he himself do all the acts neces- | 
sary to constitute that crime. If two or more persons act together 
with a common purpose to commit first degree murder or rob- 
bery with a dangerous weapon, and are actually or construc- 
tively present at the time the crime is committed, each of them is 
held responsible for the acts of the others done in the commis- 
sion of that crime or crimes, as well as any other crime commit- 
ted by the other in furtherance of that common plan or purpose. 


(Emphasis added.) Defendant argues that this instruction permitted 
the jury to convict the defendant of premeditated murder without 
finding the requisite specific intent to kill. 


Defendant acknowledges that he made no objection to the 
instruction at trial. Rule 10(b)(2) of the North Carolina Rules of 
Appellate Procedure bars this assignment of error. Our review there- 
fore is for plain error. 


To constitute plain error, an instructional error must be “so fun- 
damental that it denied the defendant a fair trial and quite proba- 
bly tilted the scales against him.” State v. Collins, 334 N.C. 54, 62, 
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431 $.E.2d 188, 193 (1993). When reviewing the instruction for 
error, we must construe it contextually. If the charge, read as a 
whole, is correct, isolated portions will not be held prejudicial. 


State v. Payne, 3387 N.C. 505, 523, 448 S.E.2d 93, 103 (1994), cert. 
denied, 514 U.S. 1038, 181 L. Ed. 2d 292 (1995). 


Defendant’s argument that the instruction given by the trial court 
constitutes plain error is without merit. Defendant and his codefen- 
dants committed the murder in question on 13 May 1989. At that time, 
the law regarding acting in concert required that the State prove that 
each defendant possessed “the requisite mens rea—willfulness, pre- 
meditation, and deliberation” before the jury could find each defend- 
ant guilty of first-degree murder by premeditation and deliberation. 
State v. Reese, 319 N.C. 110, 142, 353 S.E.2d 352, 370 (1987). More 
specifically, 


one [could] not be criminally responsible under the theory of 
acting in concert for a crime like premeditated and deliberated 
murder, which requires a specific intent, unless he is shown to 
have the requisite specific intent. 


State v. Blankenship, 337 N.C. 543, 558, 447 S.E.2d 727, 736 (1994) 
(citing Reese, 319 N.C. at 141, 353 $.E.2d at 370), overruled by State 
v. Barnes, 345 N.C. 184, 231, 481 S.E.2d 44, 71 (1997). 


An examination of the instructions reveals that the trial court 
properly instructed the jury regarding the law of acting in concert as 
set forth in Reese. On more than one occasion, it emphasized to the 
jury that in order to find defendant guilty of premeditated and delib- 
erated murder, the jury must find that the defendant specifically 
intended to kill the victim. It instructed: “If the State proves beyond 
a reasonable doubt that the defendant intentionally killed the victim 
with a deadly weapon or intentionally inflicted a wound upon the 
victim with a deadly weapon that proximately caused his death, you 
may infer first, that the killing was unlawful, and second, that it was 
done with malice.” It instructed further that the jury must find: 
“Third, the defendant—that the defendant specifically intended to 
kill the victim.” It instructed further still: “Fourth, the State must 
prove that the defendant acted and formed a specific intent to kill 
_ after premeditation ....” The charge, when read as a whole, suffi- 
ciently informed the jury on this issue, and plain error has not been 
demonstrated. Payne, 337 N.C. at 523, 448 S.E.2d at 103. Accordingly, 
this assignment of error is overruled. 
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In his sixth assignment of error, the defendant contends that the 
trial court erred by admitting into evidence certain pretrial state- 
ments made by the defendant contained in: (1) the trial transcript of 
defendant’s testimony at the trial of the codefendants, (2) the letter 
written by the defendant to District Attorney Kenerly, and (3) the 
defendant's confession. 


[7] The defendant first argues that his previous trial testimony was 
the product of a Sixth Amendment violation, and therefore, the trial 
court erred in allowing defendant’s testimony at the trial of his code- 
fendants into evidence at defendant’s own trial. We disagree. As dis- 
cussed in defendant’s first assignment of error, defendant was not 
deprived of his Sixth Amendment right to counsel. Defendant clearly 
and unequivocally waived his right to counsel after being informed of 
his rights pursuant to N.C.G.S. § 154-1242. Defendant’s waiver was 
made knowingly, intelligently and voluntarily. Defendant made no 
request for counsel before testifying in the trial of his codefendants, 
notwithstanding the fact that he clearly knew how to ask for counsel 
when he wanted representation. Nevertheless, the trial court pro- 
vided defendant standby counsel before and during his testimony. 
Finally, prior to his testimony, defendant in response to the trial 
court’s inquiries stated that he had no questions, that his testimony 
was voluntary, and that he felt no compulsion to testify. Accordingly, 
we hold that the defendant’s Sixth Amendment rights were fully pro- 
tected in the trial of his codefendants, and we find no error in the 
admission of defendant’s prior testimony at his own trial. 


[8] Defendant contends that even if the transcript was properly 
admitted, certain portions of his testimony should have been 
redacted pursuant to N.C.G.S. § 154-1025, which prohibits the intro- 
duction of any evidence relating to plea discussions or arrangements. 
After the trial court ruled that defendant’s prior testimony was ad- 
missible, the trial court told defendant to bring any specific objec- 
tions regarding any portion of the transcript to the trial court’s atten- 
tion. However, defendant made no objection or request through 
counsel to omit any portion of his trial testimony pursuant to 
N.C.G.S. § 154-1025. Defendant has therefore waived appellate 
review of this issue. 


[9] The defendant next argues his letter to District Attorney Kenerly 
was erroneously admitted in violation of N.C.G.S. § 154-1025 because 
it contained statements concerning defendant’s desire to plea bar- 
gain. N.C.G.S. § 15A-1025 provides: 


IN THE SUPREME COURT | 25 


STATE v. FLOWERS 
(347 N.C. 1 (1997)] 


The fact that the defendant or his counsel and the prosecutor 
engaged in plea discussions or made a plea arrangement may 
not be received in evidence against or in favor of the defendant 
in any criminal or civil action or administrative proceedings. 


N.C.G.S. § 154-1025 (1988) (emphasis added). This statute makes 
inadmissible plea discussions between the prosecutor and the 
defendant and plea arrangements which have been made between the 
prosecutor and the defendant. 


In the case sub juice, there were no plea discussions or plea 
arrangements between the defendant and the prosecutor mentioned 
in the defendant’s letter. The letter reads in part as follows: 


I am writing to inform you that I wish to dismiss my attorneys 
that are presently representing me on the charge of murder. My 
attorneys are Mr. Gary C. Rhodes, and Mr. William V. Bost. I have 
written to them of my wish and was informed I would need to 
notify your office. 


The reason for my wishing to dismiss my attorneys is that we 
have a communication problem, my attorneys not only refuse to 
keep occassional contact with me, but they refuse to assist me in 
the manner I wish for them to. I have repeatedly ask them or 
rather informed them that I was responsible for the charge that 
myself, and several others have been charged with, that the oth- 
ers were not guilty and I did not want to chance them possibly 
being convicted for something they are not guilty of, to get me a 
plea bargain or whatever, but they refuse to and tell me there’s no 
evidence on me, this is not the point, the point is the others are 
not guilty and I do not want to chance them maybe being con- 
victed of something they have not done. 


I was there at the superior court during a trial in August of 
1990, where I saw S.B.I. Agent Gale, and spoke to him of the pos- 
sibility of me taking a plea bargain which he seem to be willing to 
check and see what he could do, but I mention it to my lawyer 
and he refuse to assist me on this course of action. 


And has repeatedly done so every since, so in December of 
1990 I wrote out a affidavit and had sent to the others so that 
maybe their attorneys would do something where I can not seem 
to get my lawyers to assist me to take the course I have ask them 
repeatedly to assist me with. 


26 IN THE SUPREME COURT 


STATE v. FLOWERS 
[347 N.C. 1 (1997)] 


Mr. Kennerly, I hope you will assist me with this matter in one 
manner or another. I realize that the courts are busy and it would 
take up alot of unnecessary time and money to trial all the per- 
sons charged not to mention the fact that the others are in fact 
not even guilty, I trust you will assist me with this matter. I hope 
to hear your response in the very near future. Thanks for your 
time and any assistance you may can give me on this matter. 


The defendant’s letter is essentially an admission of defendant’s guilt, | 
a statement of defendant’s desire that the codefendants not be tried 
for the murder, a request to have counsel removed and a mention of 
the possibility of a plea bargain. The letter does not state what plea 
the defendant may have had in mind or any other specifics. The pros- 
ecutor did not respond to defendant’s letter, did not engage in plea 
discussions with the defendant and did not enter into a plea arrange- 
ment with the defendant. Therefore, admission of the letter is not 
barred by N.C.G.S. § 15A-1025. 


[10] The defendant next argues that the trial court erred by failing to 
suppress his confession to SBI Agent Gale. In the case sub judice, the 
defendant initially exercised his right to remain silent. On 11 March 
1991, defendant wrote a letter to the district attorney admitting he 
committed the murder and requesting removal of his attorneys. On 16 
May 1991, at the request of the district attorney, Agent Gale met with 
the defendant. Defendant was advised of and waived his Miranda 
rights and gave a confession to Agent Gale. The trial court, based on 
these facts, found that defendant initiated the request for contact. 
The defendant contends that the trial court erred in finding that 
defendant voluntarily initiated contact with the State because 
defendant's letter was limited only to a request for plea discussions. 
We disagree. | 


There is no dispute that the defendant voluntarily sent the letter. 
The letter does not express a desire to begin plea discussions. The 
letter stated that defendant was accepting responsibility for the mur- 
der. A review of the record indicates that the defendant knowingly 
and voluntarily waived his Miranda rights, and that he wanted to talk 
to Agent Gale. The defendant in no way indicated that the discussion 
was limited to plea negotiations. To the contrary, defendant willingly 
confessed to the crime. Accordingly, we find that the trial court prop- 
erly found that defendant initiated the request for contact in his let- 
ter to the district attorney, and that defendant’s confession was made 
voluntarily and after a knowing waiver of his constitutional rights to 


IN THE SUPREME COURT Zt 


STATE v. FLOWERS 
(347 N.C. 1 (1997)] 


silence and counsel. The arguments constituting this assignment of 
error are without merit. This assignment is therefore overruled. 


[11] In his seventh assignment of error, the defendant contends that 
he was denied his constitutional right to a speedy trial under the 
Sixth and Fourteenth Amendments to the United States Constitution 
and Article I, Section 18 of the North Carolina Constitution. In Barker 
v. Wingo, 407 U.S. 514, 33 L. Ed. 2d 101 (1972), the United States 
Supreme Court identified four factors “which courts should assess in 
determining whether a particular defendant has been deprived of his 
right” to a speedy trial under the federal Constitution. These factors 
are: (1) the length of the delay, (2) the reason for the delay, (3) the 
defendant’s assertion of his right to a speedy trial, and (4) whether 
the defendant has suffered prejudice as a result of the delay. /d. at 
530, 33 L. Ed. 2d at 117; State v. Webster, 337 N.C. 674, 678, 447 8.E.2d 
349, 351 (1994). We follow the same analysis when reviewing such 
claims under Article I, Section 18 of the North Carolina Constitution. 
Webster, 337 N.C. at 678, 447 S.E.2d at 351; State v. Jones, 310 N.C. 
716, 721, 314 S.E.2d 529, 532-33 (1984). 


A. Length of the Delay. 


The length of the delay is not per se determinative of whether the 
defendant has been deprived of his right to a speedy trial. Webster, 
337 N.C. at 678, 447 S.E.2d at 351. The United States Supreme Court 
has found post-accusation delay “presumptively prejudicial” as it 
approaches one year. Doggett v. United States, 505 U.S. 647, 652 n.1, 
120 L. Ed. 2d 520, 528 n.1 (1992). However, presumptive prejudice 
“does not necessarily indicate a statistical probability of prejudice; it 
simply marks the point at which courts deem the delay unreasonable 
enough to trigger the Barker enquiry.” Id. 


The length of delay in this case, from indictment to trial, was five 
years and eight days. This delay is clearly enough to trigger examina- 
tion of the other factors. 


B. Reason for the Delay. 


Defendant has the burden of showing that the delay was caused 
by the neglect or willfulness of the prosecution. Webster, 337 N.C. at 
679, 447 S.E.2d at 351. Defendant makes no contention that the pros- 
ecution willfully delayed his trial. Instead, defendant argues that the 
delay was caused by the State’s neglect. The record does not reveal 
that the delay was because of prosecutorial negligence. To the con- 
trary, it shows numerous nonnegligent causes for the delay including: 
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the defendant’s request to represent himself; codefendants’ request 
that their trial be severed from defendant’s so that defendant could be 
called as a witness; codefendants’ trial, which resulted in a mistrial as 
to codefendant Fuller; the joinder and subsequent severance of 
defendant’s trial and Fuller’s retrial; and two venue changes. 


Moreover, in August of 1992, substitute counsel were appointed 
to represent defendant. Defendant’s new counsel stated that they 
could not be prepared for trial until January or February of 1993. In 
February of 1993, defendant’s case was set for trial on 24 May 1993. 
Defendant’s attorneys notified the trial court that they could not be 
ready for trial until they received a copy of the transcript from 
Fuller’s second mistrial. The defense did not request a copy of the 
Fuller transcript until August of 1993. At that time, the prosecutor 
stated that the defendant’s trial would be set within two weeks of 
notice that defendant was ready for trial. The district attorney con- 
firmed by letter that he could be ready to try the case within two 
weeks of defense counsel’s letting him know they were prepared for 
trial. In June of 1994, after defense counsel failed for ten months to 
notify the district attorney that they were ready for trial, defendant's 
trial date was set. Based on these factors, we conclude that there has 
been no showing that the prosecutor willfully or through neglect 
delayed defendant’s trial. 


C. Assertion of the Right. 


Defendant first asserted his right to a speedy trial on 2 August 
1993, nearly four years after his indictment. At the hearing on defend- 
ant’s motion, counsel indicated that they were not yet prepared for 
trial. Defendant filed his second motion for a speedy trial on 19 
September 1994, the day the case was called for trial. Defendant’s 
failure to assert his right to a speedy trial sooner in the process does 
not foreclose his speedy trial claim, but does weigh against his con- 
tention that he has been denied his constitutional right to a speedy 
trial. See Webster, 337 N.C. at 680, 447 S.E.2d at 352. 


D. Prejudice to the Defendant. 


In considering whether the defendant has been prejudiced 
because of a delay between indictment and trial, this Court noted that 
a speedy trial serves 


“(i) to prevent oppressive pretrial incarceration; (ii) to minimize 
anxiety and concern of the accused; and (iii) to limit the possi- 
bility that the defense will be impaired.” 
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Id. at 681, 447 S.E.2d at 352 (quoting Barker, 407 U.S. at 532, 33 
L. Ed. 2d at 118). 


Defendant has failed to show that he was prejudiced in any man- 
ner. At the time of this murder, defendant was serving a life sentence 
for another murder and therefore has not suffered “oppressive pre- 
trial incarceration” as a result of any delay in trying his case. 
Defendant has made no showing of “anxiety and concern” because of 
any delay in his case. Defendant’s sole contention is that the delay 
impaired his defense. Specifically, defendant contends that the delay 
prevented him from calling as a witness Vernon Lunsford, who, 
according to the defense, admitted killing the victim. A careful 
review of the record reveals that the defendant made no showing that 
he could present admissible evidence of third-party guilt through 
Vernon Lunsford. 


After balancing the four factors set forth above, we hold that 
defendant's constitutional right to a speedy trial has not been vio- 
lated. This assignment of error is overruled. 


[12] In his eighth assignment of error, the defendant contends that 
the trial court erred by denying his request to instruct the jury on 
second-degree murder as a possible verdict. 


Murder in the first degree, the crime of which the defendant was 
convicted, is the intentional and unlawful killing of a human being 
with malice and with premeditation and deliberation. State v. Fisher, 
318 N.C. 512, 517, 350 S.E.2d 334, 337 (1986). Murder in the second 
degree is the unlawful killing of a human being with malice but with- 
out premeditation and deliberation. State v. Brown, 300 N.C. 731, 
735, 268 S.E.2d 201, 204 (1980). A defendant is entitled to have a 
lesser-included offense submitted to the jury only when there is evi- 
dence to support that lesser-included offense. Id. at 735-36, 268 
S.E.2d at 204. “The determinative factor is what the State’s evidence 
tends to prove.” State v. Strickland, 307 N.C. 274, 293, 298 S.E.2d 645, 
658 (1983), overruled in part on other grounds by State v. Johnson, 
317 N.C. 193, 344 S.E.2d 775 (1986). If the State’s evidence establishes 
each and every element of first-degree murder and there is no evi- 
dence to negate these elements, it is proper for the trial court to 
exclude second-degree murder from the jury’s consideration. /d. 


Here, evidence of the lesser-included offense of second-degree 
murder is totally lacking. The defendant presented no evidence. 
Lorenzo Wilborn testified for the State that the defendant arrived in 


30 IN THE SUPREME COURT 


STATE v. FLOWERS 
[347 N.C. 1 (1997)] 


the victim’s cell, together with the three codefendants; that the 
defendant remained at the door of the cell block when the victim 
tried to escape from the other three inmates; that defendant stood by 
while two codefendants dragged the victim back into his cell; and 
that shortly thereafter, the defendant joined the three codefendants 
in the victim’s cell. The State also introduced the defendant’s own 
statement in which he stated that he alone was responsible for the 
murder. In his statement, the defendant admitted that he went to the 
victim’s cell to kill the victim, that he stabbed the victim numerous 
times, and that he stole the victim’s jewelry as he left. 


There is nothing in either Wilborn’s testimony or defendant’s 
statement which would negate premeditation and deliberation or 
support a conviction of second-degree murder. There was no evi- 
dence that the defendant was surprised that. his codefendants were 
stabbing the victim, nor was there evidence of suddenly aroused 
passion or that the defendant sought out help for the victim. The evi- 
dence permits no inference other than that the defendant went to the 
victim’s cell with the intent to kill him. To suggest that defendant 
acted without premeditation and deliberation is to invite total dis- 
regard of the evidence. We therefore conclude that the trial court 
correctly denied defendant’s request to submit the offense of second- 
degree murder to the jury. In this assignment, we conclude there is no 
error. | : 


[13] In his ninth assignment of error, the defendant contends that 
the trial court erred by submitting the defendant’s 1982 conviction 
for armed robbery as one of the felonies supporting the N.C.G.S. 
§ 15A-2000(e)(8) aggravating circumstance that defendant had been 
previously convicted of a felony involving the use or threat of vio- 
lence. Specifically, defendant argues that because the 1982 conviction 
for armed robbery served as the underlying felony for defendant’s 
1982 felony murder conviction and judgment was arrested as to the 
armed robbery conviction, it was error to submit the 1982 armed rob- 
bery in support of the (e)(3) aggravating circumstance. 


Assuming, arguendo, that submission of the 1982 armed robbery 
conviction was improper under these circumstances, any error was 
harmless. Four other prior felony convictions were submitted in ad- 
dition to the 1982 armed robbery. The jury unanimously found the 
existence of each prior felony conviction submitted in support of 
the (e)(8) prior violent felony aggravating circumstance. Each of the 
other four felonies was sufficient if submitted alone to support the 
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(e)(3) aggravating circumstance. Therefore, we find no reasonable 
possibility that, had the armed robbery conviction not been submit- 
ted, the jury would have reached a different result and rejected the 
existence of the (e)(3) aggravating circumstance. Accordingly, this 
assignment of error is overruled. 


[14] In his tenth assignment of error, the defendant contends that the 
trial court erred by instructing the jury that it was free to decide 
whether two statutory mitigating circumstances had mitigating value. 
The trial court submitted the following statutory mitigating circum- 
stances for the jury’s consideration: (1) that the murder was actually 
committed by another person and the defendant was only an ac- 
complice, N.C.G.S. § 15A-2000(f)(4); and (2) that the defendant’s 
capacity to appreciate the criminality of his conduct or to conform 
his conduct to the requirements of the law was impaired, N.C.G.S. 
§ 15A-2000(f)(6). The trial court also submitted the “catchall” miti- 
gating circumstance. No nonstatutory mitigating circumstances were 
submitted to the jury. 


The trial court instructed the jury generally in regard to mitigat- 
ing circumstances as follows: 


Our law identifies several possible mitigating circumstances. 


However, in considering issue number two, it would be your 
duty to consider as a mitigating circumstance any aspect of the 
defendant’s character and any of the circumstances of this mur- 
der that the defendant contends is a basis for sentence less than 
death, and any other circumstances arising from the evidence 
which you deem to have mitigating value. 


The defendant has the burden of persuading you that a given 
mitigating circumstance exists. The existence of any mitigating 
circumstance must be established by a preponderance of the evi- 
dence, that is the evidence taken as a whole must satisfy you not 
beyond a reasonable doubt, but simply satisfy you that any miti- 
gating circumstance exists. 


If the evidence satisfies any of you that a mitigating circum- 
stance exists, you would indicate that finding on the issues and 
recommendation form. A juror may find that any mitigating cir- 
cumstance exists by a preponderance of the evidence whether or 
not that circumstance was found to exist by all the jurors or by 
any other juror. In any event, you would move on to consider the 
other mitigating circumstances and continue in a like manner 
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until you have considered all of the mitigating circumstances 
listed on the form, and any others which you deem to have mit- 
igating value in your deliberation process. It is your duty to 
consider the following mitigating circumstances and any others 
which you find from the evidence. 


Following that instruction, the trial court instructed the jury specifi- 
cally regarding the two submitted statutory mitigating circumstances 
as follows: 


Number one, as indicated again on your—on your sheet, 
which is the first mitigating circumstance reads: Consider 
whether this murder was actually committed by another person 
or persons and the defendant was only an accomplice in the mur- 
der and his participation in the murder was relatively minor. The 
distinguishing feature of an accomplice is that he is not the per- 
son who actually committed the murder. 


You would find this mitigating circumstance if you find the 
victim was killed by another person and that the defendant was 
only an accomplice to the killing and that the defendant’s con- 
duct constituted relatively minor participation in the murder. If 
one or more of you finds by a preponderance of the evidence that 
the—that this circumstance exists, you would so indicate by hav- 
ing your foreperson write “yes” in the space provided after this 
mitigating circumstance on the issues and recommendation form. 
If none of you finds this circumstance to exist, you would so indi- 
cate by having your foreperson write “no” in that appropriate 
space. 


Number two mitigating circumstance, the second mitigating 
circumstance: Consider whether the capacity of the defendant to 
appreciate the criminality of his conduct or to conform his con- 
duct to the requirements of the law was impaired. . . . 


.. . Further, for this mitigating circumstance to exist, the 
defendant's capacity to appreciate does not need to have been 
totally obliterated. It is enough that it has—-was lessened or 
diminished. 


Finally, this mitigating circumstance would exist even if the 
defendant did appreciate the criminality of his conduct if his 
capacity to conform his conduct to the law was impaired, since a 
person may appreciate that his killing is wrong and still lack the 
capacity to refrain from doing it. 
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... You would find this mitigating circumstance if you find 
that the defendant had voluntarily consumed drugs or impairing 
substances and that this—before the killing of Rufus Watson, and 
that this impaired his capacity to appreciate the criminality of his 
conduct or to conform his conduct to the requirements of the 
law. 


The trial court then gave the jury the following instruction regarding 
the “catchall” mitigating circumstance: 


Number three on your form, the third mitigating circum- 
stance finally: You may consider any other circumstance or cir- 
cumstances arising from the evidence which you deem to have 
mitigating value. If one or more of you so find by a preponder- 
ance of the evidence, you would so indicate by having your 
foreperson write “yes” in the space provided after this mitigating 
circumstance on the issues and recommendations form. If none 
of you finds any such circumstances to exist, you would so indi- 
cate by having your foreperson write “no” in that space. 


The defendant specifically contends that the italicized portions 
of the second and fourth paragraphs of the trial court’s general 
instructions failed to make a meaningful or readily understandable 
distinction between statutory and nonstatutory mitigating circum- 
stances and do not clearly instruct the jury which circumstances the 
jury is free to deem with or without mitigating value. We disagree. 


The trial court instructed the jury in accordance with the pattern 
instructions. See N.C.P.I.—Crim. 150.10 (1992). In the first four para- 
graphs, the trial court’s instructions provided general information 
regarding mitigating circumstances. The trial court explained first 
that the law identifies several possible mitigating circumstances 
which the jury must consider, which the defendant contends are mit- 
igating, and second, that the jury could consider any other circum- 
stance arising from the evidence which 2t deemed to have mitigating | 
value. Next, the trial court instructed the jury as to the two statutory 
mitigating circumstances. As to these circumstances, the trial court 
made it clear that the circumstances were mitigating, specifically 
stating, “[i]Jt would be your duty to consider as a mitigating cir- 
cumstance ... the circumstances of this murder that the defendant 
contends [are] a basis for sentence less than death... .” (emphasis 
added), and that the jury’s only decision here was to determine from 
the evidence if the circumstances existed. The instructions on these 
two statutory mitigating circumstances did not give the jury the 
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option of finding no mitigating value. The only instance in which the 

jury was instructed that it could consider any other circumstance 
arising from the evidence which it deemed to have mitigating value 
was in regard to the “catchall” mitigating circumstance. This instruc- 
tion mirrored the language contained in N.C.G.S. § 15A-2000(f)(9), 
was clearly separate from the instructions given for the two statutory 
mitigating circumstances, and was proper in all respects. 
Accordingly, we hold that there was no possibility that the trial 
court’s instructions allowed the jury to determine for itself whether 
the statutory mitigating circumstances had mitigating value. This 
assignment of error is overruled. 


[15] In his next assignment of error, the defendant contends that the 
trial court erred in submitting for the jury’s consideration both the 
N.C.G.S. § 15A-2000(e)(2) aggravating circumstance that the defend- 
ant had previously been convicted of a capital felony and the N.C.G.S. 
§ 15A-2000(e)(3) aggravating circumstance that the defendant had 
previously been convicted of a felony involving the use or threat of 
violence. Specifically, defendant argues that the prior first-degree 
murder and the five other prior felonies all arose out of the same 
transaction, and therefore the same evidence was used to support 
both aggravating circumstances, in violation of this Court’s decision 
in State v. Goodman, 298 N.C. 1, 28-30, 257 S.E.2d 569, 586-88 (1979). 


To support the (e)(2) prior capital felony aggravating circum- 
stance, the evidence need show only that defendant was convicted of 
a crime for which he could have received the death penalty. See State 
v. Bunning, 338 N.C. 483, 493-94, 450 S.E.2d 462, 467 (1994). The 
(e)(3) prior violent felony aggravating circumstance requires proof 
that the defendant was convicted of either a felony in which the use 
or threat of violence to the person is an element of the crime or a 
felony which actually involved the use or threat of violence. State v. 
McDougall, 308 N.C. 1, 18, 301 S.E.2d 308, 319, cert. denied, 464 U.S. 
865, 78 L. Ed. 2d 175 (1983). | 


In support of the (e)(2) prior capital felony aggravating circum- 
stance, the State introduced documents proving the defendant had 
previously been convicted of first-degree murder in 1982. The State 
also presented testimony from a witness who stated that he was 
present at that trial and that the defendant was tried capitally. This 
evidence is sufficient to support the (e)(2) aggravating circumstance 
but does not support any other aggravating circumstance submitted 
for the jury’s consideration. 
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In support of the (e)(3) prior violent felony aggravating circum- 
stance, the State introduced documents proving the defendant had 
previously been convicted of first-degree burglary, robbery with a 
dangerous weapon, second-degree kidnapping, breaking and entering 
and felonious larceny. In order to prove that the larceny, breaking 
and entering and burglary convictions involved the use or threat of 
violence, the State presented testimony that the victims were 
assaulted by the defendant and forced at gunpoint to cooperate with 
their assailants. This evidence supports the (e)(3) aggravating cir- 
cumstance and is not sufficient to support any other aggravating 
circumstance submitted for the jury’s consideration. 


Thus, since the jury logically could not have used evidence of one 
aggravating circumstance to support the other, it is clear that the two 
aggravating circumstances did not rely on the same evidence. 
Accordingly, the trial court did not err in submitting both the (e)(2) 
and (e)(3) aggravating circumstances. This assignment of error is 
therefore overruled. 


[16] In his next assignment of error, the defendant contends that the 
trial court erred by admitting defendant’s previous felony indict- 
ments into evidence to support the (e)(2) prior capital felony and 
(e)(3) prior violent felony aggravating circumstances. Defendant con- 
tends that this was in violation of N.C.G.S. § 15A-1221(b), which pro- 
hibits the reading of indictments to the jury. N.C.G.S. § 15A-1221(b) 
provides: 


At no time during the selection of the jury or during trial may 
any person read the indictment to the prospective jurors or to 
the jury. 


N.C.G.S. § 15A-1221(b) (Supp. 1996). 


This Court has stated that the purpose of N.C.G.S. § 15A-1221(b) 
is to insure that the jurors do not receive a “distorted view of the case 
before them by an initial exposure to the case through the stilted 
language of indictments and other pleadings.” State v. Leggett, 305 
N.C. 213, 218, 287 S.E.2d 832, 836 (1982) (emphasis added). Based on 
this stated purpose, it appears clear that N.C.G.S. § 15A-1221(b) is 
applicable only: (1) during the jury selection and guiltinnocence 
phases of criminal trials, and (2) with respect to the indictment(s) 
that pertain to the case currently being tried. Once a case has 
reached the sentencing proceeding after the trial, fear that the jury’s 
initial exposure to the case will result in a distorted view is no 
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longer a concern. Accordingly, we hold that N.C.G.S. § 15A-1221(b) 
does not prohibit publication during the sentencing proceeding of 
indictments from cases not currently before the jury. We also note 
that this Court, while not facing the identical issue as presented in the 
case sub judice, found no error in a case in which a prior indictment 
was read to the jury for the purpose of proving the existence of a 
prior felony. See State v. Wooten, 344 N.C. 316, 337, 474 S.E.2d 360, 
372 (1996), cert. denied, —— U.S. —, 187 L. Ed. 2d 348 (1997). This | 
assignment of error is overruled. 


[1 7] In his next assignment of error, the defendant contends that 
the trial court erred by failing to intervene ex mero motu to correct 
four instances of grossly improper conduct by the prosecutor dur- 
ing closing arguments in the sentencing proceeding. We note for 
purposes of our review that the defendant failed to object with 
respect to any of these instances at any time during the State’s 
closing arguments. 


It is well established that control of counsel’s arguments is left 
largely to the discretion of the trial court. State v. Johnson, 298 N.C. 
355, 368, 259 S.E.2d 752, 761 (1979). When no objections are made at | 
trial, as in this case, the prosecutor’s argument is subject to limited 
appellate review for gross improprieties which make it plain that the 
trial court abused its discretion in failing to correct the prejudicial 
matters ex mero motu. See State v. Rouse, 339 N.C. 59, 91, 451 S.E.2d 
543, 560 (1994), cert. denied, —— U.S. —, 133 L. Ed. 2d 60 (1995); 
State v. Pinch, 306 N.C. 1, 17, 292 S.E.2d 203, 218, cert. denied, 459 
U.S. 1056, 74 L. Ed. 2d 622 (1982), overruled on other grounds by 
State v. Rouse, 339 N.C. 59, 451 S.E.2d 543, by State v. Robinson, 
336 N.C. 78, 443 S.E.2d 306 (1994), cert. denied, 513 U.S. 1089, 130 
L. Ed. 2d 650 (1995), and by State v. Benson, 323 N.C, 318, 372 S.E.2d 
517 (1988). In order to determine whether the prosecutor’s remarks 
were grossly improper, the remarks must be viewed in context and in 
light of the overall factual circumstances to which they referred. 
Pinch, 306 N.C. at 24, 292 S.E.2d at 221. 


Further, prosecutors are given wide latitude in the scope of their 
argument. State v. Syriani, 333 N.C. 350, 398, 428 S.E.2d 118, 144, 
cert. denied, 510 U.S. 948, 126 L. Ed. 2d 341 (1993). “Even so, counsel 
may not place before the jury incompetent and prejudicial matters by 
injecting his own knowledge, beliefs and personal opinions not sup- 
ported by the evidence.” Johnson, 298 N.C. at 368, 259 S.E.2d at 761. 
Counsel may, however, argue to the jury the law, the facts in evidence 


IN THE SUPREME COURT 37 


STATE v. FLOWERS 
[347 N.C. 1 (1997)] 


and all reasonable inferences drawn therefrom. Syriani, 333 N.C. at 
398, 428 S.E.2d at 144. . 


In light of these principles, the defendant first argues that the 
prosecutor trivialized differences in the culpability of the defendant 
and codefendants which denied him the individualized consideration 
required for the imposition of the death penalty. We disagree. 


When read in context, it is clear that the prosecutor’s remarks fell 
well within the wide latitude afforded prosecutors during closing 
arguments. The portion of the prosecutor’s argument of which 
defendant now complains, placed in context, is set forth in italics 
below: | 


Number five, this murder was especially heinous, atrocious 
or cruel. Rufus Watson was in prison. Closing argument, Mr. 
Locklear called him what, a homosexual pimp, a loanshark, a 
drug dealer, all sorts of things. But he was a human being. He did 
not deserve to die like that. 


.... Now here, this factor is about what happened to Rufus 
Watson and how he died, what he felt. This factor is not about 
what the defendant did or how many blows the defendant 
struck. 


This factor is about Rufus Watson. 31 stab wounds, a break in 
between to run for his life at some point. And the doctor told you 
he lived for a few minutes, he was conscious, he was there for 
feeling. I don’t want you to forget that he was a human being. I 
don’t want you to forget what he felt. You must seriously think of, 
consider, and maybe even live and feel what Rufus Watson went 
through for this aggravating circumstance, heinous, atrocious 
and cruel. 


This is the weapon that killed him, a homemade shank 
sharpened somewhere. 31 times. Ladies and gentlemen, could 
not have been fast, and it could not have been easy in any way: 
1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 18, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 80, 31. 


To participate in killing another human being in that manner, 
for him to die in that way, to feel each and every one of those 
blows and to live however few. minutes afterwards, it’s outra- 
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geous. It’s shocking. It’s evil. It’s vile. No mitigating circumstance 
offered to you can outweigh that. What could possibly outweigh 
how he died? 


... Consider if you will a remarkable similarity between the 
1981 murder and the 1989 murder. You’ve heard that in each of 
them, it involved other men, two other men in 1981, and then 
three other men in 1989. 


You listened to the pathologist describe to you the injuries 
to Thomas Greer. What comes to mind? Massive overkill. They 
didn’t need to do that to him. There were no defensive wounds 
that the doctor could identify for you. That means Thomas Greer 
didn’t have a chance to fight for his life. Mr. Carlton tells you he 

_ kept his .38 on a bed stand right there in the bedroom. There’s no 
evidence he had any opportunity to get to that. 


What does that mean? Just like ’89. Has to have been more 
than one person that held that man down. Has to have been more 
than one person that participated in that. But this trial is not 
about what anybody else did. 


This trial is about Wendell Flowers. This punishment phase is 
about what is appropriate for him, given what he has done. Anda 
jury back in ’82 found him guilty of first degree murder and armed 
robbery and burglary and kidnap and breaking and entering. They 
found him guilty of first degree murder. And what you are assess- 
ing here is what is the appropriate penalty for this man at this 
stage, given what he has done, and to factor it all in. 


The prosecutor’s argument did not attempt to trivialize the differ- 
ences in defendant’s and codefendants’ culpability. Rather, the 
prosecutor's argument explained to the jury that the focus of the 
“especially heinous, atrocious, or cruel” circumstance is on the vic- 
tim and not the defendant’s role in the murder or how many blows the 
defendant struck. This argument is in accord with prior holdings of 
this Court defining the (e)(9) circumstance in terms of harm to the 
victim. See State v. Kandies, 342 N.C. 419, 450, 467 S.E.2d 67, 84 
(N.C.G.S. § 15A-2000(e)(9) circumstance appropriate when the level 
of brutality involved exceeds that normally found in first-degree mur- 
ders or when the murder in question is conscienceless, pitiless or 
unnecessarily torturous to the victim), cert. denied, —— U.S. —, 136 
L. Ed. 2d 167 (1996). Accordingly, we find no impropriety in the pros- 
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ecutor’s argument in this regard and no error in the trial court’s deci- 
sion not to intervene to prevent this argument. 


[18] The defendant next contends that the prosecutor acted improp- 
erly by arguing that “any penalty other than death would be mean- 
ingless.” We disagree. 


In support of his argument that a life sentence would provide a 
meaningless punishment and would not deter defendant from killing 
again, the prosecutor reminded the jury that at the time of the mur- 
der in this case, the defendant was serving a life sentence for a pre- 
viously committed capital murder. The prosecutor emphasized that 
another life sentence would not protect the other inmates and guards 
who were forced to be around the defendant in prison. Finally, noting 
that the jury had heard testimony about one inmate who had escaped 
from the facility where defendant was serving his first sentence, the 
prosecutor argued that a life sentence did not guarantee the defend- 
ant would never get out of prison. 


The prosecutor’s argument was grounded in the evidence 
and properly emphasized the appropriateness of the death penalty 
in light of the specific facts in this case. This is a proper specific- 
deterrence argument. See Payne, 337 N.C. 505, 448 S.E.2d 93. 
Accordingly, we find no error in the trial court’s failure to intervene 
ex mero motu. 


[19] The defendant next contends that the prosecutor improperly 
urged the jury to consider the defendant’s 1982 armed robbery con- 
viction to support the N.C.G.S. § 15A-2000(e)(3) aggravating circum- 
stance that the defendant had previously been convicted of a prior 
violent felony. The defendant asserts that this conviction was not 
properly submitted. However, the portion of the argument which the 
defendant cites does not ask the jury to consider the armed robbery 
in connection with the N.C.G.S. § 15A-2000(e)(8) aggravating circum- 
stance. Rather, the prosecutor asks the jury to consider the defend- 
ant’s previous crimes while evaluating the appropriateness of the 
death penalty during the weighing process. 


The prosecutor argued as follows: 


This trial is about Wendell Flowers. This punishment phase is 
about what is appropriate for him, given what he has done. And 
a jury back in ’82 found him guilty of first degree murder and 
armed robbery and burglary and kidnap and breaking and enter- 
ing. They found him guilty of first degree murder. And what you 
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are assessing here is what is the appropriate penalty for this man 
at this stage, given what he has done, and to factor it all in. 


The armed robbery verdict supported the prior first-degree 
murder conviction which was submitted in this case as an aggravat- 
ing circumstance pursuant to N.C.G.S. § 15A-2000(e)(2). Although the 
judgment was arrested on the armed robbery verdict, the verdict 
_ itself remained intact. This Court has recognized that an arrest of 
judgment does not void the underlying verdict. See State v. Pakulskz, 
326 N.C. 434, 439, 390 S.E.2d 129, 132 (1990). Therefore, it was proper 
for the jury to consider the armed robbery verdict during the weigh- 
ing of aggravating and mitigating circumstances. Accordingly, we find 
no error with respect to this argument. x 


[20] Finally, the defendant contends that the prosecutor improperly 
argued that psychological torture should be considered in support of 
the N.C.G.S. § 15A-2000(e)(9) aggravating circumstance, that the 
- murder was “especially heinous, atrocious, or cruel.” After thor- 
oughly reviewing the record, we find that the prosecutor’s argument 
falls well within the wide latitude accorded prosecutors in the scope 
of their argument and was not so grossly improper as to require the 
trial court’s intervention. For the foregoing reasons, this assignment 
of error is overruled. 


[21] In his next assignment of error, the defendant contends that the 
trial court committed constitutional error in instructing the jury on 
the N.C.G.S. § 15A-2000(e)(9) aggravating circumstance, that the 
murder was “especially heinous, atrocious, or cruel.” Specifically, 
defendant argues that the instruction was unconstitutionally vague 
and overbroad. We disagree. The trial court’s instruction was identi- 
cal to the pattern instructions contained in N.C.P.I.—Crim. 150.10. 
This Court has consistently upheld the constitutionality of this 
instruction. See State v. Lee, 335 N.C. 244, 439 S.E.2d 547, cert. 
denied, 513 U.S. 891, 1380 L. Ed. 2d 162 (1994); Syriani, 333 N.C. 350, 
428 S.E.2d 118. We find no compelling reason to depart from our prior 
holdings on this issue. This assignment of error is overruled. 


[22] In his next assignment of error, the defendant contends that the 
trial court erred by imposing a sentence in excess of the presumptive 
sentence for conspiracy to commit murder without making findings 
in aggravation as required by N.C.G.S. § 15A-1340.4(a). We agree. 


N.C.G.S. § 15A-1340.4(a) was repealed effective 1 October 1994 
for crimes occurring on or after that date. Because the conspiracy 
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in the instant case occurred prior to 1 October 1994, this stat- 
ute applied to defendant’s sentencing. Pursuant to N.C.G.S. 
§ 15A-1340.4(a), the sentencing judge must find and weigh aggravat- 
ing and mitigating factors before imposing a Sentence greater than 
the presumptive sentence set by the statute. The presumptive sen- 
tence for the crime of conspiracy to commit murder was three years. 
Accordingly, the trial court erred by imposing a sentence of ten years 
without first making findings in aggravation. Therefore, we remand 
this case to the trial court for a new sentencing hearing on the con- 
spiracy conviction. 


_ [23] Defendant next assigns error to the trial court’s excusal for 
_ cause of eight prospective jurors. 


In Witherspoon v. Illinois, 391 U.S. 510, 20 L. Ed. 2d 776 (1968), 
the Supreme Court held that a prospective juror may not be excused 
for cause simply because he “voiced general objections to the death 
penalty or expressed conscientious or religious scruples against its 
infliction.” Jd. at 522, 20 L. Ed. 2d at 785. However, a prospective 
juror may be excused for cause if his views on capital punishment 
would “prevent or substantially impair the performance of his duties 
as a juror in accordance with his instructions and his oath.” 
Wainwright v. Witt, 469 U.S. 412, 424, 83 L. Ed. 2d 841, 851-52 (1985). 
Further, prospective jurors may be properly excused if they are 
unable to “ ‘state clearly that they are willing to temporarily set aside 
their own beliefs in deference to the rule of law.’” State v. Brogden, 
334 N.C. 39, 43, 480 S.E.2d 905, 907-08 (1993) (quoting Lockhart v. 
McCree, 476 U.S. 162, 176, 90 L. Ed. 2d 137, 149-50 (1986)). Finally, 
this Court has recognized “that a prospective juror’s bias may not 
always be ‘provable with unmistakable clarity.’ ” Brogden, 334 N.C. at 
43, 430 S.E.2d at 908 (quoting State v. Davis, 325 N.C. 607, 624, 386 
S.E.2d 418, 426 (1989), cert. denied, 496 U.S. 905, 110 L. Ed. 2d 268 
(1990)). In such instances, “ ‘reviewing courts must defer to the trial 
court’s judgment concerning whether the prospective juror would be 
able to follow the law impartially.’ ” /d. (quoting Davis, 325 N.C. at 
624, 386 S.E.2d at 426). . 


In the case sub judice, the defendant specifically argues that the 
trial court improperly used leading questions to stake the jurors out 
to the position from which they were disqualified. We disagree. The 
transcript indicates that in each instance, the trial court questioned 
prospective jurors only after each of them had been challenged for 
cause and their answers to the prosecutor’s questions showed that 
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they would have difficulty following the law. In all instances, the trial 
court’s conduct was proper. 


The colloquy between the trial court and prospective juror 
Hensley illustrates the pattern of questioning used by the trial court 
as to each of the eight prospective jurors defendant claims were 
improperly excused for cause. 


When questioned by the prosecutor concerning her beliefs 
regarding the death penalty, prospective juror Hensley stated, “I have 
thought about it, yes. I hesitate to give a yes or no answer, but I'd 
have to say no, I don’t believe in it, if it comes to a yes or no answer. 
I have mixed feelings.” Prospective juror Hensley further stated that 
she did not think she could participate in a capital trial. After the 
prosecutor moved that she be excused for cause, the trial court prop- 
erly continued questioning prospective juror Hensley as follows: 


THE Court: This belief that you have in regards to the capital 
punishment issue and as potential possible aspect of this case, 
Ms. Hensley, is that a religious belief, moral belief, combination 
or— 


Ms. HENSLEY: I’d say a combination. 


THE Court: Is that something that you have held for some 
period of time? 


Ms. HENSLEY: Yes. I—I really believe that God is the one that 
should decide matters like that as far as everybody being human. 
We make mistakes. And as far as the decision to—to end some- 
one’s life, I just don’t mean—I don’t believe in it as a human being. 
And I wouldn’t want to have to decide that. 


THE Court: All right, ma’am. And again, we appreciate your 
candor and would expect you to be as candid, because that is 
very important. You understand that the State is entitled to 
have prospective jurors that will not only consider, but if the 
jury determines from the law and the evidence that it is appro- 
priate to consider it, but would recommend the death penalty 
as the penalty in a case to which the jury determined it to be 
appropriate. 


Are you Saying that since that is the law and the requirement 

of the sworn—the requirement of the jurors, and each juror, that 

you would not be able to follow those instructions because of 
your strong beliefs in opposition to the death penalty? 
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Ms. HENSLEY: Yes. Yes. 


THE Court: All right, ma’am. So you feel like that—that your 
personal views in regards to capital punishment, then, and the 
death penalty, would prevent or substantially impair your being 
able to follow out the duties that the Court will tell you that each 
juror would be required to do? 


Ms. HENSLEY: Yes. 
THE Court: All right, I'll allow your motion for cause. 


The trial court scrupulously followed the law and acted well 
within its discretion in conducting the jury voir dire. Prospective 
juror Hensley’s responses to both the prosecutor and the trial court 
indicated with unmistakable clarity that her bias against the death 
penalty would substantially impair her ability to perform her duties 
as a juror. Therefore, we conclude that the trial court did not err in 
excusing prospective juror Hensley for cause. 


Similarly, after a thorough review of the exchanges among the 
prosecutor, counsel for the defendant, the trial court and each of the 
remaining seven prospective jurors whom the defendant claims were 
improperly excused for cause, we cannot say that the trial court 
abused its discretion in determining that the views of these prospec- 
tive jurors would prevent or substantially impair them from perform- 
ing their duties as jurors. Deferring to the trial court’s judgment, we 
find no error in the excusal, for cause, of prospective jurors Clinding, 
Blue, Wells, Freeman, Tucker, Kluttz and Wilson. This assignment of 
error is overruled. 


ADDITIONAL ISSUES 


Defendant raises twenty-five additional issues which he con- 
cedes have been decided against him by this Court. He raises these 
issues for the purpose of permitting this Court to reexamine its prior 
holdings and also for the purpose of preserving them for possible fur- 
ther judicial review of this case. Counsel makes no argument in sup- 
port of these assignments of error and fails to cite any authority in 
support of these issues. Therefore, under the North Carolina Rules of 
Appellate Procedure, these assignments of error are deemed aban- 
doned. N.C. R. App. P. 28(b)(5). Moreover, we have carefully con- 
sidered each of these additional assignments of error and find no 
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compelling reason to depart from our prior holdings. We therefore 
overrule defendant’s additional assignments of error. 


PROPORTIONALITY REVIEW 


[24] Having found no error in either the guilt/innocence phase of 
defendant’s trial or the capital sentencing proceeding, we are 
required by statute to review the record and determine (1) whether 
the evidence supports the aggravating circumstances found by the 
jury; (2) whether passion, prejudice or “any other arbitrary factor” 
influenced the imposition of the death sentence; and (8) whether the 
sentence “is excessive or disproportionate to the penalty imposed in 
similar cases, considering both the crime and the defendant.” 
N.C.G.8. § 15A-2000(d)(2) (1988) (amended 1994). We have thor- 
oughly reviewed the record, transcript and briefs in the present 
case. We conclude that the record fully supports the aggravating cir- 
cumstances found by the jury. Further, we find no indication that the 
sentence of death in this case was imposed under the influence of 
passion, prejudice or any other arbitrary factor. We therefore turn to 
our final statutory duty of proportionality review. 


One purpose of proportionality review “is to eliminate the possi- 
bility that a person will be sentenced to die by the action of an aber- 
rant jury.” State v. Holden, 321 N.C. 125, 164-65, 362 S.E.2d 513, 537 
(1987), cert. denied, 486 U.S. 1061, 100 L. Ed. 2d 935 (1988). Another 
is to guard “against the capricious or random imposition of the death 
penalty.” State v. Barfield, 298 N.C. 306, 354, 259 S.E.2d 510, 544 
(1979), cert. denied, 448 U.S. 907, 65 L. Ed. 2d 1187 (1980). We de- 
fined the pool of cases for proportionality review in State v. 
Williams, 308 N.C. 47, 79-80, 301 S.E.2d 335, 355, cert. denied, 
464 U.S. 865, 78 L. Ed. 2d 177 (1983), and State v. Bacon, 337 N.C. 66, 
106-07, 446 S.E.2d 542, 563-64 (1994), cert. denied, 513 U.S. 1159, 130 
L. Ed. 2d 1083 (1995), and we compare the instant case to others in 
the pool that “are roughly similar with regard to the crime and the 
defendant.” State v. Lawson, 310 N.C. 632, 648, 314 S.E.2d 493, 503 
(1984), cert. denied, 471 U.S. 1120, 86 L. Ed. 2d 267 (1985). Whether 
the death penalty is disproportionate “ultimately rest[s] upon the 
‘experienced judgments’ of the members of this Court.” State v. 
Green, 336 N.C. 142, 198, 443 S.E.2d 14, 47, cert. denied, 518 U.S. 
1046, 130 L. Ed. 2d 547 (1994). 


In the case sub judice, the jury found the defendant guilty of 
first-degree murder on the basis of malice, premeditation and delib- 
eration and on the basis of felony murder. At sentencing, the trial 
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court submitted five aggravating circumstances, each of which the 
jury found: that the murder was committed while the defendant was 
lawfully incarcerated, N.C.G.S. § 15A-2000(e)(1); that the defendant 
had been previously convicted of another capital felony, N.C.G.S. 
§ 15A-2000(e)(2); that the defendant had been previously convicted 
of a felony involving the use or threat of violence to the person, 
N.C.G.S. § 15A-2000(e)(3); that the murder was committed while the 
defendant was engaged in the commission of a robbery with a dan- 
gerous weapon, N.C.G.S. § 15A-2000(e)(5); and that the murder was | 
especially heinous, atrocious, or cruel, N.C.G.S. § 15A-2000(e)(9). 
The jury specifically declined to find the two statutory mitigating cir- 
cumstances submitted for its consideration or the statutory 
“catchall” mitigating circumstance. No nonstatutory mitigating cir- 
cumstances were submitted to the jury. 


This case has several distinguishing characteristics. The defend- 
ant was lawfully incarcerated at the time of the murder because of a 
prior capital conviction; the jury convicted the defendant under the 
theory of premeditation and deliberation; the victim’s brutal beating 
and stabbing was found by the jury to be especially heinous, atro- 
cious, or cruel; the victim suffered great physical and psycholog- 
ical pain before death; and finally, the jury found the existence of 
more than one aggravating circumstance. “It is also relevant that 
no juror found the existence of any mitigating circumstances.” 
State v. Barrett, 343 N.C. 164, 186, 469 S.E.2d 888, 901, cert. denied, 
— U.S. —-, 186 L. Ed. 2d 259 (1996). These characteristics distin- 
guish this case from those in which we have held the death penalty 
disproportionate. 


In our proportionality review, it is proper to compare the present 
case to those cases in which this Court has concluded that the death 
penalty was disproportionate. State v. McCollum, 334 N.C. 208, 240, 
433 S.E.2d 144, 162 (1993), cert. denied, 512 U.S. 1254, 129 L. Ed. 2d 
895 (1994). Of the cases in which this Court has found the death 
penalty disproportionate, none involved a defendant who was 
lawfully incarcerated at the time of the murder. In fact, none involved 
a defendant with any prior convictions for violent felonies. In the 
present case, the defendant was lawfully incarcerated at the time of 
the murder and had numerous prior felony convictions, including a 
capital felony. Moreover, only two of the cases in which this Court 
has found the death penalty disproportionate involved the “especially | 
heinous, atrocious, or cruel” aggravating circumstance. State v. 
Stokes, 319 N.C. 1, 352 S.E.2d 653 (1987); State v. Bondurant, 309 
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N.C. 674, 309 S.E.2d 170 (1983). Neither Stokes nor Bondurant is 
similar to this case. 


In Stokes, the defendant and a group of coconspirators robbed 
the victim’s place of business. No evidence showed who the “ring- 
leader” of the group was, or that defendant Stokes deserved a sen- 
tence of death any more than another party to the crime who received 
only a life sentence. In the present case, the defendant, while not 
solely responsible for the victim’s death, played a significant role in 
the killing. Defendant Stokes was only seventeen years old at the 
time of the crime. In this case, the defendant was thirty-five years old 
at the time of the crime and was already incarcerated for a previous 
murder. Finally, in Stokes, the defendant was convicted under a 
theory of felony murder, and there was virtually no evidence of pre- 
meditation and deliberation. In the present case, the defendant was 
convicted upon a theory of premeditation and deliberation. “The find- 
ing of premeditation and deliberation indicates a more cold-blooded 
and calculated crime.” State v. Artis, 325 N.C. 278, 341, 384 S.E.2d 
470, 506 (1989), sentence vacated on other grounds, 494 U.S. 1023, 
108 L. Ed. 2d 604 (1990). 


In Bondurant, the victim was shot while riding with the de- 
fendant in a car. Bondurant is distinguishable because the defendant 
had no prior violent felony convictions, immediately exhibited 
remorse and concern for the victim’s life by directing the driver to go 
to the hospital, went into the hospital to secure medical help for the 
victim, voluntarily spoke with police officers and admitted to shoot- 
ing the victim. In the present case, by contrast, defendant did not 
seek aid for his victim, participated in the attempt to cover up the 
crime, showed no remorse toward the victim and had numerous prior 
felony convictions. 7 


As noted above, one distinguishing characteristic of this case is 
that five aggravating circumstances were found by the jury. Of the 
seven cases in which this Court has found a sentence of death dis- 
proportionate, including Stokes and Bondurant, in only two, 
Bondurant and State v. Young, 312 N.C. 669, 325 S.E.2d 181 (1985), 
did the jury find the existence of multiple aggravating circumstances. 
Bondurant is distinguishable as shown above. In Young, this Court 
focused on the failure of the jury to find the existence of the “espe- 
cially heinous, atrocious, or cruel” aggravating circumstance. The 
present case is distinguishable from Young in that one of the five 
aggravating circumstances found by the jury was that the murder was 
especially heinous, atrocious, or cruel. 
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For the foregoing reasons, we conclude that each case where this 
Court has found a sentence of death disproportionate is distinguish- 
able from the case sub judice. 


It is also proper for this Court to “compare this case with the 
cases in which we have found the death penalty to be proportionate.” 
McCollum, 334 N.C. at 244, 433 $.E.2d at 164. Aithough this Court 
reviews all of the cases in the pool when engaging in our duty of pro- 
portionality review, we have repeatedly stated that “we will not 
undertake to discuss or cite all of those cases each time we carry out 
that duty.” Jd. It suffices to say here that we conclude the present 
case is more similar to certain cases in which we have found the sen- 
tence of death proportionate than to those in which we have found 
the sentence of death disproportionate or those in which juries have 
consistently returned recommendations of life imprisonment. 


Finally, we noted in State v. Daniels, 337 N.C. 248, 446 S.E.2d 298 
(1994), cert. denied, 513 U.S. 1135, 180 L. Ed. 2d 895 (1995), that sim- 
ilarity of cases is not the last word on the subject of proportionality. 
Id. at 287, 446 S.E.2d at 325. Similarity “merely serves as an initial 
point of inquiry.” Id.; see also Green, 336 N.C. at 198, 443 S.E.2d at 
46-47. The issue of whether the death penalty is proportionate in a 
particular case ultimately rests “on the experienced judgment of the 
members of this Court, not simply on a mere numerical comparison 
of aggravators, mitigators, and other circumstances.” Daniels, 337 
N.C. at 287, 446 S.E.2d at 325. 


Based on the nature of this crime, and particularly the distin- 
guishing features noted above, we cannot conclude as a matter of law 
that the sentence of death was excessive or disproportionate. We 
hold that the defendant received a fair trial on the charge of first- 
degree murder and a fair capital sentencing proceeding, free of prej- 
udicial error. We hold that the trial court erred in sentencing the 
defendant on the charge of conspiracy to commit murder, and we 
remand to the Superior Court, Rowan County, for a new sentencing 
hearing on the conspiracy conviction. 


NO. 89CRS9093, FIRST-DEGREE MURDER: GUILT/INNOCENCE 
PHASE—NO ERROR; SENTENCING PHASE—NO ERROR. 


NO. 89CRS9096, CONSPIRACY TO COMMIT MURDER: 
REMANDED FOR NEW SENTENCING HEARING. 
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STATE OF NORTH CAROLINA v. THOMAS MARK ADAMS 


No. 3A89-2 
(Filed 5 September 1997) 


Criminal Law § 1359 (NCI4th Rev.)— capital resentenc- 
ing—stipulation from prior sentencing—disregarded—no 
error , | 

A defendant was not deprived of due process in a capital 
resentencing where the State was allowed to disregard a stipula- 
tion from defendant’s first sentencing proceeding that there was 
insufficient evidence to prove that defendant had an intent to 
rape the victim when he entered the building or that he actually 
raped her. The genuine belief of the previous prosecutor that 
there was a lack of evidence to support an aggravating circum- 
stance cannot bind the State at a resentencing proceeding where 
the prosecutor at the resentencing has evidence to support the 
aggravating circumstance. 


Am Jur 2d, Criminal Law §§ 598, 599. 


. Criminal Law § 1335 (NCI4th Rev.)— capital resen- 


tencing—stipulation at prior sentencing—waiver of 
cross-examination—stipulation disregarded—pathologist 
now deceased—no violation of right to confront 
witnesses 

The trial court did not deprive defendant of his right to con- 
front witnesses against him in a capital resentencing by allowing 
the State to disregard a stipulation from the first sentencing pro- 
ceeding that there was insufficient evidence to prove that defend- 
ant had an intent to rape the victim where defendant contended 
that the doctor who performed the autopsy on the victim was 
deceased at the time of the resentencing and could not be cross- 
examined. The results of the autopsy were admitted through the 
testimony of another doctor, whom defendant was able to fully 
cross-examine and from whom defendant elicited favorable opin- 
ions. Additionally, certain evidence in the stipulation was not 
accurate and there was some disagreement concerning when loss 
of consciousness would have occurred. 


Am Jur 2d, Criminal Law §§ 598, 599. 
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Admissibility in rape case, under Rule 412 of Federal 
Rules of Evidence, of evidence of victim’s past sexual 
behavior. 65 ALR Fed. 519. 


. Criminal Law § 1359 (NCI4th Rev.)— capital resentenc- 
ing—aggravating circumstances—not submitted at first 
proceeding—submitted at second—no double jeopardy 
violation 


A defendant's right not to be subjected to double jeopardy in 
a capital resentencing proceeding did not preclude submission of 
aggravating circumstances not submitted or supported at the 
first capital sentencing proceeding. Although defendant contends 
that the State failed to introduce sufficient evidence on these 
points during the previous trial and was barred from putting 
defendant in jeopardy on these issues in the second proceeding 
and should also have been barred from introducing otherwise 
inadmissible evidence supporting these circumstances, jeopardy 
attaches in a capital sentencing proceeding for double jeopardy 
purposes only after there has been a finding that no aggravating 
circumstance is present. Because three aggravating circum- 
stances were submitted and found in the prior proceeding in this 
case, and because the aggravating circumstances submitted were 
supported by the evidence, defendant’s double jeopardy and due 
process rights were not violated. 


Am Jur 2d, Criminal Law §§ 598, 599. 


. Constitutional Law § 230 (NCIl4th)— capital resentenc- 
ing—relitigation of mitigating circumstances—not pre- 
cluded by double jeopardy 


The trial court did not violate a defendant’s rights under the 
Double Jeopardy Clause and the constitutional doctrine of col- 
lateral estoppel in a capital resentencing proceeding by refusing 
to instruct the jury that the mitigating circumstances found by 
the jury at the first proceeding were established as a matter of 
law. Under the analysis of the United States Supreme Court, the 
capital sentencing hearing is not a set of mini-trials on the exist- 
ence of each aggravating circumstance; the finding of any partic- 
ular aggravating circumstance does not of itself require the death 
penalty and the failure to find any particular aggravating circum- 
stance does not preclude the death penalty; the rejection of an 
aggravating circumstance is not an acquittal of that circumstance 
for double jeopardy purposes; and the use of that circumstance 
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in a second proceeding is not prohibited. It follows that the 
Double Jeopardy Clause does not apply to preclude relitigation of 
the existence of mitigating circumstances. 


Am Jur 2d, Criminal Law §§ 309 et seq. 


. Criminal Law § 1340 (NCI4th Rev.)— capital resentenc- 


ing—evidence of remorse excluded—no evidence of sub- 
ject of remorse 


There was no plain error in a capital resentencing where the 
trial court excluded evidence of defendant’s remorse. Although 
defendant contends that the trial court apparently believed that 
this evidence was hearsay and thus inadmissible, relevant miti- 
gating evidence cannot be excluded at a sentencing hearing 
based upon evidentiary rules. However, the evidence must be rel- 
evant to defendant’s character or record and the circumstances 
of the offense and this defendant failed to except to the ruling or 
to preserve what the witness’s testimony would have been. There 
is no way to know what defendant said he was “sorry about” 
when his family saw him at the jail. 


Am Jur 2d, Criminal Law §§ 598, 599. 


. Criminal Law § 564 (NCI4th Rev. )— capital resentencing— 


statement by witness—defendant seen on death row—no 
mistrial} 


The trial court did not err in a capital resentencing by 
not granting a mistrial where a defense witness stated on cross- 
examination that she had seen defendant on death row. This 
case is more similar to State v. Spruill, 338 N.C. 612, than to 
State v. Britt, 288 N.C. 699. The witness made only one mention 
of death row, the record indicates that it was inadvertent, and 
several witnesses testified concerning defendant’s behavior in 
prison, so that it was clear to the jury that defendant had been in 
prison and the jury could have inferred that defendant had previ- 
ously been sentenced to death. Most importantly, the remark 
came from a defense witness and it was impossible for the pros- 
ecutor to foresee that her question would elicit this response. It 
does not appear that the prosecutor had any improper motive 
in asking this question or that it was an intentional attempt to 
elicit the fact that defendant had been on death row; in fact, 
the prosecutor had not had any contact with the witness prior 
to trial. The remark concerning seeing defendant on death row 
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did not result in substantial and irreparable prejudice to defend- 
ant’s case. 


Am Jur 2d, Criminal Law §§ 580-586. 


. Criminal Law § 560 (NCI4th Rev. )— capital resentencing— 
juror’s question—defense attorney’s integrity—no mistrial 


The trial court did not err in a capital resentencing by deny- 
ing defendant’s motion for a mistrial following jurors’ questions 
concerning defense counsel’s integrity. During defense counsel's 
cross-examination of a detective, rolling papers fell out of the 
pocket of the pants defendant had been wearing at the time of the 
offense as defense counsel examined the pants. A juror informed 
the trial court during a recess that he had questions about how 
the rolling papers fell out of the pants, suggesting that defense 
counsel might have planted them there. The prosecutor was 
eventually able to establish that references to the rolling papers 
were included in the lab notes made by an SBI agent during his 
examination of the pants and, after the jury had returned, stated 
that neither she nor defense counsel had searched the pocket, 
that an SBI agent had informed them that lab notes contained ref- 
erences to the rolling papers, and that it was clear that the papers 
had been in the pants pocket at the time they were seized and for 
at least seven and one half years. The trial court informed the 
jurors that he had known defense counsel for at least fifteen 
years and that none of the attorneys in the case would manipu- 
late or alter or plant evidence, the judge asked the jurors whether 
any of them felt they could not be fair to the State or the defense 
and each indicated that he or she could be fair, and defense coun- 
sel was allowed to inform the jury that the attorney who had 
picked up the pants had not been involved with the case until 
about one year previously. 


Am Jur 2d, Criminal Law §§ 580-586. 


. Criminal Law § 690 (NCI4th Rev. )— capital resentencing— 
mitigating circumstances—peremptory instructions—no 
error 


There was no plain error in a capital resentencing proceeding 
in the trial court’s peremptory instructions on mitigating circum- 
stances where defendant contended that the peremptory instruc- 
tion given by the judge failed to make clear the uncontroverted 
nature of the evidence, but the court’s instruction properly 
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allowed the jury to determine the credibility of the evidence pre- 
sented and also conformed with the North Carolina Pattern Jury 
Instructions. : 


Am Jur 2d, Criminal Law §§ 628. 


. Criminal Law § 690 (NCI4th Rev. )— capital resentencing— 


mitigating circumstances—remorse— peremptory instruc- 
tion refused—no error 


The trial court did not err in a capital resentencing proceed- 
ing by not giving a peremptory instruction on defendant's 
remorse where the testimony tended to show that defendant was 
remorseful for having hurt his family and for the effect his con- 
duct was going to have on his own life and did not clearly demon- 
strate that defendant was sorry he took the victim’s life. 


Am Jur 2d, Criminal Law §§ 628. 


Criminal Law § 690 (NCI4th Rev. )— capital resentencing— 
mitigating circumstances—good relationship with family— 
peremptory instruction refused—no error 


The trial court did not err in a capital resentencing proceed- 
ing by not giving a peremptory instruction that defendant gener- 
ally maintained a good and loving relationship with his parents 
and other family members. The trial court noted that there was 
some question as to whether it was defendant or his family who 
had maintained the relationship; both of defendant’s parents tes- 
tified concerning defendant’s quitting school and the pain and 
expense defendant’s criminal activities had caused the family; 
and defendant’s mother testified that there was a lot defendant 
had done which they would never understand. The evidence was 
controverted and defendant was not entitled to the requested 
peremptory instruction. 


Am Jur 2d, Criminal Law §§ 628. 


Criminal Law § 690 (NCI4th Rev. )— capital resentencing— 
mitigating circumstances—level of maturity—evidence 
controverted—peremptory instruction refused 


The trial court did not err in a capital resentencing by not 
peremptorily instructing the jury that defendant had a level of 
maturity that would reduce his culpability where the evidence 
showed that he had earned his GED by the time he was seventeen 
and had a stable, loving home and family, but also that he had 
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planned the crime for at least a couple of days and had a prior 
criminal record. The evidence concerning defendant’s maturity 
level was not uncontroverted. 


Am Jur 2d, Criminal Law §§ 628. 


Criminal Law § 1335 (NCI4th Rev.)— capital resentenc- 
ing—evidence that victim would have lived with treat- 
ment—admissible 


There was no plain error in a capital resentencing where the 
trial court admitted medical testimony that the victim may have 
survived if treated. The Rules of Evidence do not apply in sen- 
tencing hearings; any evidence the court deems relevant to sen- 
tence may be introduced. Here, although defendant argues that 
he had no reason to realize that medical attention could have 
saved the victim and that the testimony had no relevance, defend- 
ant stated to law enforcement officers that he continued to stab 
the victim because she wouldn’t die and that she slowly bled to 
death, so that the medical testimony served to corroborate 
defendant's statements, and whether death is immediate or 
delayed is relevant to whether the crime was especially heinous, 
atrocious, or cruel. N.C.G.S. § 15A-2000(a)(8). 


Am Jur 2d, Criminal Law §§ 580-586. 


Criminal Law § 1335 (NCI4th Rev.)— capital resentenc- 
ing—evidence of infraction of prison rules—relevant 


The trial court did not abuse its discretion in a capital resen- 
tencing by admitting evidence concerning the punishment 
defendant received for an infraction of prison. rules where 
defendant argued that the evidence may have left the jury with 
the impression that defendant was not subject to any real control 
in prison because the punishment may have been viewed as too 
light, but defense counsel had presented evidence that defendant 
has and will likely perform well in a structured environment. The 
testimony was relevant to prove that defendant had not per- 
formed well and was not likely to perform well. 


Am Jur 2d, Criminal Law §§ 598, 599. 
Jury § 222 (NCI4th)— capital resentencing—jurors 


excused—opposition to death penalty 


The trial court did not err in a capital resentencing by strik- 
ing two jurors because they would be unable to consider a sen- 
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tence of death where one juror stated that he would not be able 
to stand in open court and state that he had so voted and the 
entire transcript of his responses to the court, the prosecutor, 
and defense counsel provides clear support for the decision to 
grant the prosecutor’s motion to strike him from the jury for 
cause. The second juror plainly indicated that she did not believe 
she could impose a death sentence and that her personal beliefs 
would substantially impair her ability to fairly and impartially 
apply the law. A prospective juror’s bias against the death penalty 
need not be proven with unmistakable clarity; instead, the record 
need only contain sufficient evidence to provide the court with 
the definite impression that a prospective juror would be unable 
to faithfully and impartially apply the law and the trial court’s 
decision as to the juror’s ability to follow the law is entitled to 
deference. 


Am Jur 2d, Jury § 279. 


Criminal Law § 1402 (NCI4th Rev. )— death sentence—not 
disproportionate 


A sentence of death was not disproportionate where the 
evidence supported each aggravating circumstance found; the 
sentence of death was not imposed under the influence of pas- 
sion, prejudice, or any other arbitrary factor; and this case is dis- 
tinguishable from each of the seven cases in which the sentence 
of death was found disproportionate. This defendant was con- 
victed on the theory of premeditation and deliberation and felony 
murder whereas in three of the seven disproportionate cases the 
defendant either pled guilty or was convicted solely of felony 
murder; a finding of premeditation indicates a more cold-blooded 
and calculated crime; multiple aggravating circumstances were 
found in only two of the disproportionate cases (a previous state- 
ment that multiple aggravating circumstances were found in only 
one disproportionate case was incorrect); this case is distin- 
guishable from both of those cases in that the jury in one did 
not find the especially heinous, atrocious, or cruel aggravating 
circumstance, while that circumstance was found here, and the 
defendant in the other disproportionate case immediately ex- 
hibited remorse and concern for the victim’s life, going into the 
hospital to secure medical help and voluntarily speaking to po- 
lice and admitting shooting the victim, unlike this defendant. 
Finally, while juries have imposed sentences of life imprisonment 
in several robbery-murder cases which are similar to the present 
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case, many of those involved robbery-murders at convenience 
stores or the defendant’s impaired ability to appreciate the crim- 
inality of his conduct. The victim here was murdered in the 
sanctity of her own home and there was no evidence of any 
impairment of defendant’s ability to appreciate the criminality of 
his conduct. i | 


Am Jur 2d, Criminal Law § 628. 


Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from a judg- 
ment imposing a sentence of death entered by DeRamus, J., on 1 
September 1995 in Superior Court, Iredell County, upon a jury verdict 
of guilty of first-degree murder. Heard in the Supreme Court 15 May 
1997. 


Michael F. Easley, Attorney General, by Thomas J. Ziko and 
Ellen Scouten, Special Deputy Attorneys General, for the State. 


Rudolf & Maher, PA., by Thomas K. Maher, for defendant- 
appellant. 


ORR, Justice. 


On 14 March 1988, defendant was indicted for first-degree bur- 
glary, robbery with a dangerous weapon, and first-degree murder. 
Defendant pled guilty to the burglary and robbery charges against 
him. At trial, the jury found defendant guilty of first-degree murder 
based on the theory of premeditation and deliberation and the felony 
murder theory and recommended a sentence of death. Defendant 
was subsequently sentenced to consecutive forty-year sentences for 
the burglary and robbery convictions and to death for the first-degree 
murder conviction. On appeal, this Court found no error in the con- 
victions. However, the Court ordered a new sentencing proceeding 
on the first-degree murder conviction based on the United States 
Supreme Court’s decision in McKoy v. North Carolina, 494 U.S. 433, 
108 L. Ed. 2d 369 (1990). State v. Adams, 335 N.C. 401, 439 S.E.2d 760 
(1994). At the new capital sentencing proceeding, the jurors once 
again returned a recommendation of death. In accordance with the 
jury’s recommendation, Judge Judson D. DeRamus imposed a sen- 
tence of death. Defendant appeals as of right from this sentence. 


A detailed summary of the evidence introduced during defend- 
ant’s original trial is set forth in our prior opinion on defendant’s 
direct appeal, in which the majority of this Court found no error in 
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defendant’s trial. Jd. Except where necessary to develop and to deter- 
mine the issues presented to this Court arising from defendant’s 
resentencing proceeding, we will not repeat the evidence supporting 
defendant’s conviction. 


After consideration of the assignments of error brought forward 
on appeal by defendant and a thorough review of the transcript of the: 
proceedings, the record on appeal, the briefs, and oral arguments, we 
conclude that defendant received a fair sentencing proceeding, free 
from prejudicial error. For the reasons set forth below, we affirm his 
sentence. 


I. 


[1] In his first assignment of error, defendant contends that the trial 
court erred by allowing the State to disregard a factual stipulation 
and pursue aggravating circumstances not found at defendant’s first 
sentencing proceeding. Defendant argues that this ruling violated his 
constitutional right to due process and right to confront the wit- 
nesses against him. Defendant also argues that his right not to be 
subjected to double jeopardy precluded the submission of aggravat- 
ing circumstances not submitted or supported at the first sentencing 
proceeding. | 
A. 

We will first address defendant’s contention that the trial court 
erred by allowing the State to disregard a factual stipulation entered 
into at defendant’s prior sentencing hearing. Defendant argues that 
the trial court’s ruling was based on an erroneous application of this 
Court’s holding in State v. Case, 330 N.C. 161, 410 $.E.2d 57 (1991). 
We disagree. 


At defendant’s first trial, defendant made a motion to prohibit the 
prosecutor from making any references to rape or attempted rape. 
Judge Lewis subsequently made a ruling which prohibited the prose- 
cutor from mentioning rape or attempted rape of the victim during 
jury selection, but reserved a final ruling for a later stage of the trial. 
At the conclusion of jury selection, the prosecutor and counsel for 
defense announced that they had agreed to a stipulation which would 
eliminate the need for the trial court to rule on defendant’s motion. 
The parties stipulated as to the time of death and manner of death 
and also that there was insufficient evidence to prove that defendant 
had an intent to rape the victim when he entered the building or that 
he actually raped her. Further, over the State’s objection, the words 
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“sex” and “rape” were deleted from a handwritten note which was | 
introduced at trial. Pursuant to the stipulation and Judge Lewis’ 
ruling, no evidence of defendant’s intent to rape the victim was 
introduced at trial. 


Prior to defendant’s resentencing proceeding, defense counsel 
filed a motion to prevent the prosecutor from alluding to rape or 
attempted rape at the resentencing proceeding. At a hearing on this 
motion, the prosecutor stated that there was evidence of attempted 
rape and that it was her duty, consistent with this Court’s holding in 
State v. Case, 330 N.C. 161, 410 S.E.2d 57, to present such evidence 
to the jury at the resentencing because it would support an aggravat- 
ing circumstance. The trial judge at the resentencing proceeding, 
Judge DeRamus, denied defendant’s motion and ruled that the stipu- 
lation, entered into at defendant’s previous trial, appeared to be 
against public policy as stated in Case and that the trial court did not 
consider any of the parties to be bound by this stipulation. 


Based on the trial court’s ruling, the State introduced the note, 
written by defendant several days before the murder, in which 
defendant stated that he intended to rape the victim. The note was 
introduced without the deletion of the words “sex” and “rape.” Based 
on that evidence, along with the evidence of the position of the vic- 
tim’s body and clothing found at the crime scene, the trial court 
submitted the aggravating circumstance that the murder occurred 
during the commission of a burglary with intent to commit rape. 
N.C.G.S. § 15A-2000(e)(5) (Supp. 1996). 


This Court was asked to determine a similar issue in State v. 
Case: In that case, the prosecutor agreed to present evidence of only 
one aggravating circumstance as part of a plea bargain. This Court 
held that it was error for the State to agree not to submit aggravating 
circumstances which could be supported by the evidence. Case, 330 
N.C. at 163, 410 S.E.2d at 59. We stated that 


fi]f our law permitted the district attorney to exercise discretion 
as to when an aggravating circumstance supported by the evi- 
dence would or would not be submitted, our death penalty 
scheme would be arbitrary and, therefore, unconstitutional. 
Where there is no evidence of an aggravating circumstance, the 
_prosecutor may so announce, but this announcement must 
be based upon a genuine lack of evidence of any aggravating 
circumstance. 
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Id. at 163, 410 S.E.2d at 58-59. Accordingly, this Court ordered a 
new trial and stated that “neither the State nor the defendant will 
be bound by the plea bargain previously made.” Jd. at 164, 410 $8.E.2d 
at 59. 


In the present case, the prosecutor at defendant’s first sentencing © 
hearing stipulated that there was insufficient evidence to prove that 
defendant had an intent to rape the victim when he entered the build- 
ing or that he actually raped her. Defendant contends that because 
the stipulation was based upon the prosecutor's belief that there was 
a genuine lack of evidence, the stipulation should be enforceable. 
However, the genuine belief of the previous prosecutor that there 
was a lack of evidence to support an aggravating circumstance can- 
not bind the State at a resentencing proceeding where the prosecutor 
at the resentencing has evidence to support the aggravating circum- 
stance previously withheld. This Court has held that a concession by 
the State that facts it was asserting did not support an aggravating 
circumstance “cannot prevail if the evidence before the court does in 
fact support that aggravating circumstance.” State v. Gaines, 332 
N.C. 461, 475, 421 S.E.2d 569, 576 (1992), cert. denied, 507 U.S. 1038, 
— 123 L. Ed. 2d 486 (1993). Thus, the trial court correctly ruled that the 

district attorney should not be bound by the stipulation entered into 
at defendant’s previous trial. 


B. 


[2] We next address defendant’s contention that the trial court’s rul- 
ing deprived defendant of his right to confront the witnesses against 
him. In his brief, defendant notes that the State could have called Dr. 
Scharyj, who performed the autopsy on the victim, to testify during 
~ defendant’s trial. Defendant then would have had the opportunity to 
cross-examine him to establish that the victim died quickly. Instead, 
the State stipulated to the facts and circumstances of the victim’s 
death, and defendant waived his right to confront the witness against 
him. Defendant argues that because Dr. Scharyj, who performed the 
autopsy on the victim, was deceased at the time of the resentencing 
and could not be cross-examined, defendant’s due process rights 
were violated by allowing testimony concerning the results of the 
autopsy report. 


During defendant’s resentencing hearing, the results of the 
autopsy report were admitted through the testimony of Dr. Lantz. Dr. 
Lantz’s testimony was based on the autopsy report prepared by Dr. 
Scharyj and on the autopsy photographs. Defendant was able to fully 
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cross-examine Dr. Lantz and bring out opinions favorable to him. 
Additionally, certain evidence contained in the stipulation pertaining 
to the circumstances of the victim’s death was not accurate. For 
example, the stipulation provided that the victim had a “cut on the 
throat,” while Dr. Lantz testified, based on Dr. Scharyj’s report 
and the autopsy photographs, that there were multiple cuts to the 
throat. Further, there was some disagreement concerning when loss 
of consciousness would have occurred. As previously noted, defend- 
ant was not entitled to rely on this stipulation because it was not 
supported by the evidence and because the prosecutor cannot be 
precluded from presenting evidence that supports an aggravating cir- 
cumstance. Accordingly, the trial court did not err by permitting Dr. 
Lantz to testify. 


C. 


[3] Next, we address defendant’s contention that defendant’s right 
not to be subjected to double jeopardy precluded the submission of 
aggravating circumstances not submitted or supported at the first 
capital sentencing proceeding. Defendant argues that under the stip- 
ulated facts from the previous trial, there was insufficient evidence to 
support aggravating circumstances relating to the manner of death or 
relating to any claim that defendant had raped the victim. Defendant 
contends that having failed to introduce sufficient evidence on these 
points during the previous trial, the State was barred from putting 
defendant in jeopardy on these issues in the second sentencing pro- 
ceeding and should also have been barred from introducing other- 
wise inadmissible evidence to support these factors. 


Defendant relies on this Court’s decision in State v. Silhan, 302 
N.C. 228, 275 S.E.2d 450 (1981), as support for his contention. 
However, in State v. Sanderson, 346 N.C. 669, 488 S.E.2d 133, this 
Court recently modified its interpretation of double jeopardy princi- 
ples in light of the United States Supreme Court’s decisions in Poland 
v. Arizona, 476 U.S. 147, 90 L. Ed. 2d 123 (1986), and Bullington v. 
Missouri, 451 U.S. 430, 68 L. Ed. 2d 270 (1981). In Sanderson, we 
stated: 


In accordance with the principles discussed in [Poland and 
Bullington}, we conclude that jeopardy attaches in a capital sen- 
tencing proceeding for purposes of double jeopardy analysis only 
after there has been a finding that no aggravating circumstance is 
present. To the extent that our opinion in Silhan can be read as 
supporting any other rule, it is inconsistent with the more recent 
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decision of the United States Supreme Court in Poland and must 
no longer be considered authoritative on this point. 


346 N.C. at 679, 488 S.E.2d at 138, slip op. at 10. 


In the present case, during defendant's first sentencing proceed- 
ing, the following three aggravating circumstances were submitted by 
the trial court and found by the jury: (1) Was this murder committed 
for the purpose of avoiding a lawful arrest? (2) Was this murder com- 
~ mitted while the defendant was engaged in the commission of first- 
degree burglary? (3) Was this murder committed for pecuniary gain? 
As we stated in Sanderson, “jeopardy attaches in a capital sentencing 
proceeding for purposes of double jeopardy analysis only after there 
has been a finding that no aggravating circumstance is present.” Jd. 
Because three aggravating circumstances were submitted and found 
at the previous sentencing proceeding, it was not a violation of 
defendant’s due process rights for the trial court to submit aggravat- 
ing circumstances not submitted at the first sentencing proceeding. 
Further, a review of the record reveals that the aggravating circum- 
stances which were submitted were supported by the evidence. 
Accordingly, defendant’s right to be free of double jeopardy was not 
violated, and this assignment of error is overruled. 


II. 


{4] Defendant also contends that the trial court committed reversible 
error by refusing to instruct the jury that the mitigating circum- 
stances unanimously found by the jury at his first sentencing pro- 
ceeding were established as a matter of law. Defendant argues that 
the trial court’s refusal to instruct the jury that these mitigating cir- 
cumstances must be considered violated defendant's rights under the 
Double Jeopardy Clause of the Fifth Amendment to the United States 
Constitution and the corresponding provision of the North Carolina 
Constitution, N.C. Const. art. I, § 19. Defendant further argues that 
the failure of the trial court to so instruct violated the constitutional 
doctrine of collateral estoppel. We disagree. 


In Ashe v. Swenson, 397 U.S. 4386, 25 L. Ed. 2d 469 (1970), the 
United States Supreme Court addressed the issues of double jeop- 
ardy and collateral estoppel. The Court was asked to determine 
whether the State may prosecute a defendant a second time for 
armed robbery where the jury at defendant’s first trial found the State 
did not meet its burden of proof on the issue of identifying defendant 
as one of the perpetrators. In Ashe, the Court held that prior acquit- 
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tal of an essential issue precludes the State, on double jeopardy 
grounds, from trying defendant on that issue again. In its analysis, the 
Supreme. Court also defined the doctrine of collateral estoppel as 
follows: “[W]hen an issue of ultimate fact has once been determined 
by a valid and final judgment, that issue cannot again be litigated 
between the same parties in any future lawsuit.” Id. at 443, 25 
L. Ed. 2d at 475. In State v. Warren, 313 N.C. 254, 328 S.E.2d 256 
(1985), this Court recognized the Ashe holding and noted that 
“le]mbodied within the prohibition against double jeopardy is the 
concept of collateral estoppel.” Jd. at 264, 328 S.E.2d at 263. This 
Court stated, “ ‘Collateral estoppel’ means that once an issue of ulti-_ 
mate fact has been determined by a valid and final judgment, that 
issue may not be relitigated by the same parties in a subsequent 
action.” fd. 


Subsequently, in Bullington v. Missouri, 451 U.S. 480, 68 
L. Ed. 2d 270, the United States Supreme Court held that a defendant 
sentenced to life imprisonment at a capital sentencing proceeding is 
protected by the Double Jeopardy Clause against imposition of the 
death penalty in the event that he obtains reversal of his conviction 
and is retried and reconvicted. At that time, the United States 
Supreme Court had yet to address the issue of whether the Double 
Jeopardy Clause applied to individual aggravating and mitigating 
circumstances. 


However, as noted above, in Poland v. Arizona, 476 U.S. 147, 90 | 
L. Ed. 2d 123, the United States Supreme Court was asked to deter- 
mine whether the Double Jeopardy Clause applies to individual 
aggravating circumstances in a capital sentencing proceeding. The 
Court stated that it did not “view the capital sentencing hearing as a 
set of mini-trials on the existence of each aggravating circumstance.” 
Id. at 156, 90 L. Ed. 2d at 182. The Court noted that “the judge’s find- 
ing of any particular aggravating circumstance does not of itself ‘con- 
vict’ a defendant (i.e., require the death penalty), and the failure to 
find any particular aggravating circumstance does not ‘acquit’ a 
defendant (i.e., preclude the death penalty).” Jd. at 156, 90 L. Ed. 2d 
at 132-33. The Court went on to hold that the rejection of an aggra- 
vating circumstance “was not an ‘acquittal’ of that circumstance for 
double jeopardy purposes” and that the Double Jeopardy Clause did 
not prohibit its use at a second sentencing hearing. Jd. at 157, 90 
L. Ed. 2d at 133. Similarly, it follows that the Double Jeopardy Clause 
does not apply to preclude relitigation of the existence of mitigating 
circumstances. | 
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Based on the above analysis, it is clear that the trial court did not 
err by refusing to instruct the jury that the mitigating circumstances 
found at the previous sentencing proceeding were established as a 
matter of law. Accordingly, this assignment of error is overruled. 


IIl. 


[5] Next, defendant contends that the trial court committed 
reversible constitutional error by excluding evidence of defendant’s 
remorse. Defendant argues that because this sentencing proceeding 
took place almost eight years after the murder, the evidence of 
remorse is important to establish defendant was “remorseful at the 
time of the offense, and was not simply arguing remorse as a way of 
avoiding the death penalty.” Defendant argues that this evidence was 
admissible and that the trial court’s exclusion of it entitles defendant 
to a new trial. We disagree. 


We note that defendant did not properly preserve this alleged 
error by any action taken at trial or by specifically and distinctly argu- 
ing plain error. See State v. Frye, 341 N.C. 470, 496, 461 S.E.2d 664, 
677 (1995), cert. denied, U.S. —, 1384 L. Ed. 2d 526 (1996). 
Notwithstanding defendant’s failure to preserve this issue for appeal, 
“in the exercise of our discretion under Rule 2 of the Rules of 
Appellate Procedure and following the precedent of this Court elect- 
ing to review unpreserved assignments of error in capital cases, we 
elect to consider defendant’s contention under a plain error analysis.” 
State v. Gregory, 342 N.C. 580, 586, 467 S.E.2d 28, 32 (1996). 





In the present case, during defense counsel’s direct examination 
of defendant’s father, Mickey Adams, the following exchange 
occurred: 


q. What was Tommy’s condition when you arrived at the 
Mocksville Jail, sir, and you first saw him? 


A. Well, when we got up there, he was crying and telling us how 
sorry he was, that all this out— 


[THE PROSECUTOR]: Object and move to strike. 


[THE Court]: Sustained to the statements of the defendant, mem- 
bers of the jury, as testified to by this person. You may consider 
the testimony of this witness as to crying; overruled in that 
respect. . 
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Defendant states in his brief that the trial court apparently believed 
that this evidence was hearsay and, thus, inadmissible. However, 
defendant notes that even if the witness’ statement was hearsay, 
relevant mitigating evidence cannot be excluded at a sentencing 
hearing based upon hearsay rules. Green v. Georgia, 442 U.S. 95, 97, 
60 L. Ed. 2d 738, 741 (1979). 


We agree with defendant that relevant mitigating evidence can- 
not be excluded at a sentencing hearing based upon evidentiary 
rules. However, as defendant concedes, the testimony must be rele- 
vant to defendant’s character or record and the circumstances of the 
offense. Here, defendant failed to except to the trial court’s ruling 
and also failed to preserve for the record what the witness would 
have testified to had he been permitted to complete his answer. 
These omissions are dispositive of this issue because “ ‘[a]n excep- 
tion to the exclusion of evidence cannot be sustained when the 
record fails to show what the witness would have testified had he 
been permitted to answer.” State v. McCoy, 303 N.C. 1, 27, 277 
S.E.2d 515, 533 (1981) (quoting State v. Fletcher, 279 N.C. 85, 99, 181 
S.E.2d 405, 414 (1971)). Because the witness’ answer was not pre- 
served, we have no way of knowing what defendant was “sorry 
about” and cannot determine whether the excluded testimony is rel- 
evant mitigating evidence. Accordingly, this assignment of error is 
overruled. 


IV. 


[6] Defendant also contends that the trial court erred by refusing to 
grant a mistrial when the State allegedly elicited testimony that 
defendant had previously been sentenced to death. Defendant argues 
that once the jury learned that he had been previously sentenced to 
death, his chances of receiving a fair trial were “greatly reduced,” and 
the trial court should have granted a mistrial. We disagree. 


During his case-in-chief, defendant called Lieutenant Barbara 
Hoffner, assistant unit manager of the hospital at Central Prison, as a 
witness. Lieutenant Hoffner testified that she was assigned to work 
at the hospital on 1 March 1995 and met defendant shortly thereafter. 
She further testified that she had supervised defendant’s work and 
that he was a “pleasant person” who did not require as close supervi- 
sion as other inmates. Lieutenant Hoffner had never had problems 
with defendant and had never had to reprimand defendant. 


During the prosecutor’s cross-examination of Lieutenant Hoffner, 
the following exchange occurred: 
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@. How long have you known [defendant]? 


A. Since he came back from court, or wherever he magically 
appeared from, after I started there on March the Ist. 


Q. And you never knew him in any of your duties prior to March 
the Ist of 19— 


A. Other than his name and the fact that he was a smaller fellow 
in ared jump suit. 


Q. So you saw him? 
A. When he was on death row, yes, ma’am. 


After the jury had been excused for lunch, defense counsel moved 
for a mistrial on the grounds that the district attorney deliberately 
pursued a line of questioning regarding Lieutenant Hoffner’s prior 
knowledge of defendant with the intent of eliciting testimony that 
defendant had previously been on death row. 


After hearing arguments from both the prosecutor and defense 
counsel on the motion for a mistrial, the trial court denied the 
motion. In denying the motion, the trial court found “from its obser- 
vations that the response about [the witness’] observation on death 
row was not elicited by the State.” The trial court further noted that 
the reference to death row was made in a “fairly offhand way without 
the intent to emphasize it to the jury.” The prosecutor then requested 
that the record reflect “that before this woman took the witness stand 
[the prosecutor] had never seen her before.” Defense counsel subse- 
quently refused the trial court’s offer of any curative instruction 
because, as stated in defendant’s brief, “the damage was already 
irreparable, and any further instruction would only serve to empha- 
size defendant’s prior death sentence.” 


Defendant relies on State v. Britt, 288 N.C. 699, 220 S.E.2d 283 
(1975), as support for his contention that the witness’ comment en- 
titles him to a new sentencing hearing. In Britt, this Court found that 
the prosecutor improperly questioned defendant in a manner that 
elicited testimony that defendant had been previously sentenced to 
death and that this Court had ordered a new sentencing hearing. 
Defendant, however, concedes in his brief that there is no per se rule 
in North Carolina that a mistrial is always the appropriate remedy 
when jurors in a capital resentencing hearing learn of a prior death 
sentence. 
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In State v. Spruill, 338 N.C. 612, 452 S.E.2d 279 (1994), cert. 
denied, —— U.S. —-, 133 L. Ed. 2d 63 (1995), this Court held that the 
district attorney’s inadvertent reference to defendant’s presence on 
death row did not warrant a new sentencing hearing. Defendant 
attempts to distinguish Spruill by noting that in that case, defense 
counsel did not object or move for mistrial, but rather, the prosecu- 
tor brought to the attention of the court the fact that defendant’s 
prior sentence had been mentioned. Thus, defendant contends “the 
impact on the jury was probably the same as the impact on defense 
counsel, and the exposure to this information was truly accidental.” 


However, we are not persuaded by defendant’s argument that 
the “holding in Britt should be extended to cases such as this, in 
which the prosecutor may not have desired to bring out this infor- 
mation, but nonetheless persisted in a line of question[ing] that had a 
high risk of eliciting this information.” An examination of the facts 
of this case leads us to the conclusion that this case is more similar 
to Spruill than to Britt. In Spruill, this Court distinguished Britt as 
follows: 


First, the prosecutor made only one mention of death row, and 
the record makes clear that it was inadvertent. Second, when the 
remark was made, it went unnoticed by defense counsel or the 
court and so was never brought to the jury’s attention by way of 
an objection or limiting instruction. Third, defendant did not 
move for a mistrial. Fourth, from the testimony of Dr. Groce, the 
prison chaplains, and a prison guard, it was clear that defendant 
had been in prison since 1984. From this evidence the jury could 
have inferred already that defendant had previously been sen- 
tenced to death; otherwise, he would not be receiving a new 
capital sentencing hearing. 


Id. at 645, 452 S.E.2d at 296-97. This Court went on to conclude that 
“[iJn light of all the circumstances, we cannot say that the prosecu- 
tor’s inadvertent comment constituted a transgression so gross or 
highly prejudicial that it alone constituted the source of adverse 
impression, if any, in the minds of the jurors.” Jd. at 645-46, 452 
S.E.2d at 297. 


All of the circumstances on which this Court based its decision 
are present in this case, except for the fact that the witness’ remark 
did not go unnoticed by defense counsel and defendant did move for 
a mistrial. Here, the witness made only one mention of death row, 
and the record indicates it was inadvertent. Also, several witnesses 
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testified concerning defendant’s behavior in prison. Thus, it was clear 
to the jury that defendant had been in prison, and from this evidence, 
the jury could have inferred that defendant had previously been sen- 
tenced to death. However, the most important distinction in this case, 
which sets it apart from both Spruill and Britt, is the fact that the 
remark came from a defense witness rather than the prosecutor. An 
examination of the record reveals that it was impossible for the pros- 
ecutor to foresee that her question, “So you saw him?” would elicit a 
response that not only had the witness seen him, but she saw him on 
death row. It does not appear from the record that the prosecutor had 
any improper motive for asking this question or that it was an inten- 
tional attempt to elicit the fact that defendant had been on death row. 
In fact, the record reflects that the pies en had not had any con- 
tact with the witness prior to trial. 


The trial court is required to declare a mistrial upon a defendant’s 
motion “if there occurs during the trial... conduct inside or outside 
the courtroom, resulting in substantial and irreparable prejudice to 
the defendant’s case.” N.C.G.S. § 15A-1061 (1988). It is within the trial 
court’s discretion to determine whether to grant a mistrial, and the 
trial court’s decision is to be given great deference because the trial 
court is in the best position to determine whether the degree of influ- 
ence on the jury was irreparable. State v. Williamson, 333 N.C. 128, 
423 S.E.2d 766 (1992). Here, the remark made by the witness con- 
cerning seeing defendant on death row did not result in substantial 
and irreparable prejudice to defendant’s case. Accordingly, the trial 
court did not err by refusing to grant defendant’s motion for a mis- 
trial. This assignment of error is overruled. 


V. 


[7] In his next assignment of error, defendant contends that the 
trial court erred by denying his motion for a mistrial following 
jurors’ questions concerning defense counsel's integrity. Defendant 
argues that the fact that jurors questioned defense counsel’s integrity 
made it impossible for them to give defendant a fair trial. We do not 
agree. 


During defense counsel’s cross-examination of Jerry Williams, a 
detective with the Davie County Sheriff's Department at the time of 
the offense, counsel picked up the pants defendant had been wearing 
at the time of the offense. As defense counsel was examining the 
pants, some rolling papers fell out of the pocket. During the next 
recess, the bailiff informed the trial court that Juror Nine, Dale 
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Brown, wanted to know if he could ask a question regarding the 
rolling papers. Brown was brought into the court for questioning and 
stated that he had questions about how the rolling papers fell out of . 
the pants, suggesting that defense counsel might have planted them 
there. He further stated that he had not discussed his feelings with 
other jurors, but that he thought the idea was “on their minds.” 


An inquiry into the matter occurred with discussion among the 
trial court and counsel for both parties. The prosecutor was eventu- 
ally able to establish that references to the rolling papers were 
included in the lab notes made by SBI Agent Bendure during his 
examination of the pants on 19 January 1988. However, no official 
record of that evidence had been made. The trial court then allowed 
the prosecutor to explain to the jury that the evidence had been in the 
pants since January 1988 and to give a personal “testimonial” on 
behalf of all the attorneys. 


After the jury had returned to the courtroom, the prosecutor 
stated that during prior examinations of the pants, neither she nor 
defense counsel had searched the pocket. She further stated that, 
while the official lab report from the SBI makes no mention of the 
items, during the recess an SBI agent had informed them that his lab 
notes contained references to the rolling papers. In concluding, the 
prosecutor informed the jury that “it is clear that those items were in 
those pants pockets at the time that they were seized and for the past 
seven and a-half-years.” The trial judge then informed the jurors that 
he had known defense counsel for at least fifteen years and stated 
that none of the attorneys involved in the case would 


try to manipulate or alter evidence or plant evidence in any fash- 
ion whatsoever, and to the extent that it’s [sic] been any sugges- 
tion of that raised in the jury room, the Court wants to be sure 
that all jurors who are hearing this case can, in the absence of 
any evidence to indicate that, keep any such speculation of that 
out of their minds. 


The trial judge then proceeded to ask the jurors whether any of 
them felt they could not be fair to the State or the defense. Each juror 
indicated that he or she could be fair and had no questions concern- 
ing his or her ability to be fair. Finally, defense counsel was allowed 
to inform the jury that Mr. Bingham, who had picked up the pants, 
had not been involved with the case until 1994. Defense counsel sub- 
sequently moved for a mistrial based upon the fact that jurors had 
questioned his integrity, making it impossible for defendant to 
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receive a fair trial. After hearing arguments from both sides, the trial 
court denied the motion. 


_ As noted above, the trial court is required to declare a mistrial 
upon a defendant's motion “if there occurs during the trial . . . con- 
duct inside or outside the courtroom, resulting in substantial and 
irreparable prejudice to the defendant’s case.” N.C.G.S. § 15A-1061. 
“The trial court’s decision in this regard is to be afforded great defer- 
ence since the trial court is in a far better position than an appellate 
court to determine whether the degree of influence on the jury 
was irreparable.” State v. King, 343 N.C. 29, 44, 468 S.E.2d 232, 242 
(1996). | 


In considering the context of the entire incident, including the 
statements made by both counsel to the jury and the trial court’s 
inquiry of the jury, we believe the trial court was able to avoid any 
“substantial and irreparable prejudice to the defendant’s case.” The 
record reflects that the trial court effectively addressed questions 
regarding defense counsel’s handling of the evidence by directing the 
prosecutor to present evidence to the jury absolving defense counsel 
of any wrongdoing. Further, the trial court instructed the jurors to 
keep “any such speculation of {evidence tampering] out of their 
minds.” When the trial court instructs the jury not to consider in- 
competent evidence, any prejudice is ordinarily cured. State v. Black, 
328 N.C. 191, 200, 400 S.E.2d 398, 404 (1991). Finally, under question- 
ing from the trial court, all the jurors indicated that they could and 
would treat the parties fairly. Accordingly, this assignment of error is 
overruled. | 


VI. 


[8] Next, defendant contends that the trial court erred by failing to 
give adequate peremptory instructions on a statutory mitigating cir- 
cumstance and several nonstatutory mitigating circumstances. First, 
defendant contends that the trial court erred in failing to give an ade- 
quate peremptory instruction on the statutory mitigating circum- 
stance N.C.G.S. § 15A-2000(f)(2), that defendant acted under the 
influence of a mental or emotional disturbance. Defendant argues 
that the inadequacy of the instruction constituted error and thus en- 
titled defendant to a new sentencing hearing. We do not agree. 


At trial, defendant requested a peremptory instruction be given 
concerning the (f)(2) mitigating circumstance, and the trial court 
complied with his request by giving the following instruction: 
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Second, members of the jury, “Consider whether this murder 
was committed while the defendant was under the influence of 
mental or emotional disturbance.” 


A defendant is under such influence if he is in any way 
affected or influenced by a mental or emotional disturbance at 
the time he kills. You would find this mitigating circumstance if 
you find the defendant was under the influence of mental or emo- 
tional disturbance when he killed the victim. | 


The defendant has the burden of establishing this mitigating 
circumstance by the preponderance of the evidence, as I 
explained to you. According to this mitigating circumstance, I 
charge if one or more of you find the facts to be as all the evi- 
dence tends to show, you will answer “yes” as to Mitigating 
Circumstance Number Two on the Issues and Recommendation 
form. 


If none of you finds this circumstance to exist, as all the evi- 
dence tends to show, you would so indicate by having your fore- 
man write “no” in that space. 


Defendant did not object to the above instruction at the sentenc- 
ing hearing and argues for the first time, on appeal, that the peremp- 
tory instruction given by the judge on this circumstance failed to 
make clear the uncontroverted nature of the evidence. When defend- 
ant fails to object to a jury instruction at trial, the plain error stand- 
ard is applied. State v. Odom, 307 N.C. 655, 660, 300 S.E.2d 375, 378 
(1983). To demonstrate plain error, defendant must show “that there 
was error, but that absent the error, the jury probably would have 
reached a different result.” State v. Jordan, 333 N.C. 431, 440, 426 
S.E.2d 692, 697 (1993). In the present case, defendant has failed to 
meet this burden. 


“A peremptory instruction tells the jury that if it finds that the 
facts exist as all the evidence tends to show, it will answer the ques- 
tion put to it in the manner directed by the trial court.” State v. 
Carter, 342 N.C. 312, 322, 464 S.E.2d 272, 279 (1995), cert. denied, —— 
US. , 1384 L. Ed. 2d 957 (1996). However, even when perempto- 
rily instructed, jurors have the right to reject the evidence if they 
question its credibility. State v. Huff, 325 N.C. 1, 59, 381 S.E.2d 635, 
669 (1989), sentence vacated on other grounds, 497 U.S. 1021, 111 
L. Ed. 2d 777 (1990). 
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This Court has approved an instruction almost identical to the 
instruction defendant assigns as error. In State v. Carter, the trial 
court’s instruction concerning two statutory mitigating circum- 
stances read: “[A]s to this mitigating circumstance, I charge you that 
if one or more of you finds the facts to be as all the evidence tends to 
show, you will answer yes.” Carter, 342 N.C. at 322, 464 $.E.2d at 279. 
This Court stated that the instruction “properly left the credibility 
determination to the jury and permitted individual jurors to disbe- 
lieve the evidence if they so chose.” Jd. Further, it was noted that the 
instruction was in conformity with the North Carolina Pattern 
Instructions relating to peremptory instructions for mitigating cir-_ 
cumstances and fairly represented applicable legal principles. Id. 


In the present case, the instruction properly allowed the jury to 
determine the credibility of the evidence presented and also con- 
formed with the North Carolina Pattern Instructions. See N.C.P.1.— 
Crim. 150.10 (1997). Thus, we find no error, much less plain error, in 
the trial court’s instructions. 


[9] Defendant also contends that the trial court erred in refusing to 
give peremptory instructions on the following nonstatutory mitigat- 
ing circumstances: (1) defendant’s remorse, (2) defendant’s relation- 
ship with his family, and (3) defendant’s level of immaturity. 
Defendant contends he was prejudiced by the failure to give the 
requested peremptory instruction and is entitled to a new sentencing 
hearing. Once again, we do not agree. 


This Court has held that a trial court should, if requested, give a 
peremptory instruction for any mitigating circumstance, whether 
statutory or nonstatutory, if it is supported by uncontroverted and 
manifestly credible evidence. State v. Green, 336 N.C. 142, 172-74, 443 
S.E.2d 14, 32-33, cert. denied, 513 U.S. 1046, 180 L. Ed. 2d 547 (1994). 
In the present case, the State contends that the evidence was not 
uncontroverted as to each of the following nonstatutory mitigating 
circumstances and that the trial court did not err by refusing to 
instruct on them. 


First, defendant contends that the Jury should have been per- 
emptorily instructed as to his remorsefulness for the crimes he com- 
mitted. Defendant argues that testimony from his family members 
supported this nonstatutory mitigating circumstance. However, the 
testimony tended to show that defendant was remorseful for having 
hurt his family and the effect his conduct was going to have on his 
own life, rather than remorsefulness for having committed the 
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crimes. Further, as the trial court noted, “there’s always an ambigu- 
ous nature to expressions of sorrow and requests for forgiveness.” 
The evidence presented did not clearly demonstrate that defendant 
was sorry he took the victim’s life. Accordingly, the trial court did not 
err in refusing to instruct the jury on defendant’s remorsetulness, as 
the evidence was not uncontroverted. 


[10] Defendant also sought a peremptory instruction concerning his 
relationship with his family. Defendant requested that the jury be 
instructed that defendant generally has maintained a good and loving 
relationship with his parents and other family members. In refusing 
to give the requested instruction, the trial court noted that while a 
relationship had been maintained between defendant and his family, 
there was some question as to whether it was defendant or his fam- 
ily who had maintained the relationship. Both defendant’s mother 
and father testified concerning defendant’s quitting school and the 
pain and expense defendant’s criminal activities had cost the family. 
Further, his mother testified that there is a lot that defendant had 
done which they would never understand. Therefore, the evidence as 
to this nonstatutory mitigating circumstance was controverted, and 
defendant was not entitled to the requested peremptory instruction. 


[11] Finally, defendant contends that the jury should have been 
peremptorily instructed that he had a “level of maturity that would 
reduce his culpability for the murder.” The evidence presented 
showed that defendant had earned his GED by the time he was 
seventeen and that he had a stable, loving home and family. See State 
v. Richardson, 342 N.C. 772, 790, 467 S.E.2d 685, 696 (evidence that 
defendant came from a stable background and had performed com- 
petently in school controverted claim that defendant was immature), 
cert. denied, —— U.S. —, 136 L. Ed. 2d 160 (1996). Evidence also 
showed that defendant had planned the crime for at least a couple of 
days and had a prior criminal record for several breaking and enter- 
ings. Thus, the evidence concerning defendant’s level of maturity was 
not uncontroverted, and he was not entitled to the requested peremp- 
tory instruction. 


VI. 


[12] Defendant also contends that the trial court erred in admitting 
irrelevant and prejudicial testimony. First, defendant assigns as error 
the admission of Dr. Lantz’s testimony that the victim may have sur- 
vived if treated. Defendant argues that he had no reason to realize 
that medical attention could have saved the victim and that, unless a 


72 IN THE SUPREME COURT 


STATE v. ADAMS 
[347 N.C, 48 (1997)] 


defendant knows that the victim could have been saved, the testi- 
mony has no relevance to.any issue before the jury. 


Defendant alleges this error for the first time on appeal under 
the plain error rule, which holds that errors or defects affecting sub- 
stantial rights may be addressed even though they were not brought 
to the attention of the trial court. Odom, 307 N.C. at 660, 300 S.E.2d at 
378. 


[T]he plain error rule .. . is always to be applied cautiously and 
only in the exceptional case where, after reviewing the entire 
record, it can be said the claimed error is a “fundamental error, 
something so basic, so prejudicial, so lacking in its elements that 
justice cannot have been done,” or “where [the error] is grave 
error which amounts to a denial of a fundamental right of the 
accused,” or the error has “ ‘resulted in a miscarriage of justice 
or in the denial to appellant of a fair trial’” or where the error 
is such as to “seriously affect the fairness, integrity or public 
reputation of judicial proceedings” or where it can be fairly said 
“the ... mistake had a probable impact on the jury’s finding that 
the defendant was guilty.” 


Id. (quoting United States v. McCaskill, 676 F.2d 995, 1002 (4th Cir.) 
(footnotes omitted), cert. denied, 459 U.S. 1018, 74 L. Ed. 2d 513 
(1982)). Although Odom dealt with jury instructions, we have applied 
the plain error rule to the admission of evidence. State v. Black, 308 
N.C. 736, 741, 303 S.E.2d 804, 806 (1983). 


The Rules of Evidence do not apply in sentencing proceedings. 
N.C.G.S. § 8C-1, Rule 1101(b)(8) (1992). Any evidence the court 
“deems relevant to sentence” may be introduced at this stage. 
N.C.G.S. § 15A-2000(a)(3). The State “must be permitted to present 
any competent, relevant evidence relating to the defendant’s charac- 
ter or record which will substantially support the imposition of the 
death penalty.” State v. Brown, 315 N.C. 40, 61, 337 S.B.2d 808, 824 
(1985), cert. denied, 476 U.S. 1164, 90 L. Ed. 2d 733 (1986), overruled 
on other grounds by State v. Vandiver, 321 N.C. 570, 364 S.E.2d 373 
(1988). 


In defendant’s own statement to law enforcement offi- 
cers, defendant stated that he continued to stab the victim, but “she 
wouldn’t die.” He further stated that the victim slowly bled to death. 
Thus, Dr. Lantz’s testimony that the victim’s wounds were not imme- 
diately fatal and that the victim may have survived with treatment 
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serve to corroborate defendant's statements to law enforcement offi- 
cers. Further, whether death is immediate or delayed is relevant to 
whether the crime was especially heinous, atrocious, or cruel. State 
v. Hines, 314 N.C. 522, 335 S.E.2d 6 (1985). Accordingly, this is not 
the exceptional case where, after reviewing the entire record, we can 
say that the claimed error is so fundamental that justice could not 
have been done. 


[13] Defendant also contends that the trial court erred in admitting 
testimony, over defendant’s objection, concerning the punishment 
defendant received for an infraction of prison rules. Defendant 
argues that the punishment, which was twenty days of disciplinary 
segregation, twenty days’ loss of good time, and thirty hours of extra 
duty, may have left the jury with the impression that defendant was 
not subject to any real control in prison because the punishment may 
have been viewed as too light. 


Evidence of defendant’s ability to “ ‘adjust well to prison life’ ” is 
proper evidence in mitigation. State v. Rouse, 339 N.C. 59, 451 S.E.2d 
543 (1994) (quoting State v. Ali, 329 N.C. 394, 421, 407 S.E.2d 183, 199 
(1991)), cert. denied, —~- U.S. ——, 133 L. Ed. 2d 60 (1995). Defense 
counsel presented evidence to show that “the defendant has and will 
likely perform well in a structured environment” by eliciting testi- 
mony from two Central Prison employees. In an effort to rebut the 
testimony of the employees, the prosecution presented testimony 
from a lieutenant at Central Prison who held a disciplinary hearing on 
the charge that defendant illegally possessed a homemade knife. This 
testimony was relevant, as it tended to prove that defendant had not 
performed well and was not likely to perform well in prison, and the 
trial court did not abuse its discretion in overruling defendant’s 
objection. Accordingly, this assignment of error is without merit. 


VIII. 


[14] Defendant next contends that the trial court erred in striking 
two jurors on the grounds that they would be unable to follow the 
law and consider a sentence of death. Defendant argues that the 
State failed to establish that the jurors’ views on capital punishment 
would prevent or impair the performance of their duties and that the 
exclusion of these jurors violated defendant’s constitutional rights. 
We do not agree. 


Jurors who express opposition to the death penalty may be 
removed for cause in capital cases if their opposition would prevent 
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or substantially impair the performance of their duties as jurors in 
accordance with the trial court’s instructions and the jurors’ oath. 
Wainwright v. Witt, 469 U.S. 412, 424, 83 L. Ed. 2d 841, 851-52 (1985); 
State v. Brown, 327 N.C. 1, 14, 894 $8.E.2d 434, 442 (1990). A prospec- 
tive juror’s bias against the death penalty need not be proven with 
“unmistakable clarity.” Wainwright, 469 U.S. at 424, 83 L. Ed. 2d at 
852. Instead, the record need only contain sufficient evidence to pro- 
vide the trial court “with the definite impression that a prospective 
juror would be unable to faithfully and impartially apply the law. /d. 
at 426, 83 L. Ed. 2d at 852. Further, the trial court’s decision as to the 
juror’s ability to follow the law is entitled to deference. Id. at 426, 83 
L. Ed. 2d at 853. 


In the present case, the record shows that when questioned by 
the prosecutor, prospective juror Padgett stated that if he voted for 
the death penalty in this case, he could not stand in open court and 
state he had so voted. When defense counsel reminded prospective 
juror Padgett that he had previously told the trial court that he could 
fairly consider recommending a death sentence, Padgett candidly 
admitted, “I changed my mind.” The entire transcript of prospective 
juror Padgett’s responses to questions from the trial court, the prose- 
cutor, and defense counsel provides clear support for the trial court’s 
decision to grant the prosecution’s motion to strike him from the jury 
for cause. Therefore, this assignment of error is overruled. 


The second prospective juror defendant contends was improp- 
erly excused is prospective juror Posey. In response to questions 
from the trial court, prospective juror Posey plainly stated that she 
did not believe she could impose a death sentence and that her per- 
sonal beliefs would substantially impair her ability to fairly and 
impartially apply the law. This is sufficient evidence to support the 
trial court’s ruling that prospective juror Posey would be unable to 
faithfully and impartially apply the law. Accordingly, the trial court 
also did not err in excusing prospective juror Posey for cause. 


PRESERVATION ISSUES 


Defendant raises five additional issues which he concedes have 
been decided contrary to his position previously by this Court: (1) the 
trial court committed reversible constitutional error in ruling that 
defendant’s age at the time of the offense did not preclude imposition 
of the death penalty; (2) the trial court committed reversible consti- 
tutional error in refusing to give the jury the option of sentencing 
defendant to life without parole; (3) the trial court committed 
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reversible constitutional error in precluding defendant from arguing 
that the length of other sentences defendant was serving at the time 
is a basis for sentencing defendant to less than death; (4) the trial 
court committed constitutional error in defining the meaning of 
“especially heinous, atrocious, or cruel”; and (5) the trial court 
committed clear constitutional error in defining what constitutes 
mitigating circumstances. 


Defendant raises these issues for purposes of permitting this 
Court to reexamine its prior holdings and also for the purpose of pre- 
serving them for any possible further judicial review. We have con- 
sidered defendant’s argument on these issues and find no compelling 
reason to depart from our prior holdings. These assignments of error 
are overruled. 


PROPORTIONALITY REVIEW 


[15] Having found no error in defendant’s sentencing proceeding, we 
must determine whether: (1) the evidence supports the aggravating 
circumstances found by the jury; (2) passion, prejudice, or any other 
arbitrary factor influenced the imposition of the death sentence; and 
(3) the sentence is “excessive or disproportionate to the penalty 
imposed in similar cases, considering both the crime and the defend- 
ant.” N.C.G.S. § 15A-2000(d)(2). 


In the present case, defendant was convicted of first-degree 
murder on the basis of malice, premeditation, and deliberation and 
also under the felony murder rule. The jury found the aggravating cir- 
cumstances that the murder was committed to prevent arrest or 
effect escape, N.C.G.S. § 15A-2000(e)(4); that the murder was com- 
mitted while the defendant was engaged in the commission of rob- 
bery with a dangerous weapon, N.C.G.S. § 15A-2000(e)(5); and that 
the murder was especially heinous, atrocious, or cruel, N.C.G.S. 
§ 15A-2000(e)(9). We conclude that the evidence supports each 
aggravating circumstance found. We further conclude, based on a 
thorough review of the record, that the sentence of death was not 
imposed under the influence of passion, prejudice, or any other arbi- 
trary factor. Thus, the final statutory duty of this Court is to conduct 
a proportionality review. 


Proportionality review is designed to “eliminate the possibility 
that a person will be sentenced to die by the action of an aberrant 
jury.” State v. Holden, 321 N.C. 125, 164-65, 362 S.E.2d 513, 537 
(1987), cert. denied, 486 U.S. 1061, 100 L. Ed. 2d 935 (1988). In con- 
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ducting proportionality review, we determine whether “the sentence 
of death is excessive or disproportionate to the penalty imposed in 
similar cases, considering both the crime and the defendant.” State v. 
Williams, 308 N.C. 47, 79, 301 S.E.2d 335, 355, cert. denied, 464 U.S. 
860, 78 L. Ed. 2d 177 (1983); accord N.C.G.S. § 15A-2000(d)(2). 
Whether the death penalty is disproportionate “ultimately rest[s] 
upon the ‘experienced judgments’ of the members of this Court.” 
Green, 336 N.C. at 198, 443 S.E.2d at 47. 


In our proportionality review, it is proper to compare the present 
case with other cases in which this Court has concluded that the 
death penalty was disproportionate. State v. McCollum, 334 N.C. 208, 
433 $.E.2d 144 (1993), cert. denied, 512 U.S. 1254, 129 L. Ed. 2d 895 
(1994). It is also proper for this Court to compare this case with the 
cases in which we have found the death penalty to be proportion- 
ate. Id. Although we review all of these cases when engaging in this 
statutory duty, we will not undertake to discuss or cite all of those 
cases each time we carry out that duty. Jd. 


This Court has determined that the sentence of death was dis- 
proportionate in seven cases: State v. Benson, 323 N.C. 318, 372 
S.£.2d 517 (1988); State v. Stokes, 319 N.C. 1, 352 S.E.2d 653 (1987); 
State v. Rogers, 316 N.C. 203, 341 S.E.2d 713 (1986), overruled on 
other grounds by State v. Gaines, 345 N.C. 647, 483 S.E.2d 396 (1997), 
and by State v. Vandiver, 321 N.C. 570, 364 S.E.2d 373; State v. 
Young, 312 N.C. 669, 325 $.E.2d 181 (1985); State v. Hill, 311 N.C. 465, 
319 S.E.2d 163 (1984); State v. Bondurant, 309 N.C. 674, 309 S.E.2d 
170 (1983); and State v. Jackson, 309 N.C. 26, 305 S.E.2d 703 (1983). 


However, we find the present case is distinguishable from each of 
these seven cases. In three of those cases Benson, 323 N.C. 318, 372 
S.E.2d 517; Stokes, 319 N.C. 1, 352 S.E.2d 653; and Jackson, 309 N.C. 
26, 305 S.E.2d 703, the defendant either pled guilty or was convicted 
by the jury solely under the theory of felony murder. Here, defendant 
was convicted on the theory of malice, premeditation, and delibera- 
tion and also under the felony murder rule. We have said that “[t]he 
finding of premeditation and deliberation indicates a more cold- 
blooded and calculated crime.” State v. Artis, 325 N.C. 278, 341, 384 
S.E.2d 470, 506 (1989), sentence vacated on other grounds, 494 U.S. 
1023, 108 L. Ed. 2d 604 (1990). 


Further, multiple aggravating circumstances were found to exist 
in only two of the disproportionate cases. See Young, 312 N.C. 669, 
325 §.E.2d 181; Bondurant, 309 N.C. 674, 309 S.E.2d 170. This Court 
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has previously stated that multiple aggravating circumstances were 
found to exist in only one of the disproportionate cases. See State v. 
Cole, 343 N.C. 399, 471 S.E.2d 362 (1996), cert. denied, —— U.S. —, 
136 L. Ed. 2d 624 (1997); State v. Walls, 342 N.C. 1, 463 S.E.2d 738 
(1995), cert. denied, —- U.S. —, 134 L. Ed. 2d 794 (1996); State 
v. Gregory, 340 N.C. 365, 459 S.E.2d 638 (1995), cert. denied, —- 
U.S. —, 134 L. Ed. 2d 478 (1996). However, we note that the above 
statement is incorrect and should not be considered authoritative in 
conducting our proportionality review. Thus, there are two dispro- 
portionate cases which contain multiple aggravating circumstances. 


The present case, however, is distinguishable from both of those 
cases. In determining the death penalty was disproportionate in 
Young, this Court noted that the jury failed to find the especial- 
ly heinous, atrocious, or cruel aggravating circumstance, N.C.G.S. 
§ 15A-2000(e)(9). Young, 312 N.C. at 691, 325 S.E.2d at 194. Here, 
however, the jury found the especially heinous, atrocious, or cruel 
aggravating circumstance. In Bondurant, this Court found the death 
penalty disproportionate because the defendant immediately exhib- 
ited remorse and concern for the victim’s life. The defendant went 
into the hospital to secure medical help for the victim, voluntarily 
spoke to police, and admitted shooting the victim. Bondurant, 309 
N.C. at 694, 309 S.E.2d at 182-83. Here, the evidence showed that 
defendant entered the victim’s house and stabbed her in the chest. 
Defendant admitted to police that he stabbed the victim several more 
times to keep her from further suffering. After killing the victim, 
defendant took money from her purse and fled the house. Thus, we 
find no significant similarity between this case and Young or 
Bondurant. 


Several additional characteristics of this case support the deter- 
mination that imposition of the death sentence was not dispropor- 
tionate. In the present case, the victim was killed in her own bedroom 
in the middle of the night. A murder in the home “shocks the con- 
science, not only because a life was senselessly taken, but because it 
was taken [at] an especially private place, one [where] a person has 
a right to feel secure.” State v. Brown, 320 N.C. 179, 231, 358 S.E.2d 
1, 34, cert. denied, 484 U.S. 970, 98 L. Ed. 2d 406 (1987). Further, the 
elderly victim would have been no match for the physical strength of 
defendant, a healthy seventeen-year-old. 


We recognize that juries have imposed sentences of life im- 
prisonment in several robbery-murder cases which are similar to the 
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present case. However, this fact “does not automatically establish 
that juries have ‘consistently’ returned life sentences in factually sim- 
ilar cases.” Green, 336 N.C. at 198, 443 S.E.2d at 47. This Court has 
long rejected a mechanical or empirical approach to comparing cases 
that are superficially similar. State v. Robinson, 336 N.C. 78, 139, 443 
S.E.2d 306, 337 (1994), cert. denied, 513 U.S. 1089, 1380 L. Ed. 2d 650 
(1995). Many of the robbery-murder cases in which defendants were 
sentenced to life imprisonment involved robbery-murders at a con- 
venience store or cases in which the jury found as a mitigating cir- 
cumstance that the defendant’s ability to appreciate the criminality of 
his conduct was impaired. See, e.g., State v. Medlin, 333 N.C. 280, 426 
S.E.2d 402 (1993); State v. Abdullah, 309 N.C. 63, 306 S.E.2d 100 
(1983). Here, the victim was murdered in the sanctity of her own 
home, and there was no evidence of any impairment of defendant’s 
ability to appreciate the criminality of his conduct. 


After reviewing the cases, we conclude that the present case is 
more similar to certain cases in which we have found the sentence 
of death proportionate than to those in which we have found the 
sentence of death disproportionate or those in which juries have 
consistently returned recommendations of life imprisonment. 
Accordingly, we cannot conclude that defendant’s death sentence is 
disproportionate. 


Having considered and rejected all of defendant’s assignments 
of error, we hold that defendant received a fair capital sentencing 
proceeding, free from prejudicial error. Comparing this case to simi- 
lar cases in which the death penalty was imposed and considering 
both the crime and defendant, we cannot hold as a matter of law 
that the death penalty was excessive or disproportionate. Therefore, 
the sentence of death entered against defendant must be and is left 
undisturbed. | 


NO ERROR. 
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STATE OF NORTH CAROLINA v. WALTER THOMAS YORK 


No. 550A95 
(Filed 5 September 1997) 


1. Evidence and Witnesses § 763 (NCI 4th)— murder and kid- 
napping—blood test report—hearsay—second test prop- 
erly admitted—no prejudice 


There was no plain error in a prosecution for first-degree 
murder by torture and first-degree kidnapping where the trial 
court allowed hearsay testimony by an SBI agent regarding blood 
tests conducted by the SBI lab. Blood tests from the crime scene 
were analyzed by two SBI serologists, their reports reached iden- 
tical conclusions, and the testimony about which defendant com- 
plains involved only one report. The tests from the other report 
were properly admitted and their substance was identical to that 
of the contested report. 


Am Jur 2d, Appellate Review §§ 752-760. 


2. Evidence and Witnesses § 763 (NCI4th)— murder and kid- 
napping—DNA—chain of custody—other evidence to same 
effect 


There was no plain error in a prosecution for first-degree 
murder by torture and first-degree kidnapping where defendant 
contended that the trial court allowed DNA testimony without 
requiring the State to establish a proper chain of custody. Other 
evidence to the same effect was introduced and the DNA evi- 
dence cannot be said to have caused a different result. 


Am Jur 2d, Appellate Review §§ 752-760. 


3. Evidence and Witnesses § 2851 (NCI4th)— murder and 
kidnapping—officer allowed to read from notes—recollec- 
tion refreshed—no error 


The trial court did not err in a prosecution for first-degree 
murder by torture and first-degree kidnapping by allowing a cap- 
tain in the sheriff's department to read during his testimony from 
notes he took of his interview with defendant where the use of 
the notes was for the purpose of refreshing recollection to facili- 
tate accurate testimony and did not violate the present recollec- 
tion refreshed rule. The captain first testified from memory and 
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in detail about the events surrounding the interview with defend- 
ant, he reviewed the reading of Miranda warnings by reference 
to the waiver form and read without objection from that form in 
describing the beginning of the interview, he was then questioned 
about the specific contents of the conversation and referred to 
the redraft of his contemporaneous notes, he spoke in the second 
person throughout his testimony about the interview, his recount- 
ing of the interview was interrupted by the prosecutor, whom he 
answered independently of his notes, and he had extensive inde- 
pendent recall about the events surrounding the interview and 
the interview itself. 


Am Jur 2d, Witnesses §§ 769-799. 


Refreshment of recollection by use of memoranda or 
other writings. 82 ALR2d 473. 


Criminal Law § 475 (NCI4th Rev.)— murder and kid- 
napping—prosecutor’s argument—characterization of 
evidence 


There was no error requiring the trial court to intervene ex 
mero motu in a prosecution for first-degree murder by torture 
and first-degree kidnapping where the prosecutor in opening and 
closing arguments referred to defendant’s statements during an 
interview with an officer as a confession. Although the state- 
ments were not introduced as a confession, they were sufficiently 
self-incriminating to be so characterized in argument and the 
characterization by the prosecution was not belabored or empha- 
sized. The references were not so grossly improper as to amount 
to a denial of defendant’s right to a fair trial. 


Am Jur 2d, Trial §§ 522, 554. 


. Evidence and Witnesses § 2812 (NCI4th)— murder and 


kidnapping—witness not declared hostile—latitude in 
questioning allowed—no abuse of discretion 


The trial court did not abuse its discretion in a prosecution 
for first-degree murder by torture and first-degree kidnapping by 
denying defendant’s request to have one of his witnesses 
declared hostile where defense counsel sought to ask leading 
questions in order to establish the witness’s motive for lying to 
investigating officers, the court allowed defense counsel consid- 
erable latitude in examining the witness, and defense counsel 
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succeeded in eliciting the full substance of the testimony desired 
by defendant. 


Am Jur 2d, Witnesses §§ 54, 754, 984. 


. Evidence and Witnesses § 831 (NCI4th)— first-degree 
murder by torture and kidnapping—codefendants’ state- 
ments—original recording introduced—secondary evi- 
dence excluded—best evidence rule 


The trial court did not err in a prosecution for first-degree 
murder by torture and first-degree kidnapping by denying 
defendant’s motion to provide the jury with transcripts of 
recorded statements given to the police by codefendants where 
defendant had introduced the tape recordings into evidence. The 
best evidence rule requires that secondary evidence offered to 
prove the contents of a recording be excluded whenever the drig- 
inal recording is available. 


Am Jur 2d, Evidence §§ 1049-1052, 1069. 


Omission or inaudibility of portions of sound recording 
as affecting its admissibility in evidence. 57 ALR3d 746. 


| Admissibility in evidence of sound recording as 
affected by hearsay and best evidence rules. 58 ALR3d 
598. 


. Evidence and Witnesses § 831 (NCI4th)— first-degree 
murder by torture and kidnapping—transcripts of 
recorded conversations with officers—excluded 


The trial court did not err in a prosecution for first-degree 
murder by torture and first-degree kidnapping by preventing 
defendant ex mero motu from using transcripts of codefendants’ 
recorded conversations with police officers. The court inter- 
vened without objection from either party when the officer who 
had interviewed the codefendants referred to the transcripts dur- 
ing his testimony. When defendant asserted that portions of the 
tape were inaudible, the court refused to reverse the ruling and 
stated, “Well, they've heard the tapes.” Although defendant now 
contends that the court impermissibly conveyed to the jury the 
opinion that the interviews were irrelevant, the court’s state- 
ment was merely a recognition that the jury had already heard 
the evidence. 


Am Jur 2d, Evidence §§ 1049-1052, 1069. 
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Omission or inaudibility of portions of sound recording 
as affecting its admissibility in evidence. 57 ALR3d 746. 


Admissibility in evidence of sound recording as 
affected by hearsay and best evidence rules. 58 ALR3d 
598. 


. Criminal Law § 553 (NCI4th Rev. )— first-degree murder by 


torture and first-degree kidnapping—prosecutor’s argu- 
ment—codefendant’s silence—mistrial denied 


The trial court did not err in a prosecution for first-degree 
murder by torture and first-degree kidnapping by denying defend- 
ant’s motion for a mistrial and curative instructions after 
allegedly impermissible comments by the State about a codefen- 
dant’s failure to testify. The trial court sustained all of defendant’s 
objections to these statements and had issued instructions to the 
jury at the outset of the trial regarding the consideration to be 
given evidence to which an objection is raised and sustained. 
Those instructions were sufficient to cure any prejudicial effect 
suffered by defendant; assuming that the trial court’s rejection of 
defendant’s motion for a precautionary instruction was erro- 
neous, it does not appear that there was a reasonable possibility 
that the result would have been different but for the error 
because the codefendant was identified and referred to a number 
of times throughout the trial and the fact that he was not testify- 
ing was readily apparent to the jury. Finally, the references to the 
codefendant in the State’s closing argument were within the wide 
latitude granted parties during closing argument. The codefen- 
dant was repeatedly referred to throughout the case and partic- 
ularly during defendant’s presentation of evidence. The State’s 
reference to him and to the defendant’s failure to have him testify 
was not improper in the context of the case. 


Am Jur 2d, Trial §§ 577-587. 


. Evidence and Witnesses § 221 (NCI4th)— first-degree 


murder by torture and first-degree kidnapping—testi- 
mony by codefendant’s cellmate—excluded—irrelevant— 
confusing 


The trial court did not err in a prosecution for first-degree 
murder by torture and first-degree kidnapping by sustaining the 
State’s objection to the proposed testimony of a cellmate of a 
codefendant where the cellmate who was to testify, another cell- 


10. 


11. 


IN THE SUPREME COURT 83 


STATE v. YORK 
[347 N.C. 79 (1997)] 


mate, and the codefendant composed a letter which was intended 
to result in defendant’s taking the entire blame for the murder. 
The proffered testimony involved alleged purposes for the code- 
fendant’s actions while in prison and did not concern defendant's 
motives for the killing or any actions taken by defendant in rela- 
tion to proving his guilt or innocence, does not go to prove the 
existence of any fact that is of consequence in the determination 
of the charge of murder for which defendant was found guilty, 
and was collateral and irrelevant. Even so, the reliability of the 
testimony was questionable and would likely have confused the 
jury on a collateral matter, and It was properly excluded under 
N.C.G.S. § 8C-1, Rule 403. 


Am Jur 2d, Evidence §§ 308, 347-350. 


Homicide § 688 (NCI4th)— murder by torture—instruc- 
tions on accidental death, misadventure, intervening 
agency refused—unlawful purpose 


The trial court did not err in a prosecution for first-degree 
murder by torture and first-kidnapping by denying defendant’s 
request for jury instructions on accidental death, death by mis- 
adventure, and intervening agency. Any defense based on death 
by accident or misadventure must be predicated upon the 
absence of an unlawful purpose on defendant’s part; in this case, 
abundant evidence shows that defendant and other individuals 
intended to punish the victim through cruel and torturous treat- 
ment over the course of numerous days, including binding him 
and confining him in a closet, and that the cumulative effect of 
the torturous treatment was the death of the victim. There was 
no basis for defendant’s requested instructions. 


Am Jur 2d, Homicide § 514; Trial §§ 1427-1433. 


Criminal Law § 805 (NCI4th Rev.)— murder by torture— 
acting in concert—instructions—no error 


The trial court did not erroneously instruct the jury on acting 
in concert in a prosecution for first-degree murder by torture 
where defendant contended that there was insufficient evidence 
to prove that each of the codefendants shared a common plan or 
scheme to intentionally inflict torture on the victim and that the 
instruction lessened the State’s burden of proof. The common 
thread running throughout the case was the desire of defendant 
and the other residents of the trailer to inflict punishment on the 
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victim, which was accomplished by repeated acts of brutality and 
torture. Premeditation and deliberation is not an element of first- 
degree murder by torture or felony murder, and intent to kill is 
not an essential element of first-degree murder either by torture 
or under the felony murder rule. The State was not required to 
prove that defendant possessed a particular mens rea, all of the 
elements for acting in concert were met, and the trial court did 
not err in its Jury instructions. 


Am Jur 2d, Trial §§ 1077 et seq. 


Appeal as of right by defendant pursuant to N.C.G.S. § 7A-27(a) 
from judgment imposing a sentence of life imprisonment entered by 
Hyatt, J., at the 10 July 1995 Criminal Session of Superior Court, 
Jackson County, upon jury verdicts finding defendant guilty of first- 
degree kidnapping and guilty of first-degree murder by torture and 
under the felony murder rule. Heard in the Supreme Court 17 
March 1997. 


Michael F’ Easley, Attorney General, by James P. Erwin, Jr, 
Special Deputy Attorney General, for the State. 


Margaret Creasy Ciardella for defendant-appeliant. 


LAKE, Justice. 


On 2 May 1994, defendant was indicted for first-degree murder 
and first-degree kidnapping. He was tried capitally to a jury at the 10 
July 1995 Criminal Session of Superior Court, Jackson County, Judge 
J. Marlene Hyatt presiding. The jury found defendant guilty of first- 
degree kidnapping and guilty of first-degree murder by torture and 
under the felony murder rule. After a capital sentencing proceeding, 
the jury recommended a Sentence of life imprisonment for the first- 
degree murder conviction, On 25 July 1995, Judge Hyatt sentenced 
defendant to a term of life imprisonment for the first-degree murder 
conviction and to a twelve-year consecutive term of imprisonment 
for the kidnapping conviction. On the same day, Judge Hyatt arrested 
judgment on the kidnapping conviction. Defendant appeals to this 
Court as of right from the first-degree murder conviction. 


The State presented evidence tending to show that the defendant, 
Walter Thomas York, met one of the codefendants, Vickie Fox, when 
he was fourteen years old and in the eighth grade. Fox was twenty- 
six years old at the time. Defendant initially went to Fox’s trailer, 
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located in the Wike’s Trailer Park, to party, drink beer and smoke 
marijuana. He became sexually involved with Fox and moved in with 
her soon thereafter. Defendant quit school and began looking for 
work to help pay the bills. Defendant was illiterate, and Fox took 
care of any paperwork he needed, such as filling out job applications. 
Although still married to her husband, Kenneth Fox, who lived in the 
trailer intermittently, Vickie Fox was sexually involved with several 
other young men in addition to defendant. She had a reputation for 
providing alcohol and other things to male college students. 


At the time of the events giving rise to this case, as many as 
thirteen people were living in Fox’s three-bedroom, single-wide 
trailer. Among the residents was the twenty-four-year-old victim, 
Tony Queen. Fox met Queen and became sexually involved with him 
in late 1992. He moved into the trailer after defendant began living 
there. 


On or about 17 March 1994, Vickie Fox’s five-year-old daughter, 
Kendra, told codefendant Michelle Vinson that the victim, Tony 
Queen, had “messed” with her. When questioned by the defendant, 
Queen admitted that he had molested Kendra and that he had placed 
a bottle of soapy water in Vickie’s son’s crib. The defendant became 
enraged and hit Queen. That evening, several other residents beat 
the victim, forced him to drink soapy water and made him sleep in 
the hall. Over approximately the next two weeks, the residents of the 
trailer and sundry other acquaintances systematically tortured the 
victim as punishment for his actions. Although the testimony at trial 
was conflicting as to who performed the various acts, the torture 
included: repeated beating and kicking of the victim, shaving his 
head, scraping the word “faggot” on his arm, attempting to burn a 
tattoo containing Vickie’s name off his arm with a soldering iron, hit- 
ting his penis with a billy stick, cutting his throat with a knife, burn- 
ing his genitals and legs with a torch made from an aerosol can, and 
forcing him to ingest his own urine. Defendant had a primary role in 
either the direction or carrying out of the majority of these actions. 
The victim was restrained in the trailer by a dog collar when the res- 
idents were not present, although witnesses testified that Queen was 
told he could leave the trailer if he so desired. 


During the course of this systematic treatment, the residents 
decided that they needed to stop beating Queen for a while so that his 
face could heal and he could cash his unemployment check for them. 
However, after a short while, the residents realized that Queen’s face 
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was too injured to heal quickly, so they forged his name and cashed 
the check themselves. On the night of Queen’s death, the residents 
decided to use the money from Queen's check to go out to eat at Pizza 
Hut. They placed a dog collar on Queen, taped his feet, gagged his 
mouth with a cloth and tape, and locked him in a bedroom closet by 
placing a screwdriver in the door and then nailing the door shut. 
When they returned, Tony Queen was dead. Several of the residents 
placed Queen’s body in the trunk of Kenneth Fox’s car and drove to 
Toccoa, Georgia, where they dumped his body in the woods. One of 
the codefendants, Robert Trantham, led authorities to the body. 


An autopsy indicated that the victim died as a result of gagging 
and positional asphyxia. The autopsy revealed that the position in 
which the victim was placed caused interference with the mechanics 
of breathing. Pneumonia present in the victim's left lung was also a 
likely contributor to the victim’s death. 


[1] In his first assignment of error, defendant contends that the trial 
court committed plain error by allowing the hearsay testimony of 
State Bureau of Investigation (SBI Agent Kevin West regarding blood 
tests conducted by a serologist at the SBI lab. At trial, Agent West tes- 
tified that blood tests conducted by serologist Brenda Vissitte 
showed the presence of the victim’s blood in various rooms of the 
trailer. The purpose of the testimony was to bolster the State’s theory 
that the victim was tortured by establishing, through scientific evi- 
dence, that the victim was tortured throughout the trailer. Defendant 
asserts that the evidence was inadmissible hearsay and improper lay- 
opinion testimony because the State failed to establish Agent West’s 
competency to analyze and report on the test results in the manner 
allowed at trial. As a result, defendant argues that the evidence was 
so prejudicial that he is entitled to a new trial. 


We note at the outset that the State concedes the testimony in 
question was hearsay. However, defendant did not object at trial to 
the introduction of this evidence. The trial court’s admission of this 
evidence is thus reviewable by this Court only under the plain error 
rule. State v. Ocasio, 344 N.C. 568, 577, 476 S.E.2d 281, 286 (1996); 
State v. Sierra, 335 N.C. 753, 761, 440 S.E.2d 791, 796 (1994); State v. 
Black, 308 N.C. 736, 741, 303 S.E.2d 804, 806 (1983). Plain error is 
error which was “ ‘so fundamental as to amount to a miscarriage of 
justice or which probably resulted in the jury reaching a different ver- 
dict than it otherwise would have reached.’” State v. Collins, 334 
N.C. 54, 62, 431 S.E.2d 188, 193 (1993) (quoting State v. Bagley, 321 
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N.C. 201, 213, 362 S.E.2d 244, 251 (1987), cert. denied, 485 U.S. 1036, 
99 L. Ed. 2d 912 (1988)). Defendant has failed to establish such error. 
Blood tests from the crime scene were analyzed by two SBI serolo- 
gists, Brenda Vissitte and Mark Boodee. The reports reached identi- 
cal conclusions regarding the critical question of whose blood was 
present in the trailer. The testimony by Agent West, about which 
defendant complains, involved only the results of the Vissitte report. 
Because the blood tests from the Boodee report were properly admit- 
ted and because their substance was identical to that of the Vissitte 
report about which Agent West testified, no plain error can be shown. 
This assignment of error is overruled. 


[2] In his next assignment of error, defendant asserts that the trial 
court committed plain error by allowing DNA testimony from SBI 
serologist Mark Boodee without requiring the State to establish a 
proper chain of custody for the items on which the analysis was con- 
ducted. Defendant argues that, because circumstances indicate 
something happened during handling to skew the DNA analysis and 
because the testimony was so prejudicial to defendant, defendant is 
entitled to a new trial. 


A review of the record reveals that defendant failed to object at 
trial to the authenticity of the disputed evidence. Assignments of 
error based on improper authentication of exhibits introduced at trial 
will not be heard unless objection was made in a timely manner at 
trial. State v. Terry, 329 N.C. 191, 196, 404 S.E.2d 658, 661 (1991). 
Furthermore, the trial court’s actions do not constitute plain error. 
The value of the DNA evidence was that it was intended to bolster the 
State’s theory that the victim was tortured by showing that the vic- 
tim’s blood was present throughout the trailer. However, other evi- 
dence was introduced establishing that the victim was tortured 
throughout the trailer, including the results of the blood tests con- 
ducted by Vissitte, the testimony of codefendants who participated 
in the torture, and the statement of defendant himself. Thus, the 
trial court’s admission of the DNA analysis cannot be said to have 
caused a different result in defendant’s trial. This assignment of error 
is overruled. 


[3] Defendant next assigns error in the trial court’s allowing Captain 
Jamison of the Jackson County Sheriff's Department to read during 
his testimony from notes he took of his interview with the defendant. 
Defendant argues that the “reading” of the notes, which were a typed 
version of misplaced, rough handwritten notes, was prejudicial 
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because it led the jury to believe the notes were defendant’s confes- 
sion. This was exacerbated, defendant contends, by the State’s refer- 
ence to the statements made by the defendant in the interview as a 
“confession.” Defendant maintains that he is entitled to a new trial as 
a result. We find defendant’s contention to be without merit. 


The State did not offer the notes in question as a confession of 
the defendant. Captain Jamison testified that he did not have the 
defendant review the notes, nor did he attempt to record the inter- 
view or make a verbatim transcript of his interview with the defend- 
ant. Captain Jamison conceded that the notes at issue were a typed 
facsimile of his original rough handwritten notes. The question then 
becomes whether the trial court properly allowed Captain Jamison’s 
use of the notes during his testimony in order to refresh his present 
recollection. 


In State v. Gibson, 333 N.C. 29, 424 $.E.2d 95 (1992), overruled on 
other grounds by State v. Lynch, 334 N.C. 402, 432 S.E.2d 349 (1993), 
this Court clarified the review required by appellate courts in situa- 
tions involving the use of notes or other statements for refreshing 
witness recollection: 


In present recollection refreshed the evidence is the testimony of 
the witness at trial. ... “Under present recollection refreshed the 
witness’ memory is refreshed or jogged through the employment 
of a writing, diagram, smell or even touch,” and he testifies from 
his memory so refreshed. State v. Corn, 307 N.C. 79, 83, 296 
S.E.2d 261, 264 (1982). “Because of the independent origin of the 
testimony actually elicited, the stimulation of an actual present 
recollection is not strictly bounded by fixed rules but, rather, is 
approached on a case-by-case basis looking to the peculiar facts 
and circumstances present.” State v. Smith, 291 N.C. [505,] 516, 
231 S.E.2d [663,] 670-71 [(1977)]. 


The rule in Smith which we hold controls the resolution of 
this issue states, “Where the testimony of the witness purports to 
be from his refreshed memory but is clearly a mere recitation of 
the refreshing memorandum, such testimony is not admissible as 
present recollection refreshed and should be excluded by the 
trial judge.” Jd. at 518, 231 S.E.2d at 671. Thus, we must determine 
whether the spirit of the rule of present recollection refreshed 
has been violated by testimony which was not the product of a 
refreshed memory, but clearly nothing more than a recitation of 
the witness’ notes. 


IN THE SUPREME COURT | 89 


STATE v. YORK 
[347 N.C. 79 (1997)] 


Gibson, 333 N.C. at 50, 424 S.E.2d at 107. The fact that a witness 
appears to read from a refreshing memorandum is not a per se viola- 
tion under Gibson. Such an interpretation would elevate form above 
substance. What must be examined is whether the witness has an 
independent recollection of the event and is merely using the memo- 
randum to refresh details or whether the witness is using the memo- 
randum as a testimonial crutch for something beyond his recall. 


A review of the particular facts and circumstances surrounding 
Captain Jamison’s use of his notes during his testimony indicates that 
certainly the spirit of the present recollection refreshed rule was not 
violated in this case. Captain Jamison first testified from memory, 
and in particular detail, about the events surrounding the interview 
with the defendant. He reviewed the reading of the Miranda warn- 
ings to defendant by reference to a waiver form signed by the defend- 
ant, and Captain Jamison read without objection from that form in 
describing the beginning of the interview. Captain Jamison then was 
questioned about the specific contents of the conversation. At that 
point, he referred to the redraft of his notes made contemporane- 
ously with the interview. Captain Jamison spoke in the second person 
throughout his testimony about the details of the interview, consist- 
ently prefacing his testimony with the phrase, “Thomas [defendant] 
stated.” Further, Captain Jamison’s recounting of the interview was 
interrupted by questions from the prosecutor, to which Jamison 
answered independently of his notes. This witness had extensive 
independent recall about the events surrounding the interview and 
the interview itself. It is thus evident from the full circumstances that 
this witness used his notes, much like his use of the waiver form, in 
order to specifically recall for the jury what occurred during his inter- 
view with defendant. Accordingly, we hold that the use of these notes 
in this instance was for the purpose of refreshing recollection to 
facilitate accurate testimony and as such did not violate the present 
recollection refreshed rule. 


[4] With respect to defendant’s contention that the trial court er- 
roneously allowed the State to refer to defendant's interview 
statements as a “confession” during opening statement and closing 
argument, we are not persuaded. Defendant made no objection to 
such reference. “[W]here a party does not object to a jury argument, 
the allegedly improper argument must be so prejudicial and grossly 
improper as to interfere with defendant’s right to a fair trial in order 
for the trial court to be found in error for failure to intervene ex mero 
motu.” State v. Fernandez, 346 N.C. 1, 25, 484 S.E.2d 350, 865 (1997). 
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Although the statements at issue were not introduced into evidence 
as a confession, they were sufficiently self-incriminating to be so 
characterized in argument, and such characterization by the prose- 
cution was not belabored or emphasized. As a result, we hold that 
the references were not so grossly improper as to amount to a de- 
nial of defendant’s right to a fair trial. This assignment of error is 
overruled. 


[5] Defendant’s next assignment of error involves the trial court’s 
denial of defendant’s request to have one of his witnesses declared 
hostile. At trial, defendant called as a witness Kenneth Fox, the hus- 
band of Vickie Fox, defendant’s girlfriend. During direct examination, 
Kenneth Fox testified that he lied to the police when he gave state- 
ments implicating the defendant. Defendant attempted to establish 
the motive for such lying by asking Kenneth Fox a leading question. 
The trial court sustained the State’s objection to the leading question 
and then denied defendant’s motion to have Kenneth Fox declared a 
hostile witness. Defendant argues that the trial court erred because 
the record reveals Kenneth Fox was only nominally a defense wit- 
ness, and that the error was prejudicial because it prevented defend- 
ant from establishing Kenneth Fox’s motive for lying to the police. We 
do not agree. 


Whether to allow a leading question on direct examination 
clearly falls within the discretion of the trial court. State v. 
Shoemaker, 334 N.C. 252, 261, 432 S.E.2d 314, 318 (1998). In State v. 
Riddick, 315 N.C. 749, 340 $.E.2d 55 (1986), this Court stated that, “A 
trial court may be reversed for abuse of discretion only upon a show- 
ing that its ruling was manifestly unsupported by reason... .” Id. at 
756, 340 S.E.2d at 59; see also Shoemaker, 334 N.C. at 261, 432 S.E.2d 
at 318. A careful examination of the record in this case shows that the 
trial court did not abuse its discretion. The trial court allowed 
defense counsel considerable latitude in his examination of Kenneth 
Fox. Defense counsel sought to ask leading questions in order to 
establish Kenneth Fox’s motive for lying to investigating officers 
about the roles of the defendant and Vickie Fox in the killing of Tony 
Queen. After the trial court denied the request to have Kenneth Fox 
declared a hostile witness, defense counsel succeeded in eliciting tes- 
timony that Fox’s motive for lying to the police about defendant’s role 
in the killing was Fox’s anger over defendant living with Fox’s wife 
and his desire to protect her from implication in the killing. This was 
the full substance of the testimony desired by defendant. Thus, 
defendant cannot show error, prejudicial or otherwise, by the denial 
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of his motion to have Kenneth Fox declared a hostile witness. This 
assignment of error is overruled. 


[6] Defendant next contends that the trial court erred by denying his 
motion to provide the jury with transcripts of recorded statements 
given to the police by codefendants in this case. During the investi- 
gation of this case, Kenneth and Vickie Fox were interviewed by the 
police—first Vickie alone, and then the two of them together. The 
police tape-recorded both of these interviews. At trial, the defendant 
introduced the tape recordings into evidence without objection from 
the State. However, when defendant attempted to introduce tran- 
scripts of these recordings, portions of which were allegedly inaudi- 
ble, the trial court sustained the State’s objections on both occasions. 
Defendant insists that this amounted to a denial of his Sixth 
Amendment right to present a defense. We find this argument with- 
out merit. 


Rule 1002 of the North Carolina Rules of Evidence, commonly 
known as the “best evidence rule,” provides that, “To prove the con- 
tent of a writing, recording, or photograph, the original writing, 
recording, or photograph is required, except as otherwise provided in 
these rules or by statute.” N.C.G.S. § 8C-1, Rule 1002 (1992). The best 
evidence rule requires that secondary evidence offered to prove the 
contents of a recording be excluded whenever the original recording 
is available. N.C.G.S. § 8C-1, Rules 1002-1004 (1992); 2 Kenneth S. 
Broun, Brandis & Broun on North Carolina Buidence § 253-257 (4th 
ed. 1993). In the present case, the tape recordings themselves were 
available, were introduced by defendant and were played for the jury. 
As such, the trial court properly excluded introduction of the tran- 
scripts under the best evidence rule. Defendant fails to offer any 
explanation as to how his constitutional right to present a defense 
was prejudiced by the denial of his request to introduce, in addition, 
the transcripts. This assignment of error is overruled. 


[7] In arelated assignment of error, defendant contends that the trial 
court expressed an impermissible opinion when it prevented defend- 
ant ex mero motu from using transcripts of codefendants’ recorded 
conversations with police officers. At trial, defendant called as a wit- 
ness Agent West, the police officer who interviewed Kenneth and 
Vickie Fox. When West referred to the transcripts of the recorded 
interviews, the trial court intervened without objection from either 
party and ordered the witness and defendant to refrain from referring 
to the transcripts. Defendant argued to the trial court that mention of 
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the transcripts was necessary because portions of the tape were 
inaudible. The trial court refused to reverse the ruling, stating, “Well, 
they’ve heard the tapes.” Defendant asserts that the trial court’s 
response impermissibly conveyed to the jury the opinion that the 
trial court found the interviews irrelevant. We do not agree. 


The trial court must at all times be absolutely impartial, State v. 
Brady, 299 N.C. 547, 264 S.E.2d 66 (1980), and the trial court is pro- 
hibited from expressing any opinion in the presence of the jury on 
any question of fact, State v. Bearthes, 329 N.C. 149, 405 S.E.2d 170 
(1991); N.C.G.S. § 15A-1222 (1988). However, the trial court also has 
the duty to ensure that time is not wasted in useless and repetitive 
presentation of the evidence. State v. Paige, 316 N.C. 630, 650, 343 
S.E.2d 848, 860 (1986). In the present case, the trial court had already 
allowed the actual tapes to be introduced into evidence and to be 
published to the jury. The trial court also had ruled the transcripts 
inadmissible before Agent West began referring to them in his testi- 
mony and before defendant began the disputed line of questioning. 
Therefore, we hold that the trial court properly exercised discretion 
in limiting reference to the transcripts, and that the trial court’s state- 
ment was merely a recognition that the jury had already heard the 
evidence in question. The statement cannot be fairly interpreted as an 
impermissible opinion. This assignment of error is overruled. 


[8] Defendant next contends that the trial court’s denial of a motion 
for mistrial after allegedly impermissible comments by the State 
about a codefendant’s failure to testify constitutes prejudicial error. 
Only two of the seven codefendants involved in this case testified in 
defendant’s trial. During defendant’s presentation of the evidence, the 
State cross-examined defense witness Agent West regarding his trip 
to Georgia with Robert Trantham to locate the victim’s body. Agent 
West noted that he had interviewed Trantham. The State then asked, 
“And it was heard from everybody else: Will you please tell us what 
Robert Trantham had to say?” Defendant’s objection to this question 
was sustained, but defendant’s motions for a mistrial and for a cura- 
tive instruction were denied. The State also made references to the 
lack of Trantham’s testimony during its closing argument, stating: 


Mr. LEONARD: ... Mr. Seago [defendant’s counsel] talked about 
Mr. Trantham, the close friend of Mr. York. . . . His best friend, like 
a brother, his constant companion, the man who saw and knew 
everything, one way or the other. They’ve got their contention; 
we've got ours. Mr. Trantham, the person who knows, would 
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know one way or the other. Now, two things here. The question I 
ask, of course, is, why, oh why, did they not calli his star number 
one witness, his best friend.... 


Mr. SEAGO: Objection, Your Honor. 
Mr. LEONARD: —-to court. 
THE CourT: Objection sustained. 


Mr. LEONARD: Excuse me, Your Honor. Mr. Seago says this, he 
says, “Trantham has a right to remain silent, Fifth Amendment.” 
True, no problem. You know, I abide by the law, and this Court 
abides by the law. Two things though. A person can be granted 
immunity. ... No problem at all. But more importantly than that 
is, if they had any problem with that proposition, West was on the 
stand. I didn’t—you know, Trantham hadn’t come close to the 
courthouse. My question was, What did he tell you. Objection 
was made to that and the objection was sustained, because that 
would be hearsay. But if these gentlemen really wanted you to 
hear that, they would have let you have heard it— 


Mr. SEAGO: Objection. 
Mr. LEONARD: —at that time. 
THE COURT: Objection sustained. 


Defendant argues that these statements were made solely to preju- 
dice the minds of the jurors and that he is entitled to a new trial as a 
result. We disagree. 


A review of the record indicates that the trial court sustained all 
of defendant’s objections to these allegedly improper statements. The 
trial court issued general instructions to the jury at the outset of the 
trial. Among these were instructions regarding the consideration to 
be given evidence to which an objection had been raised and sus- 
tained. These instructions are sufficient to cure any prejudicial effect 
suffered by defendant regarding evidence to which an objection was 
raised and sustained. State v. Franks, 300 N.C. 1, 265 S.E.2d 177 
(1980); State v. Vines, 105 N.C. App. 147, 412 S.E.2d 156 (1992). 
Assuming arguendo that the trial court’s rejection of defendant's 
motion for a precautionary instruction was erroneous, it does not 
appear from the record that the error was prejudicial error within the 
meaning of N.C.G.S. § 15A-1443(a). That is, it does not appear that 
but for such error, there was a reasonable possibility that the result 
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would have been different from that which occurred. State v. Faison, 
330 N.C. 347, 357, 411 S.E.2d 143, 149 (1991); State v. Freeman, 313 
N.C. 539, 548, 330 S.E.2d 465, 473 (1985). Robert Trantham was iden- 
tified and referred to a number of times throughout the trial, includ- 
ing several times by defendant’s own testimony. The fact that 
Trantham was not testifying was readily apparent to the jury, and the 
questions of the prosecutor which were disallowed cannot reason- 
ably be said to have caused the jury to reach a different result. 


Regarding references to Trantham in the State’s closing argu- 
ment, we hold that they were within the wide latitude granted parties 
during closing argument. During direct examination of the defendant, 
defendant repeatedly referred to Robert Trantham as having been 
involved in the circumstances leading to the death of the victim. As 
such, it was permissible for the State to draw the jury’s attention to 
the failure of the defendant to produce Trantham as a source of 
exculpatory evidence. State v. Alston, 341 N.C. 198, 243, 461 S.E.2d 
687, 711-12 (1995), cert. denied, — U.S. —, 184 L. Ed. 2d 100 (1996); 
State v. Tilley, 292 N.C. 132, 148, 2382 S.E.2d 433, 441 (1977). 
Furthermore, considering the wide latitude granted parties during 
closing argument, State v. Worthy, 341 N.C. 707, 709-10, 462 S.E.2d 
482, 483-84 (1995), we do not find the comments to have “so infected 
the trial with unfairness as to make the resulting conviction a denial 
of due process,” State v. Green, 336 N.C. 142, 186, 448 S.E.2d 14, 40, 
cert. denied, 513 U.S. 1046, 180 L. Ed. 2d 547 (1994). Trantham was 
repeatedly referred to throughout the case and particularly during 
defendant’s presentation of evidence. Therefore, the State’s reference 
to him and to the defendant’s failure to have him testify was not 
improper in the context of this case. | 


Regarding defendant’s requests for a mistrial, this Court has held 
that “[t]he decision whether to grant a motion for mistrial rests 
within the sound discretion of the trial judge and will not ordinarily — 
be disturbed on appeal absent a showing of abuse of that discretion.” 
State v. Primes, 314 N.C. 202, 215, 333 S.E.2d 278, 286 (1985); accord 
State v. King, 343 N.C. 29, 44, 468 S.E.2d 232, 242 (1996). For the 
above reasons, the trial court did not abuse its discretion in refusing 
to grant defendant’s motions for a mistrial based on the allegedly 
improper comments of the prosecutor. This assignment of error is 
overruled. | 


[9] In his next assignment of error, defendant contends that the trial 
court erred by sustaining the State’s objection to the proposed testi- 
mony of Desiree Acosta, a cellmate of Vickie Fox’s. The trial court 
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conducted a voir dire of Acosta out of the presence of the jury. The 
evidence defendant sought to have introduced involved a letter com- 
posed by Acosta, Fox and another cellmate while the three were 
imprisoned together. Acosta testified that the purpose of the letter . 
was to build confidence between herself and the defendant in order 
to get defendant to take the entire blame for Queen’s death. The 
defendant argued that the testimony was relevant to show Vickie 
Fox’s manipulative hold over the defendant and to impeach her prior 
testimony to the contrary. The State objected on the grounds that the 
testimony was collateral to the issue of the defendant’s guilt or inno- 
cence and also potentially confusing to the jury. The trial court 
denied defendant’s proffer of this testimony. We hold that the trial 
court properly excluded Acosta’s proposed testimony. 


Rule 401 of the North Carolina Rules of Evidence defines rele- 
vant evidence as “evidence having any tendency to make the exist- 
ence of any fact that is of consequence to the determination of the 
action more probable or less probable than it would be without the 
evidence.” N.C.G.S. § 8C-1, Rule 401 (1992). The testimony proffered 
by the defendant in this case does not go to prove the existence of 
any fact that is of consequence in the determination of the charge of 
murder for which defendant was found guilty. The testimony 
involved alleged purposes for Vickie Fox’s actions while in prison. It 
did not concern defendant’s motives for the killing or any actions 
taken by defendant in relation to proving his guilt or innocence. As 
such, the testimony was collateral and therefore irrelevant. Evidence 
that is not relevant is not admissible. N.C.G.S. § 8C-1, Rule 402 (1992). 
Even assuming the testimony was relevant, Rule 403 provides that 
“evidence may be excluded if its probative value is substantially out- 
weighed by the danger of unfair prejudice, confusion of the issues, or 
misleading the jury, or by considerations of undue delay, waste of 
time, or needless presentation of cumulative evidence.” N.C.G.S. 
§ 8C-1, Rule 403 (1992). The voir dire of witness Acosta revealed that. 
she had been imprisoned for trafficking over seventy-six pounds of 
marijuana, that her recall of significant events surrounding the draft- 
ing of the letter was questionable (including not knowing which por- 
tions of the letter were attributable to which of the three women), 
and that she was speculating on the ultimate purposes underlying the 
writing of the letter. Thus, the reliability of the testimony regarding 
the letter was questionable and would likely have confused the jury 
on a collateral matter. As a result, it was properly excluded by the 
trial court, and this assignment of error is overruled. 
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[10] Defendant next assigns as error the trial court’s denial of his 
request for jury instructions on accidental death, death by misadven- 
ture and intervening agency. Defendant argues as fact: (1) that the 
victim voluntarily stayed at the trailer, (2) that there was no evidence 
defendant intended to torture or to kill the victim, and (3) that the 
actions of Kenneth Fox in binding the victim in the closet were what 
led to the victim’s death. According to defendant, these serve as bases 
for the requested instructions. We hold defendant’s contention to be 
without merit. 


Any defense based on the suggestion that the death was the result 
of an accident or misadventure must be predicated upon the absence 
of an unlawful purpose on the part of the defendant. State v. Faust, 
254 N.C. 101, 103, 118 S.E.2d 769, 777, cert. denied, 368 U.S. 851, 7 
L. Ed. 2d 49 (1961); State v. Liner, 98 N.C. App. 600, 608, 391 S.E.2d 
820, 824, disc. rev. denied, 327 N.C. 435, 395 S.E.2d 693 (1990). In the 
present case, abundant evidence shows that the defendant and other 
individuals intended to punish the victim through cruel and torturous 
treatment over the course of numerous days. Part of that treatment 
was binding defendant and confining him in a closet. The cumulative 
effect of the torturous treatment was the death of the victim. 
Therefore, there is no basis for defendant’s requested instructions, 
and this assignment of error is overruled. 


[11] In his final assignment of error, defendant asserts that the trial 
court erroneously instructed the jury on the theory of acting in con- 
cert. Defendant contends there was insufficient evidence in this case 
to prove that each of the codefendants shared a common plan or 
scheme to intentionally inflict torture on the victim. Defendant also 
argues that the acting in concert instruction lessened the State’s bur- 
den of proof by allowing the jury to convict the defendant without the 
particular mens rea for the crimes charged. We reject this contention. 


The common thread running throughout this case was the desire 
of defendant and the other residents of Vickie Fox’s trailer to inflict 
punishment on the victim for his admission to molesting Fox’s daugh- 
ter. The punishment was accomplished by repeated acts of brutality 
and torture, including persistent beating and kicking of the victim, 
shaving his head, scraping the word “faggot” on his arm, burning his 
genitals and legs, and forcing him to ingest his own urine. There was 
clearly a common plan or purpose among defendant and his codefen- 
dants to intentionally torture the victim. Furthermore, the trial court 
in this case instructed the jury only on the theories of murder by tor- 
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ture and felony murder. In State v. Johnson, 317 N.C. 193, 344 S.E.2d 
775 (1986), this Court held that premeditation and deliberation is not 
an element of the crime of first-degree murder perpetrated by means 
of torture. /d. at 203, 344 S.E.2d at 781; see also State v. Anderson, 
346 N.C. 158, 161, 484 S.E.2d 548, 545 (1997). In State v. Swift, 290 
N.C, 383, 226 S.E.2d 652 (1976), we held that premeditation and delib- 
eration is not an element of felony murder. Jd. at 407, 226 S.E.2d at 
669. Further, intent to kill is not an essential element of first-degree 
murder either by torture or under the felony murder rule. Johnson, 
317 N.C. at 203, 344 S.E.2d at 781. Thus, the State was not required to 
prove that the defendant possessed a particular mens rea. All of the 
elements for acting in concert were met, and the trial court did not 
err in its jury instructions. This assignment of error is overruled. 


For the foregoing reasons, we hold that defendant received a 
fair trial, free of prejudicial error. 


NO ERROR. 


PATRICIA M. MEYER, ADMINISTRATRIX FOR THE ESTATE OF CLEARMAN I. FRISBEE 
v. JO ANN WALLS, INDIVIDUALLY AND IN HER OFFICIAL CAPACITY AS LICENSE HOLDER 
AND ADMINISTRATOR OF COMMUNITY CARE OF HAYWOOD, NO. 3; GEORGE 
ANDREW BROWN, III, INDIVIDUALLY AND 4S GEORGE ANDREW BROWN D/b/A 
A & B EXCAVATING, INC.; A & B EXCAVATING, INC.; COUNTY OF BUNCOMBE, 
BUNCOMBE COUNTY DEPARTMENT OF SOCIAL SERVICES; CALVIN E. 
UNDERWOOD, JR., INDIVIDUALLY AND IN HIS OFFICIAL CAPACITY AS DIRECTOR OF THE 
BUNCOMBE COUNTY DEPARTMENT OF SOCIAL SERVICES; KAY BARROW, INDIVIDUALLY 
AND IN HER OFFICIAL CAPACITY AS SUPERVISOR AT THE BUNCOMBE COUNTY DEPARTMENT 
OF SOCIAL SERVICES; MACKEY MILLER, INDIVIDUALLY, AND IN HIS OFFICIAL CAPACITY AS 
A SOCIAL WORKER AT THE BUNCOMBE COUNTY DEPARTMENT OF SOCIAL SERVICES 


No. 271PA96 
(Filed 5 September 1997) 


1. State §§ 30, 38 (NCI4th)— applicability of Tort Claims 
Act—action against county DSS—jurisdiction in superior 
court 

The Tort Claims Act applies only to actions against State 
departments, institutions, and agencies and does not apply to 
claims against officers, employees, involuntary servants, and 
agents of the State. Therefore, jurisdiction for a negligence suit 
against a county DSS lies in the superior court rather than in the 
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Industrial Commission pursuant to the Tort Claims Act, regard- 
less of whether the county DSS was acting as an agent of DHR, 
since the DSS is not a State agency. 


Am Jur 2d, States, Territories, and Dependencies 
§§ 129 et seq. 


. Counties § 126 (NCI4th)— action against county DSS— 


waiver of governmental immunity—liability insurance— 
sufficiency of allegations 


Plaintiff sufficiently alleged a waiver of governmental immu- 
nity by Buncombe County where plaintiff alleged that Buncombe 
County waived immunity pursuant to N.C.G.S. § 153A-435(a) 
through the purchase of liability insurance. Therefore, the trial 
court improperly dismissed a claim against the Buncombe 
County DSS for lack of subject matter jurisdiction. 


Am Jur 2d, Municipal, County, School, and State Tort 
Liability §§ 37 et seq. 


Liability or indemnity insurance carried by governmen- 
tal unit as affecting immunity from tort liability. 68 ALR2d 
1437. 


Validity and construction of statute authorizing or 
requiring governmental unit to procure Liability insurance 
covering public officers or employees for liability arising 
out of performance of public duties. 71 ALR3d 6. 


Validity and construction of statute or ordinance limit- 
ing the kinds or amount of actual damages recoverable in 
tort action against governmental unit. 43 ALR4th 19. 


. Public Officers and Employees §§ 35, 68 (NCI4th); State 


§ 19 (NCI 4th)— negligence of DSS and its employees—suit 
not limited to DHR—superior court claim against DSS and 
individuals 


Plaintiff was not limited to a suit against DHR as principal for 
alleged negligence by a county DSS and its employees. Although 
plaintiff may not receive a double recovery, plaintiff may seek a 
judgment against the agent or principal or both; therefore, the 
fact that DSS and its employees may have been acting as agents 
of DHR, a state agency, does not preclude a claim against them in 
superior court. 
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Am Jur 2d, Public Officers and Employees §§ 301, 302, 
330, 332. 


Validity and construction of statute authorizing or 
requiring governmental unit to procure liability insurance 
covering public officers or employees for liability arising 
out of performance of public duties. 71 ALR3d 6. 


Validity and construction of statute authorizing or 
requiring governmental unit to indemnify public officer or 
employee for liability arising out of performance of public 
duties. 71 ALR3d 90. 


. Election of Remedies § 2 (NCI4th); State § 19 (NCI4th); 
Public Officers and Employees § 68 (NCI4th)— Tort 
Claims action against agency—superior court action 
against agent or employee 

A plaintiff may maintain both a suit against a state agency in 
the Industrial Commission under the Tort Claims Act and a suit 
against the negligent agent or employee in the General Court of 
Justice for common law negligence. 


Am Jur 2d, Election of Remedies §§ 8, 9, 16-19; 
Municipal, County, School, and State Tort Liability §§ 61 et 
seq.; States, Territories and Dependencies §§ 99-117. 


. Public Officers and Employees § 35 (NCI4th)— public offi- 
cial—official or individual capacity—acts outside official 
duties—irrelevancy 


Whether allegations relate to actions outside the scope of a 
defendant’s official duties is not relevant in determining whether 
the defendant is being sued in his or her official or individual 
capacity. 


Am Jur 2d, Public Officers and Employees §§ 301, 302, 
330, 332. 


Validity and construction of statute authorizing or 
requiring governmental unit to procure liability insurance 
covering public officers or employees for liability arising 
out of performance of public duties. 71 ALR3d 6. 


Validity and construction of statute authorizing or . 
requiring governmental unit to indemnify public officer or 
employee for liability arising out of performance of public 
duties. 71 ALR3d 90. 
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Public Officers and Employees §§ 35, 68 (NCI4th)— claims 
against DSS official and employees—official and individual 
capacities | 


Plaintiff's complaint seeks recovery from the individual 
defendants, an official and employees of a county DSS, in both 
their official and individual capacities where the complaint states 
in its caption and allegations that defendants are being sued in 
their official and individual capacities, and where plaintiff seeks 
damages from both the individual defendants and the county 
DSS. 


Am Jur 2d, Public Officers and Employees §§ 301, 302, 
330, 332. 


Validity and construction of statute authorizing or 
requiring governmental unit to procure liability insurance 
covering public officers or employees for liability arising 
out of performance of public duties. 71 ALR3d 6. 


Validity and construction of statute authorizing or 
requiring governmental unit to indemnify public officer or 
employee for liability arising out of performance of public 
duties. 71 ALR3d 90. 


. Public Officers and Employees §§ 35, 68 (NCI4th)— claims 


against DSS official and employees—official capacities— 
superior court action 


A claim against an official and employees ofa county DSS in 
their official capacities was a claim against DSS and was properly 
before the superior court along with a claim against DSS. 


Am Jur 2d, Public Officers and Employees §§ 301, 302, 
330, 332. 


Validity and construction of statute authorizing or 
requiring governmental unit to procure liability insurance 
covering public officers or employees for liability arising 
out of performance of public duties. 71 ALR3d 6. 


Validity and construction of statute authorizing or 
requiring governmental unit to indemnify public officer or 


employee for liability arising out of performance of public 


duties. 71 ALR3d 90. 
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8. Public Officers and Employees §§ 35, 68 (NCI4th)— claims 
against public official and employees—improper dismis- 
sals—failure to appeal 

Holdings by the Court of Appeals that the director of a 
county DSS was a public official and a DSS social worker and a 
DSS supervisor of adult protective services were public employ- 
ees, and that the trial court improperly dismissed a claim against 
the director in his individual capacity for allegations of willful 

and wanton conduct and claims against the employees in their 
individual capacities for mere negligence were allowed to stand 
where the defendants did not appeal these holdings to the 
Supreme Court. | 


Am Jur 2d, Public Officers and Employees §§ 301, 302, 
330, 332. 


Validity and construction of statute authorizing or 
requiring governmental unit to procure Liability insurance 
covering public officers or employees for liability arising 
out of performance of public duties. 71 ALR3d 6. 


Validity and construction of statute authorizing or 
requiring governmental unit to indemnify public officer or 
employee for liability arising out of performance of public 
duties. 71 ALR3d 90. 


9. Public Officers and Employees § 35 (NCI4th)— public offi- 
cial—- willful and wanton conduct—conclusory allegation 


A conclusory allegation that a public official acted willfully 
and wantonly is not sufficient, by itself, to withstand a Rule 
12(b)(6) motion to dismiss; rather, the facts alleged in the com- 
plaint must support such a conclusion. 


Am Jur 2d, Public Officers and Employees §§ 301, 302, 
330, 332. 


Validity and construction of statute authorizing or 
requiring governmental unit to procure liability insurance 
covering public officers or employees for liability arising 

out of performance of public duties. 71 ALR3d 6. 


Validity and construction of statute authorizing or 
requiring governmental unit to indemnify public officer or 
employee for liability arising out of performance of public 
duties. 71 ALR3d 90. 
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On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani- 
mous decision of the Court of Appeals, 122 N.C. App. 507, 471 8.E.2d 
422, (1996), affirming in part, reversing in part, and remanding an 
order on defendants’ motions to dismiss entered 2 November 1994 by 
Downs, J., in Superior Court, Haywood County. Heard in the Supreme 
Court 13 February 1997. 


Hyler & Lopez, PA, by George B. Hyler, Jr., and Robert J. Lopez, 
for plaintiff-appellee. 


Charlotte A. Wade for defendant-appeliants Buncombe County 
DSS, Underwood, Miller, and Barrow. 


Michael F Easley, Attorney General, by D. Sigsbee Miller, 
Assistant Attorney General, for the State, amicus curtae. 


James B. Blackburn and Womble Carlyle Sandridge & Rice, 
PL.L.C., by Robert H. Sasser, III, on behalf of The North 
Carolina Association of County Commissioners, amicus 
curiae. 


ORR, Justice. 


On 9 February 1992, decedent Clearman I. Frisbee committed 
suicide by placing an explosive blasting cap in his mouth and deto- 
nating it with a battery. More than two years prior to Mr. Frisbee’s 
death, the Buncombe County Department of Social Services (“DSS” 
or “Buncombe County DSS”) petitioned the Buncombe County Clerk 
of Superior Court to declare Mr. Frisbee legally incompetent because 
his multiple medical and psychological problems rendered him 
“unable to manage his own affairs.” On 28 November 1989, Mr. 
Frisbee was adjudicated legally incompetent, and defendant DSS was 
appointed as Mr. Frisbee’s legal guardian. While under DSS’ care, Mr. 
Frisbee was placed in and removed from several community care 
facilities because of his behavior. On 11 February 1991, Mr. Frisbee 
was admitted to Community Care of Haywood No. 3 (“Community 
Care #3”) by defendant Jo Ann Walls, the administrator of Community 
Care #3. At that time, defendant Mackey Miller was the DSS social 
worker handling Mr. Frisbee’s case, defendant Calvin E. Underwood 
was the director of the Buncombe County DSS, and defendant Kay 
Barrow was the supervisor of the Adult Protective Services Unit at 
the Buncombe County DSS. Because of their respective positions 
with DSS, both defendants Underwood and Barrow had general 
guardianship authority over Mr. Frisbee. 
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On 9 November 1993, plaintiff Patricia M. Meyer, as administra- 
trix for the estate of Clearman I. Frisbee, filed a wrongful death 
action alleging that Mr. Frisbee’s death was proximately caused by | 
the negligence of the named defendants. Plaintiff alleged, among 
other things, that defendants Underwood, Barrow, and Miller, indi- 
vidually and in their official capacities as agents of defendant 
Buncombe County DSS, (1) failed to make proper provisions for Mr. 
Frisbee’s care, comfort, and maintenance; (2) failed to act in his best 
interest; and (3) failed to adequately respond to information provided 
by family members regarding Mr. Frisbee’s condition and conditions 
at Community Care #3. Plaintiff also asserted multiple negligence 
claims against defendant Buncombe County DSS. Defendants 
Underwood, Barrow, Miller, and Buncombe County DSS filed 
motions to dismiss pursuant to Rule 12(b)(1) and Rule 12(b)(6). After 
a hearing, the trial court dismissed plaintiff's claim against defendant 
Buncombe County DSS for lack of subject matter jurisdiction, con- 
cluding that exclusive jurisdiction over the claim against DSS is in 
the Industrial Commission, and dismissed plaintiff's claim against 
defendants Underwood, Barrow, and Miller for failure to state a claim 
upon which relief can be granted. This appeal pertains solely to these 
motions to dismiss filed by defendants Underwood, Barrow, Miller, 
and DSS. 


Plaintiff appealed to the Court of Appeals, which held: (1) juris- 
diction depends on the statutory authority for waiver of immunity, 
the jurisdictional provisions of N.C.G.S. § 153-435(b) control over 
those of N.C.G.S. § 143-291(a) where there is a conflict, and a remand 
is necessary for a determination as to whether the amount of insur- 
ance coverage exceeded the $100,000 cap on recovery under the Tort 
Claims Act; (2) a suit against Underwood in his official capacity must 
proceed in the same forum as a suit against DSS and must therefore 
be remanded along with the suit against DSS; (3) the trial court prop- 
erly dismissed plaintiff's claim against Underwood in his individual 
capacity for mere negligence in the performance of his duties and 
improperly dismissed the claim against Underwood in his individual 
capacity for allegations of willful and wanton conduct; and (4) the 
trial court improperly dismissed plaintiff's claims against Barrow and — 
Miller in their individual capacities for mere negligence. We reverse 
the Court of Appeals’ decision as it pertains to the claim against DSS 
because we hold that since DSS is not a state agency, the Tort Claims 
Act does not apply to the claim against DSS, and we affirm the Court 
of Appeals’ decision as it pertains to the claims against Underwood, 
Barrow, and Miller in their official and individual capacities. 
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DEFENDANT BUNCOMBE COUNTY DEPARTMENT 
OF SOCIAL SERVICES 


The trial court dismissed the claim against DSS based on lack 
of subject matter jurisdiction on the grounds that the action must 
be brought in the Industrial Commission. The Court of Appeals, 
however, concluded that jurisdiction depends on the statutory 
authority for waiver of immunity, that the jurisdictional provisions of 
N.C.G.S. § 153-435(b) control over those of N.C.G.S. § 143-291(a) 
where there is a conflict, and that a remand is necessary for a deter- 
mination as to whether the amount of insurance coverage exceeded 
the $100,000 cap on recovery under the Tort Claims Act. We disagree 
with the Court of Appeals’ interpretation of the law governing this 
issue. 


[1] The issue before us is whether jurisdiction for the suit against 
DSS lies before the Industrial Commission pursuant to the Tort 
Claims Act or before the Superior Court as originally filed by plain- » 
tiff. We conclude that jurisdiction resides in the Superior Court. 
Under the doctrine of sovereign immunity, the State is immune from 
suit absent waiver of immunity. E.g., Gammons v. N.C. Dep’t of 
Human Resources, 344 N.C. 51, 54, 472 S.E.2d 722, 723 (1996). Under 
the doctrine of governmental immunity, a county is immune from suit 
for the negligence of its employees in the exercise of governmental 
functions absent waiver of immunity. E.g., State ex rel. Hayes v. 
Billings, 240 N.C. 78, 80, 81 S.E.2d 150, 152 (1954). An action against | 
a commission or board created by statute as an agency of the State 
where the interest or rights of the State are directly affected is in fact 
an action against the State. Prudential Ins. Co. of America v. Powell, 
217 N.C. 495, 8 S.E.2d 619 (1940). Likewise, an action against a county 
agency which directly affects the rights of the county is in fact an 
action against the county. | 


N.C.G.S. § 143-291(a) of the Tort Claims Act provides a limited 
waiver of immunity for negligence claims against all departments, 
institutions, and agencies of the State. N.C.G.S. § 153A-435 provides 
that a county’s governmental immunity may be waived by the pur- 
chase of liability insurance. “Waiver of sovereign immunity may not 
be lightly inferred and State statutes waiving this immunity, being in 
derogation of the sovereign right to immunity, must be strictly con- 
strued.” Guthrie v. N.C. State Ports Auth., 307 N.C. 522, 537-38, 299 
S.E.2d 618, 627 (1983). We hold that because Buncombe County DSS 
is not a state agency, the Tort Claims Act does not apply. 
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The Tort Claims Act provides in pertinent part: 


(a) The North Carolina Industrial Commission is hereby 
- constituted a court for the purpose of hearing and passing upon 
tort claims against the State Board of Education, the Board 
of Transportation, and all other departments, institutions 
and agencies of the State. The Industrial Commission shall de- 
_ termine whether or not each individual claim arose as a result of 
the negligence of any officer, employee, involuntary servant or 
agent of the State while acting within the scope of his office, 
employment, service, agency or authority, under circumstances 
where the State of North Carolina, if a private person, would be 
liable to the claimant in accordance with the laws of North 
Carolina. 


N.C.G.S. § 143-291(a) (1996) (emphasis added). 


This Court has held that the Tort Claims Act does not confer juris- 
diction in the Industrial Commission over a claim against an 
employee of a state agency. We addressed this issue in Wirth v. 
Bracey, 258 N.C. 505, 507-08, 128 S.E.2d 810, 813 (1963): 


The only claim authorized by the Tort Claims Act is a claim 
against the State agency. True, recovery, if any, must be based 
upon the actionable negligence of an employee of such agency 
while acting within the scope of his employment. However, recov- 
ery, if any, against the alleged negligent employee must be by 
common law action. 


Likewise, the Tort Claims Act does not confer jurisdiction in the 
Industrial Commission over a claim against a county department that 
is an alleged involuntary servant or agent of the State. See Turner v. 
Gastonia City Bd. of Educ., 250 N.C. 456, 109 S.E.2d 211 (1959). In 
Turner v. Board of Education, the plaintiff sued the Gastonia City 
Board of Education in the Industria] Commission based on the negli- 
gence of an employee of the City Board. This Court held that because 
the City Board was not a state agency, the Tort Claims Act did not 
constitute a waiver of immunity as to the City Board. 


The General Assembly created the State Board of Education 
and fixed its duties. It is an agency of the State with statewide 
application. The General Assembly likewise created the county 
and city boards and fixed their duties-which are altogether local. 
The Tort Claims Act, applicable to the State Board of Education 
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and to the State departments and agencies, does not include local 
units such as county and city boards of education. 


Tort claims may be filed before the Industrial Commission 
against “the State Board of Education, State Highway & Public 
‘Works Commission, and all other departments, institutions, and 
agencies of the State.” Claims for tort liability are allowed only by | 
virtue of the waiver of the State’s immunity. Under the ordinary 
rules of construction, “departments, institutions, and agencies of 
the State” must be interpreted in connection with the preceding 
designation, “State Board of Education and State Highway & 

- Public Works Commission.” Where words of general enumeration 
follow those of specific classification, the general words will be 
interpreted to fall within the same category as those previously 
designated. The maxim e7yusdem generis applies especially to the 
construction of legislative enactments. It is founded upon the 
obvious reason that if the legislative body had intended the gen- 
eral words to be used in their unrestricted sense the specific 
words would have been omitted. In no sense may we consider the 
Gastonia City Board of Education in the same category as the 
State Board of Education and the State Highway & Public Works 
Commission. For example, we may well consider the State Board 
of Agriculture, G.S. 106-2, the Board of Conservation and 
Development, G.S. 113-4, and the State Board of Public Welfare, 
G.S. 108-1, in the same general category as the State Board of 
Education and the State Highway & Public Works Commission. 
The Gastonia City Board of Education does not meet the classifi- 
cation. County and city boards of education serve very important, 
though purely local functions. The State contributes to the school 
fund, but the local boards select and hire the teachers, other 
employees and operating personnel. The local boards run the 
schools. 


Turner v. Board of Education, 250 N.C. at 462-63, 109 S.E.2d at 216 
(citations omitted). 


The Court of Appeals stated that Buncombe County DSS “is an 
agent of the Department of Human Resources and a subordinate divi- 
sion of the State and therefore within the purview of G.S. 143-291(a).” 
Meyer v. Walls, 122 N.C. App. 507, 514, 471 S.E.2d 422, 427 (1996). In 
support of this statement, the Court of Appeals cited Vaughn v. N.C. 
Dept of Human Resources, 296 N.C. 683, 690, 252 S.E.2d 792, 797 
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(1979); EEE-ZZZ Lay Drain Co. v. N.C. Dep’t of Human Resources, 
108 N.C. App. 24, 28, 422 S.E.2d 338, 341 (1992); and Coleman v. 
Cooper, 102 N.C. App. 650, 657-58, 403 S.E.2d 577, 581-82, disc. rev. 
denied, 329 N.C. 786, 408 S.E.2d 517 (1991). 


In Vaughn and Gammons, the plaintiffs sued the Department of 
Human Resources (“DHR”) in the Industrial Commission under the 
Tort Claims Act. The issue in Vaughn and Gammons was whether 
DHR could be held vicariously liable as principal for the acts of a 
county DSS as agent. In the case at bar, plaintiff is seeking recovery 
directly against a county DSS, the alleged agent, rather than DHR, the 
alleged principal. Thus, Vaughn and Gammons do not support a 
holding that the Tort Claims Act applies to a suit against the alleged 
agent. In fact, in Vaughn and Gammons, this Court held that the 
county departments of social services were agents of DHR. The Tort 
Claims Act lists agents in a category with officers, employees, and 
involuntary servants, rather than with state departments, institu- 
tions, and agencies. An agent of the State and a state agency are fun- 
damentally different and are treated differently by the Tort Claims 
Act. 


As we stated above, a statutory waiver of sovereign immunity 
must be strictly construed. Therefore, the Tort Claims Act applies 
only to actions against state departments, institutions, and agencies 
and does not apply to claims against officers, employees, involuntary 
servants, and agents of the State. To the extent that any cases are 
inconsistent with this holding, they are overruled. See Robinette v. 
Barriger, 116 N.C. App. 197, 447 S.E.2d 498 (1994) (holding that the 
Alexander County Health Department is a state agency, rather than a 
county agency, and that because the Industrial Commission has 
exclusive jurisdiction of negligence actions against the State, the trial 
court did not err in granting summary judgment for the county based 
on a lack of subject matter jurisdiction), aff'd per curiam without 
precedential value, 342 N.C. 181, 463 S.E.2d 78 (1995); EEE-ZZ2Z Lay 
Drain Co. v. N.C. Dep’t of Human Resources, 108 N.C. App. 24, 422 
S.E.2d 338 (holding that because the Transylvania County Health 
Department acted as an agent of the North Carolina Department of 
Environment, Health, and Natural Resources (“DEHNR’”), the county 
health department was, like DEHNR, immune from suit); Coleman v. 
Cooper, 102 N.C. App. 650, 658, 403 S.E.2d 577, 582 (holding that a 
cause of action against Wake County as a subordinate division of the 
State must be brought before the Industrial Commission under the 
Tort Claims Act). We note that in Gammons, this Court stated that in 
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Coleman, the Court of Appeals correctly applied Vaughn in deter- 
mining that Wake County DSS was acting as an agent of DHR; how- 
ever, we made no reference to whether Wake county could be sued 
under the Tort Claims Act. 


[2] For the foregoing reasons, the Tort Claims Act does not apply 
to the claim against Buncombe County DSS, regardless of wheth- 
er Buncombe County DSS was acting as an agent of DHR. How- 
ever, under the doctrine of governmental immunity, the claim would 
still be subject to dismissal unless Buncombe County waived im- . 
munity. In the complaint, plaintiff alleged that Buncombe County 
waived immunity pursuant to N.C.G.S. § 153A-435(a) through the 
purchase of liability insurance. N.C.G.S. § 153A-485(a) provides in 
pertinent part that the “[p]urchase of insurance pursuant to this 
subsection waives the county’s immunity, to the extent of insurance 
coverage, for any act or omission occurring in the exercise of a 
governmental function.” We conclude that plaintiff sufficiently 
alleged a waiver of immunity by Buncombe County through the pur- 
chase of liability insurance. Therefore, the trial court improperly dis- 
missed the claim against Buncombe County DSS for lack of subject 
matter jurisdiction. : 


[3] Defendants DSS, Underwood, Barrow, and Miller argue that this 
claim may be brought against only DHR, as principal, and not defend- 
ants, as agents. This argument is contrary to clearly established law. 
Although a plaintiff may not receive a double recovery, he may seek 
a judgment against the agent or the principal or both. See Bowen v. 
Iowa Natl Mut. Ins. Co., 270 N.C. 486, 155 S.E.2d 238 (1967); Wirth 
v. Bracey, 258 N.C. 505, 128 S.E.2d 810; Palomino Mills v. Davidson 
Mills Corp., 230 N.C. 286, 52 S.E.2d 915 (1949). Therefore, the fact 
that defendants may have been acting as agents of the State does not 
preclude a claim against defendants. 


[4] Furthermore, the fact that the Tort Claims Act provides for sub- 
ject matter jurisdiction in the Industrial Commission over a negli- 
gence claim against the State does not preclude a claim against 
defendants in Superior Court. A plaintiff may maintain both a suit 
against a state agency in the Industrial Commission under the Tort 
Claims Act and a suit against the negligent agent or employee in the 
General Court of Justice for common-law negligence. See Wirth v. 
Bracey, 258 N.C. at 507-08, 128 S.E.2d at 813 (holding that plaintiff’s 
sult against a state employee was not barred by the doctrine of elec- 
tion). As this Court explained in Wirth v. Bracey: 
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“The decisions generally are to the effect that in an action ex 
delicto, where the doctrine of respondeat superior is, or may be, 
invoked, the injured party may sue the servant alone or the mas- 
ter alone, or may bring a single action against both.” Bullock v. 
Crouch, 243 N.C. 40, 42, 89 S.E.2d 749[, 751 (1955)]. 


Prior to the enactment of the Tort Claims Act the Highway 
Commission, aS an agency or instrumentality of the State, 
enjoyed immunity to liability for injury or loss caused by the neg- 
ligence of its employees. Even so, then as now, an employee of . 
such agency was personally liable for his own actionable negli- 
gence. The Tort Claims Act, waiving governmental immunity to 
that extent, permitted recovery against the State agency as 
therein provided. The obvious intention of the General Assembly 
in enacting the Tort Claims Act was to enlarge the rights and 
remedies of a person injured by the actionable negligence of an 
employee of a State agency while acting in the course of his 
employment. | 


Wirth v. Bracey, 258 N.C. at 507-08, 128 $.E.2d at 813 (citations 
omitted). We note that the State may be joined as a third-party 
defendant in the state courts in an action for contribution or in an 
action for indemnification. See N.C.G.S. § LA-1, Rule 14(c) (1990); 
N.C.G.S. § 1B-1¢h) (1983); Guthrie v. N.C. State Ports Auth., 307 N.C. 
at 540, n.5, 299 S.E.2d at 628, n.5; Teachy v. Coble Dairies, Inc., 306 
N.C. 324, 331, 293 S.E.2d 182, 186 (1982). 


For the foregoing reasons, the fact that defendants may have 
been acting as agents of DHR does not render defendants immune 
from suit in Superior Court. Therefore, the trial court properly denied 
the motion to dismiss the claims against Underwood, Barrow, and 
Miller for lack of subject matter jurisdiction. Also, plaintiff suffi- 
ciently alleged a waiver of immunity by Buncombe County through 
the purchase of liability insurance. Therefore, the trial court improp- 
erly allowed the motion to dismiss the claim against Buncombe 
County DSS for lack of subject matter jurisdiction. 


DEFENDANTS UNDERWOOD, BARROW, AND MILLER 


The complaint stated in its caption and in its allegations 
that plaintiff was suing Underwood, Barrow, and Miller in both their 
official and individual capacities. In its order, the trial court did not 
refer to the official or individual capacities of these claimants. 
Instead, without explanation, the court allowed these defendants’ 
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motions to dismiss for failure to state a claim upon which relief can 
be granted and denied their motions to dismiss for lack of subject 
matter jurisdiction. 


In ruling on the individual defendants’ motions to dismiss, the 
first step is to determine whether the complaint seeks recovery from 
the individuals in their official or individual capacities, or both. The 
difference between official- and individual-capacity lawsuits was 
explained by Anita R. Brown-Graham and Jeffrey S. Koeze in an arti- 
cle published by the Institute of Government: A suit against a defend- 
- ant in his individual capacity means that the plaintiff seeks recovery 
from the defendant directly; a suit against a defendant in his official 
capacity means that the plaintiff seeks recovery from the entity of 
which the public servant defendant is an agent. Anita R. Brown- 
Graham & Jeffrey S. Koeze, Immunity from Personal Liability 
under State Law for Public Officials and Employees: An Update, 
Loc. Gov't L. Bull. 67, at 7 (inst. of Gov't, Univ. of N.C. at Chapel Hill), 
Apr. 1995 [hereinafter “Law Bulletin” ]. 


As Brown-Graham and Koeze explained: 


The crucial question for determining whether a defendant is 
sued in an individual or official capacity is the nature of the relief 
sought, not the nature of the act or omission alleged. If the plain- 
tiff seeks an injunction requiring the defendant to take an action 
involving the exercise of a governmental power, the defendant is 
named in an official capacity. If money damages are sought, the 
court must ascertain whether the complaint indicates that the 
damages are sought from the government or from the pocket of 
the individual defendant. If the former, it is an official-capacity 
claim; if the latter, it is an individual-capacity claim; and if it is 
both, then the claims proceed in both capacities. 


Id.; see also Kentucky v. Graham, 473 U.S. 159, 166, 87 L. Ed. 2d 114, 
121 (1985) (explaining that “while an award of damages against an 
official in his personal [individual] capacity can be executed only 
against the official’s personal assets, a plaintiff seeking to recover on 
a damages judgment in an official-capacity suit must look to the gov- 
ernment entity itself”); Moore v. City of Creedmoor, 345 N.C. 356, 
367, 481 S.E.2d 14, 21 (1997) (holding that claims against the City of 
Creedmoor police chief and a member of the City of Creedmoor 
Board of Commissioners in their official capacities were merely 
another way of bringing suit against the City of Creedmoor). 
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[5] Thus, “ ‘[o]fficial capacity’ is not synonymous with ‘official 
duties’; the phrase is a legal term of art with a narrow meaning—the 
suit is in effect one against the entity.” Law Bulletin at 7. Whether the 
- allegations relate to actions outside the scope of defendant's official 
duties is not relevant in determining whether the defendant is being 
sued in his or her official or individual capacity. To hold otherwise 
would contradict North Carolina Supreme Court cases that have held 
or stated that public employees may be held individually liable for 
mere negligence in the performance of their duties. See, e.g., Givens 
v. Sellars, 273 N.C. 44, 159 S.E.2d 530 (1968); Wirth v. Bracey, 258 
N.C. 505, 128 S.E.2d 810; Smith v. Hefner, 235 N.C. 1, 68 S.E.2d 783 
(1952); Hansley v. Tilton, 234 N.C. 3, 65 S.E.2d 300 (1951); Miller v. 
Jones, 224 N.C. 783, 32 S.E.2d 594 (1945); Lewis v. Hunter, 212 N.C. 
- 5604, 193 S.E. 814 (19387). 


[6] In the case before us, an examination of the complaint reveals 
that as well as stating in the caption and allegations that Underwood, 
Barrow, and Miller were being sued in their official and individual 
capacities, plaintiff was seeking damages from all defendants, includ- 
ing Underwood, Barrow, Miller, and their employer, Buncombe 
County DSS. Therefore, the complaint seeks recovery from 
Underwood, Barrow, and Miller in both their official and individual 
capacities. 


[7] Next, we must look at the official-capacity claims separately 
from the individual-capacity claims. A claim against Underwood, 
Barrow, and Miller in their official capacities is a claim against DSS 
and is subject to the same jurisdictional rulings as the suit against 
DSS. Therefore, for the reasons stated above, the claims against 
Underwood, Barrow, and Miller in their official capacities are prop-— 
erly before the Superior Court along with the claim against DSS, and 
as to this aspect of plaintiff’s claim, the trial court erred. 


We turn now to a determination of whether the trial court prop- 
erly dismissed the claims against Underwood, Barrow, and Miller in 
their individual capacities for failure to state a claim upon which 
relief can be granted. Our standard of review is “whether, as a matter 
of law, the allegations of the complaint, treated as true, are sufficient 
to state a claim upon which relief may be granted under some legal 
theory.” Harris v. NCNB Nat'l Bank of N.C., 85 N.C. App. 669, 670, 
355 S.E.2d 838, 840 (1987). In ruling upon such a motion, the com- 
plaint is to be liberally construed, and the trial court should not 
dismiss the complaint “unless it appears beyond doubt that [the] 
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plaintiff could prove no set of facts in support of his claim which 
would entitle him to relief.” Dixon v. Stuart, 85 N. C. App. 338, 340, 
354 8.E.2d 757, 758 (1987). 


Our determination depends partly on whether these defendants 
are public officials or public employees. Public officials cannot be 
held individually liable for damages caused by mere negligence in the | 
performance of their governmental or discretionary duties; public 
employees can. See, e.g., Harwood v. Johnson, 326 N.C. 231, 241, 388 
S.E.2d 439, 445 (1990); Smith v. State, 289 N.C. 303, 331, 222 S.E.2d 
412, 430 (1976); Givens v. Sellars, 273 N.C. at 49, 159 S.E.2d at 534; 
Smith v. Hefner, 235 N.C. at 7, 68 S.E.2d at 787; Hansley v. Tilton, 
234 N.C. at 8, 65 S.E.2d at 303; Miller v. Jones, 224 N.C. at 787, 32 
S.E.2d at 597. 


It is settled law in this jurisdiction that a public official, 
engaged in the performance of governmental duties involving the 
exercise of judgment and discretion, may not be held personally 
liable for mere negligence in respect thereto. The rule in such 
cases is that an official may not be held liable unless it be alleged 

- and proved that his act, or failure to act, was corrupt or mali- 
cious, or that he acted outside of and beyond the scope of his 
duties. And, while an employee of an agency of government, as 
distinguished from a public official, is generally held individually 
liable for negligence in the performance of his duties, neverthe- 
less such negligence may not be imputed to the employer on the 
principle of respondeat superior, when such employer is clothed 

-with governmental immunity. 


Smith v. Hefner, 235 N.C. at 7, 68 S.E.2d at 787 (citations omitted). 
“As long as a public officer lawfully exercises the judgment and dis- 
cretion with which he is invested by virtue of his office, keeps within 
the scope of his official authority, and acts without malice or corrup- 
tion, he is protected from liability.” Smith v. State, 289 N.C. at 331, 
222 S.E.2d at 430 (citing Carpenter v. Atlanta & C.A.L. Ry. Co., 184 
N.C. 400, 406, 114 S.E. 693, 696 (1922)). 


The immunity thus extended to officers in the performance of a 
public duty grows out of a public policy which is fully explained 
in the two cases cited. Hipp v. Ferrall, [173 N.C. 167, 91 S.E. 831 
(1917)]; Templeton v. Beard, [159 N.C. 63, 74 8.E. 735 (1912)], and 
cases cited. One reason for the existence of such a rule is that it 
would be difficult to find those who would accept public office or 
engage in the administration of public affairs if they were to be 
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held personally liable for acts or omissions involved in the exer- 
cise of discretion and sound judgment which they had performed 
to the best of their ability, and without any malevolent intention 
toward anyone who might be affected thereby. However, in 
proper cases even public officers may be liable for misfeasance 
in the performance of their ministerial duties where injury has 
ensued. 


- Miller v. Jones, 224 N.C. at 787, 32 S.E.2d at 597. 


Id. 


The [public official] immunity has never been extended to a 
mere employee of a governmental agency upon this principle, 
although employed upon public works, since the compelling rea- 
sons for the nonliability of a public officer, clothed with discre- 
tion, are entirely absent. ... The mere fact that a person charged 
with negligence is an employee of others to whom immunity from 
liability is extended on grounds of public policy does not thereby 
excuse him from liability for negligence in the manner in which 
his duties are performed, or for performing a lawful act in an 
unlawful manner. The authorities generally hold the employee 
individually liable for negligence in the performance of his 
duties, notwithstanding the immunity of his employer, although 
such negligence may not be imputed to the employer on the prin- 
ciple of respondeat superior, when such employer is clothed 
with a governmental immunity under the rule. 


As the Court of Appeals noted, when categorizing a public ser- 


vant as either a public officer or a public employee, this Court has 
recognized several basic distinctions: 


A public officer is someone whose position is created by the 
constitution or statutes of the sovereign. State v. Hord, 264 N.C. 
149, 155, 141 S.E.2d 241, 245 (1965). “An essential difference 
between a public office and mere employment is the fact that the 
duties of the incumbent of an office shall involve the exercise of 


~ some portion of sovereign power.” Jd. Officers exercise a certain 


amount of discretion, while employees perform ministerial 
duties. Discretionary acts are those requiring personal delibera- 
tion, decision and judgment; duties are ministerial when they are 
“absolute, certain, and imperative, involving merely the execu- 
tion of a specific duty arising from fixed and designated facts.” 
Jensen v. S.C. Dept. of Social Services, 297 S.C. 323, [3822,] 377 
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S.E.2d 102[, 107] (1988) [, aff'd, 304 S.C. 195, 403 S.E.2d 615 
(1991)]. 


Hare v. Butler, 99 N.C. App. 693, 700, 394 S.E.2d 231, 235-36, disc. 
rev. denied, 327 N.C. 634, 399 S.E.2d 121 (1990). 


[8],[9] In the case before us, the Court of Appeals concluded that 
Underwood was a public official and that Barrow and Miller were 
public employees. The Court of Appeals also held that the allegations 
in the complaint that Underwood’s conduct was “willful, wanton and 
in reckless disregard of the rights of Clearman Frisbee” were suffi- 
cient to pierce his public-official immunity. Therefore, the court held 
that dismissal of the individual-capacity claim against Underwood 
was improper. The Court of Appeals also held that as public employ- 
ees, Barrow and Miller were not entitled to any immunity defense. 
Therefore, the court held that dismissal of the individual-capacity 
claims against Barrow and Miller was also improper. Defendants did 
not appeal these holdings to this Court. Therefore, the Court of 
Appeals’ holdings on the individual-capacity claims against 
Underwood, Barrow, and Miller stand. However, we note that a con- 
clusory allegation that a public official acted willfully and wantonly 
should not be sufficient, by itself, to withstand a Rule 12(b)(6) 
motion to dismiss. The facts alleged in the complaint must support 
such a conclusion. 


For the foregoing reasons, we reverse the Court of Appeals’ deci- 
sion as it pertains to the claim against DSS because we hold that 
since DSS is not a state agency, the Tort Claims Act does not apply to 
the claim against DSS. However, we hold that plaintiff sufficiently 
alleged a waiver of immunity by Buncombe County through the pur- 
chase of liability insurance. Therefore, we hold that the trial court 
improperly allowed the motion to dismiss the claim against 
Buncombe County DSS for lack of subject matter jurisdiction. We 
affirm the Court of Appeals’ decision as it pertains to the claims 
against Underwood, Barrow, and Miller, and we remand the case to 
the Court of Appeals for further remand to Superior Court, Haywood 
County, for further proceedings not inconsistent with this opinion. 
Therefore, this case is 


AFFIRMED IN PART, REVERSED IN PART, AND REMANDED. 
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BARBARA ANN NEWTON LANKFORD vy. THOMAS H. WRIGHT anp THELMA IRENE 
- WHITE, ADMINISTRATORS OF THE EstaTE OF LULA NEWTON; THOMAS H. WRIGHT, 
INDIVIDUALLY; THELMA IRENE WHITE, INpIvIDUALLY, WILLIAM PAUL WRIGHT, 
JAY CORNELIUS KNIGHT, JR.; JAMES ROBERT COFFEY; Anp PATRICIA 
COFFEY NORTHERN COATES 


No. 308PA96 
(Filed 5 September 1997) 


1. Adoption or Placement for Adoption § 1 CNCI]4th)— equi- 
table adoption—recognition in North Carolina 


The doctrine of equitable adoption should be recognized in 
North Carolina. 


Am Jur 2d, Adoption §§ 7, 121. 


Modern status of law as to equitable adoption or adop- 
tion by estoppel. 97 ALR3d 347. 


2. Adoption or Placement for Adoption § 1 (NCI4th)— equi- 
table adoption—inheritance rights 


The doctrine of equitable adoption is not intended to replace 
statutory requirements or to create the parent-child relationship; 
it simply recognizes the foster child’s right to inherit from the 
person or persons who contracted to adopt the child and who 
honored that contract in all respects except through formal statu- 
tory procedures. 


Am Jur 2d, Adoption §§ 7, 121. 


Modern status of law as to equitable adoption or adop- 
tion by estoppel. 97 ALR3d 347. 


3. Adoption or Placement for Adoption § 1 (NCI4th)— ele- 
ments of equitable adoption 


The elements necessary to establish the existence of an equi- 
table adoption are: (1) an express or implied agreement to adopt 
the child; (2) reliance on that agreement; (3) performance by the 
natural parents of the child in giving up custody; (4) performance 
by the child in living in the home of the foster parents and acting 
as their child; (5) partial performance by the foster parents in 
taking the child into their home and treating the child as their 
own; and (6) the intestacy of the foster parents. | | 


Am Jur 2d, Adoption §§ 7, 121. 
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Modern status of law as to equitable adoption or adop- 
tion by estoppel. 97 ALR3d 347. 


4. Adoption or Placement for Adoption § 1 (NCI4th)— equi- 
table adoption—sufficiency of evidence 


The doctrine of equitable adoption applied so as to give 
plaintiff a right of inheritance from her foster mother where 
clear, cogent, and convincing evidence in the record tended to 
show that plaintiff's foster parents agreed to adopt plaintiff; the 
foster parents and plaintiff relied on that agreement; plaintiff's 
natural mother gave up custody of plaintiff to the foster parents; 
plaintiff lived in the foster parents’ home, cared for them in their 
old age, and otherwise acted as their child; the foster parents 
treated plaintiff as their child by taking her into their home, giv- 
ing her their last name, and raising her as their child; and the 
foster mother died intestate several years after the foster father 
died. 


Am Jur 2d, Adoption §§ 7, 121. 


Modern status of law as to equitable adoption or adop- 
tion by estoppel. 97 ALR3d 347. 


Chief Justice MITCHELL dissenting. 


Justice PARKER joins in this dissenting opinion. 


On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani- 
mous decision of the Court of Appeals, 122 N.C. App. 746, 472 $8.E.2d 
31 (1996), affirming an order granting defendants’ motion for sum- 
mary judgment entered by Downs, J., on 12 September 1995 in 
Superior Court, Watauga County. Heard in the Supreme Court 17 
March 1997. | 


Baucom, Claytor, Benton, Morgan, Wood & White, PA., by 
James F. Wood, III; and Charles M. Welling for plaintzff- 
appellant. 


Di Santi Watson, by Anthony S. di Santi, for defendant- 
appellees. 
FRYE, Justice. 


[1] The sole issue in this case is whether North Carolina recognizes 
the doctrine of equitable adoption. We hold that the doctrine should 
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be recognized in this state, and therefore, we reverse the decision of 
the Court of Appeals. 


Plaintiff, Barbara Ann Newton Lankford, was born to Mary M. 
Winebarger on 15 January 1944. When plaintiff was a child, her nat- 
ural mother entered into an agreement with her neighbors, Clarence 
and Lula Newton, whereby the Newtons agreed to adopt and raise 
plaintiff as their child. Shortly thereafter, plaintiff moved into the 
Newton residence and became known as Barbara Ann Newton, the 
only child of Clarence and Lula Newton. 


The Newtons held plaintiff out to the public as their own child, 
and plaintiff was at all times known as Barbara Ann Newton. 
Plaintiff’s school records referred to plaintiff as Barbara Ann Newton 
and indicated that Clarence and Lula Newton were her parents. 
Plaintiff’s high-school diploma also referred to plaintiff as Barbara 
Ann Newton. After Clarence Newton died in 1960, the newspaper 
obituary listed Barbara Ann Newton as his surviving daughter. Later, 
with Lula Newton’s assistance, plaintiff obtained a Social Security 
card issued to her under the name of Barbara Ann Newton. 


After plaintiff joined the Navy, plaintiff and Lula Newton fre- 
quently wrote letters to each other. In most of the letters, plaintiff 
referred to Lula Newton as her mother and Lula Newton referred to 
plaintiff as her daughter. Lula Newton also established several bank 
accounts with plaintiff, where Lula Newton deposited money plaintiff 
sent to her while plaintiff was in the Navy. On several occasions, 
plaintiff took leaves of absence from work to care for Lula Newton 
during her illness. 


In 1975, Lula Newton prepared a will. When she died in 1994, the 
will was not accepted for probate because some unknown person 
had defaced a portion of the will. The will named plaintiff as co- 
executrix of the estate and made specific bequests to plaintiff. Since 
the will could not be probated, Lula Newton died intestate. 


After Lula Newton’s death, plaintiff filed for declaratory judg- 
ment seeking a declaration of her rights and status as an heir of the - 
estate of Lula Newton. Defendants, the administrators and named 
heirs of Lula Newton, filed a motion for summary judgment. The trial 
court granted defendants’ motion. The North Carolina Court of 
Appeals affirmed the order granting summary judgment, reasoning 
that plaintiff was not adopted according to N.C.G.S. §§ 48-1 to -38 and 
that North Carolina does not recognize the doctrine of equitable 
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adoption. This Court granted plaintiff's petition for discretionary 
review, and we now conclude that the doctrine of equitable adoption 
should be recognized in North Carolina. 


“It is a fundamental premise of equitable relief that equity regards 
as done that which in fairness and good conscience ought to be 
done.” Thompson v. Soles, 299 N.C. 484, 489, 263 S.E.2d 599, 603 
(1980). “Equity regards substance, not form,” In re Will of 
Pendergrass, 251 N.C. 737, 743, 112 S.E.2d 562, 566 (1960), and “will 
not allow technicalities of procedure to defeat that which is emi- 
nently right and just,” id. at 746, 112 S.E.2d at 568. These principles 
form the essence of the doctrine of equitable adoption, and it is the 
duty of this Court to protect and promote them. 


Equitable adoption is a remedy to “protect the interest of a per- 
son who was supposed to have been adopted as a child but whose 
adoptive parents failed to undertake the legal steps necessary to for- 
mally accomplish the adoption.” Gardner v. Hancock, 924 8.W.2d 857, | 
858 (Mo. Ct. App. 1996). The doctrine is applied in an intestate estate 
to “give effect to the intent of the decedent to adopt and provide for 
the child.” /d. It is predicated upon 


principles of contract law and equitable enforcement of the 
agreement to adopt for the purpose of securing the benefits of 
adoption that would otherwise flow from the adoptive parent 
under the laws of intestacy had the agreement to adopt been car- 
ried out; as such it is essentially a matter of equitable relief. Being 
only an equitable remedy to enforce a contract right, it is not 
intended or applied to create the legal relationship of parent and 
child, with all the legal consequences of such a relationship, nor 
is it meant to create a legal adoption. | 


2 Am. Jur. 2d Adoption § 53 (1994) (footnotes omitted). 


[2] Adoption did not exist at common law and is of purely statutory 
origin. Wilson v. Anderson, 232 N.C. 212, 215, 59 S.E.2d 836, 839 
(1950). Equitable adoption, however, does not confer the incidents of 
formal statutory adoption; rather, it merely confers rights of inheri- 
tance upon the foster child in the event of intestacy of the foster par- 
ents.} In essence, the doctrine invokes the principle that equity 
regards that as done which ought to be done. The doctrine is not 


1. As used here, the term “foster” means “giving or receiving parental care though 
not kin by blood or related legally.” Random House Webster’s College Dictionary 525 
(1991). 
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intended to replace statutory requirements or to create the parent- 
child relationship; it simply recognizes the foster child’s right to 
inherit from the person or persons who contracted to adopt the child 
and who honored that contract in all respects except through formal 
statutory procedures. As an equitable matter, where the child in ques- 
tion has faithfully performed the duties of a natural child to the fos- 
ter parents, that child is entitled to be placed in the position in which 
he would have been had he been adopted. Likewise, based on princi- 
ples of estoppel, those claiming under and through the deceased are 
estopped to assert that the child was not legally adopted or did not 
occupy the status of an adopted child. 


[3] Further, the scope of the doctrine is limited to facts comparable 
to those presented here. Thirty-eight jurisdictions have considered 
equitable adoption; at least twenty-seven have recognized and 
applied the doctrine. See, e.g., First Nat'l Bank in Fairmont v. 
Phillips, 176 W. Va. 395, 344 $.E.2d 201 (1985). A majority of the juris- 
dictions recognizing the doctrine have successfully limited its appli- 
cation to claims made by an equitably adopted child against the 
estate of the foster parent. Geramifar v. Geramifar, 113 Md. App. 
495, 688 A.2d 475 (1997). By its own terms, equitable adoption applies 
only in limited circumstances. The elements necessary to establish 
the existence of an equitable adoption are: 


(1) an express or implied agreement to adopt the child, 
(2) reliance on that agreement, 


(3) performance by the natural parents of the child in giving up 
custody, : 


(4) performance by the child in living in the home of the foster 
parents and acting as their child, 


(5) partial performance by the foster parents in taking the child 
into their home and treating the child as their own, and 


(6) the intestacy of the foster parents. 


See 2 Am. Jur. 2d Adoption § 54 (1994). These elements, particularly 
the requirement of intestacy, limit the circumstances under which the 
doctrine may be applied. Specifically, the doctrine acts only to rec- 
ognize the inheritance rights of a child whose foster parents died 
intestate and failed to perform the formalities of a legal adoption, yet 
treated the child as their own for all intents and purposes. The doc- 
trine is invoked for the sole benefit of the foster child in determining 
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heirship upon the intestate death of the person or persons contract- 
ing to adopt. Whether the doctrine applies is a factual question, and 
each element must be proven by clear, cogent, and convincing evi- 
dence. See, e.g., First Natl Bank in Fairmont v. Phillips, 176 W. Va. 
395, 344 S.E.2d 201. 


[4] In this case, the evidence in the record tends to show that the 
above elements can be satisfied by clear, cogent, and convincing evi- 
dence. The record demonstrates that the Newtons agreed to adopt 
plaintiff; that the Newtons and plaintiff relied on that agreement; that 
plaintiff's natural mother gave up custody of plaintiff to the Newtons; 
that plaintiff lived in the Newtons’ home, cared for them in their old 
age, and otherwise acted as their child; that the Newtons treated 
plaintiff as their child by taking her into their home, giving her their 
last name, and raising her as their child; and that Mrs. Newton died 
intestate several years after Mr. Newton died. These facts fit squarely 
within the parameters of the doctrine of equitable adoption and are 
indicative of the dilemma the doctrine is intended to remedy. 


We note that our decision to recognize the doctrine of equitable 
adoption is not precluded by prior decisions of this Court as asserted 
by defendants and decided by the Court of Appeals. In Ladd v. Estate 
of Kellenberger, 314 N.C. 477, 334 S.E.2d 751 (1985), we specifically 
stated that “[w]e find no occasion to address the question of whether 
North Carolina recognizes the doctrine of equitable adoption.” Id. 
at 479, 334 S.E.2d at 753. Likewise, in Chambers v. Byers, 214 N.C. 
373, 199 S.E. 398 (1938), our holding was limited to whether the 
agreement at issue was an enforceable contract to make a will. Thus, 
neither Ladd nor Chambers foreclosed the possibility of future 
recognition of equitable adoption by this Court. 


The dissent points out that a minority of jurisdictions have 
declined to recognize the doctrine of equitable adoption. However, 
we again note that an overwhelming majority of states that have 
addressed the question have recognized and applied the doctrine. 
More importantly, it is the unique role of the courts to fashion equi- 
table remedies to protect and promote the principles of equity such 
as those at issue in this case. We are convinced that acting in an equi- 
table manner in this case does not interfere with the legislative 
scheme for adoption, contrary to the assertions of the dissent. 
Recognition of the doctrine of equitable adoption does not create a 
legal adoption, and therefore does not impair the statutory proce- 
dures for adoption. 
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In conclusion, a decree of equitable adoption should be granted 
where justice, equity, and good faith require it. The fairness of apply- 
ing the doctrine once the prerequisite facts have been established is 
apparent. Accordingly, we reverse the Court of Appeals’ decision 
which affirmed the trial court’s entry of summary judgment for — 
defendants and remand to the trial court for further proceedings not 
inconsistent with this opinion. | 


REVERSED AND REMANDED. 


Chief Justice MITCHELL dissenting. 


In its opinion, the majority for the first time accepts the doctrine 
of equitable adoption for North Carolina. As applied by the majority 
in this case, the doctrine results in neither an adoption nor equity. 
Therefore, although I am convinced the majority is engaged in an 
honest but unfortunate attempt to do good in the present case, I 
must dissent. | 


“Equity” is that established set of principles under which sub- 
stantial justice may be attained in particular cases where the pre- 
scribed or customary forms of ordinary law seem to be inadequate. 
27A Am. Jur. 2d Equity § 1 (1994). Equity “is a complex system of 
established law and is not merely a reflection of the judge’s sense of 
what is appropriate.” Jd. § 2. It arose in response to the restrictive 
and inflexible rules of the common law, and not as a means of avoid- 
ing legislation that courts deemed unwise or inadequate. 


For purposes of governing and regulating judicial action, equity 
courts over the centuries “have formulated certain rules or principles 
which are described by the term ‘maxims.’ ” Jd. § 108. It is these max- 
ims which must control the equity jurisdiction of the courts if their 
judgments are to reflect anything other than the peculiar preferences 
of the individual judges involved. 


A court of equity has no more right than has a court of law to 
act on its own notion of what is right in a particular case; it must 
be guided by the established rules and precedents. Where rights 
are defined and established by existing legal principles, they may 
not be changed or unsettled in equity. A court of equity is thus 
bound by any explicit statute or directly applicable rule of law, 
regardless of its views of the equities. 


Id. § 109 (footnotes omitted). 
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One maxim of equity, as the majority explains, is that equity 
regards as done that which in fairness and good conscience ought to 
be done. A court’s notion of what is good or desirable does not deter- 
mine what “ought to be done” in applying equity. The maxim of equity 
upon which the majority relies must yield to other controlling and 
established rules or maxims. One such maxim is that a court of 
equity, however benevolent its motives, is “bound by any explicit 
statute or directly applicable rule of law, regardless of its view of the 
equities.” Id. Thus, no equitable remedy may properly be applied to 
disturb statutorily defined and established rights, such as those rights 
created by North Carolina statutes controlling intestate succession or 
those controlling legal adoption. 


The North Carolina Intestate Succession Act provides a compre- 
hensive and extensive legislative scheme controlling intestate suc- 
cession by, through, and from adopted children. N.C.G.S. § 29-17(a) 
provides: 


A child, adopted in accordance with Chapter 48 of the General 
Statutes or in accordance with the applicable law of any other 
jurisdiction, and the heirs of such child, are entitled by succes- 
sion to any property by, through and from his adoptive parents 
and their heirs the same as if he were the natural legitimate child 
of the adoptive parents. 


N.C.G.S. § 29-17(a) (1995) (emphasis added). The extensive scheme 
created by the legislature is clear and unambiguous. It provides, in 
pertinent part, that only those children who are adopted 7n compli- 
ance with chapter 48 or adopted according to the requirements of 
another jurisdiction are eligible to take by intestate succession. 
Therefore, the maxim relied upon by the majority may not properly 
be applied here. 


Equity will not interfere where a statute applies and dictates 
requirements for relief. Use of equitable principles to trump an 
apposite statute thus is legally indefensible. The disregard of an 
unambiguous law based on sympathy is unjustifiable under the 
rubric of equity. 


27A Am. Jur. 2d Equity § 246 footnotes omitted). 


It is well established that “[w]here an extensive legislative 
scheme governs, it is incumbent upon chancellors to restrain their 
equity powers.” Jd. The application of the doctrine of equitable adop- 
tion by the majority in this case violates this principle of equity 
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requiring greater restraint when dealing with statutory law than when 
addressing the common law. The majority’s application of the doc-_ 
trine of equitable adoption here negates the rights of other heirs such 
as defendants which are expressly provided for in the extensive leg- 
islative scheme established by the North Carolina Intestate 
Succession Act. In the instant case, the application of the doctrine of 
equitable adoption denies other rightful heirs their statutory intestate 
shares, in effect voiding the intestate succession hierarchy enacted 
by our legislature. This result is contrary to established maxims of 
equity. 


Further, contrary to established maxims of equity, the decision of 
the majority also “trumps” another applicable extensive legislative 
scheme. Adoption did not exist at common law in North Carolina. 
Therefore, we have expressly and correctly held that adoption “can 
be accomplished only in accordance with provisions of statutes 
enacted by the legislative branch of the State government.” Wilson v. 
Anderson, 232 N.C. 212, 215, 59 S.E.2d 836, 839 (1950). The North 
Carolina General Assembly has enacted a comprehensive and exten- 
sive legislative scheme governing adoptions contained in chapter 48 
of the General Statutes. Plaintiff does not fall within the requirements 
of these statutes. Therefore, I believe that the majority errs in failing 
to apply restraint in the exercise of its equity powers and in applying 
its own notion of what “ought to be done” in order to improperly 
“trump” an apposite statute. 27A Am. Jur. 2d Equity § 246. 


Presently, all states recognize a parent-child relationship through 
adoption if the certain and unambiguous statutory procedures of 
each specific state are followed. A strong minority of courts that have 
reviewed the issue have declined to recognize the doctrine of equi- 
table adoption. See Wilks v. Langley, 248 Ark. 227, 235, 451 S.W.2d 
209, 213 (1970) (holding inheritance under theory of “virtual adop- 
tion” unknown in Arkansas); Maui Land & Pineapple Co. v. 
Naiapaakat Heirs of Makeelani, 69 Haw. 565, 568, 751 P.2d 1020, 
1022 (1988) (“to depart from the statutes by creating a doctrine of 
equitable adoption would import mischief and uncertainty into the 
law”); In re Estate of Edwards, 106 Ill. App. 3d 635, 637, 4385 N.E.2d 
1379, 13881 (1982) (“Illinois has not expressly recognized the theory of 
equitable adoption”); Lindsey v. Wilcox, 479 N.E.2d 1330, 1333 Cind. 
Ct. App. 1985) (“the doctrine of equitable adoption has never been 
approved in Indiana and it continues to be denied judicial approval”); 
In re Estate of Robbins, 241 Kan. 620, 621, 738 P.2d 458, 460 (1987) 
(“Kansas courts do not recognize the doctrine of equitable adop- 
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tion”); Pierce v. Pierce, 198 Mont. 255, 259, 645 P.2d ‘1353, 1356 (1982) 
(the adoptive parent or parents must follow the required procedures 
set forth in the Uniform Adoption Act in order for an adoption to 
occur); Alley v. Bennett, 298 S.C. 218, 221, 379 S.E.2d 294, 295 (1989) 
(the method of adoption provided by statute is exclusive); Couch v. 
Couch, 35 Tenn. App. 464, 476, 248 S.W.2d 327, 333 (1951) (“The right 
of adoption was unknown to the common law. It is of statutory ori- 
gin, and to create the contemplated relation the procedure fixed by 
the statute must be substantially followed.”). 


Asserting their belief that adoption is singularly defined by 
statute, these courts have properly deferred to the judgment of their 
legislators and the procedures established in their state adoption 
statutes. These courts have also deferred to their legislative bodies to 
enact laws governing the many complex issues that will arise if the 
doctrine of equitable adoption is recognized. Such issues would 
include whether the equitably “adopted” child would inherit from his 
or her natural parents or from a natural sibling who had not been 
equitably adopted. Moreover, a court deciding to recognize “equitable 
adoption” would have to determine for inheritance purposes the . 
relationship between the equitably adopted child’s issue and the equi- 
tably adoptive parents, versus the child’s biological parents. The com- 
plexities abound. | 


The North Carolina General Assembly clearly enacted chapter 48 
of the General Statutes of North Carolina with the intent to establish 
the exclusive procedure by which a minor child may be adopted. The 
preface to chapter 48 states the legislative intent in adopting this 
chapter. | 


The General Assembly finds that it is in the public interest to 
establish a clear judicial process for adoptions, to promote the 
integrity and finality of adoptions, to encourage prompt, conclu- 
sive disposition of adoption proceedings, and to structure serv- 
ices to adopted children, biological parents, and adoptive parents 
that will provide for the needs and protect the interests of all par- 
ties to an adoption, particularly adopted minors. 


N.C.G.S. § 48-1-100(a) (1995) (emphasis added). The legislature 
intended that adoption in North Carolina be accomplished only 
through the formal judicial proceedings provided for in the extensive 
legislative scheme created in chapter 48. Therefore, equity may not 
properly interfere by creating a new form of partial or total adoption. 
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In effect, this Court preempts statutes enacted by our legislature 
in order to recognize the doctrine of equitable adoption. However, 
because our legislature has extensively, comprehensively, and unam- 
biguously acted, both with regard to adoption and with regard to 
intestate succession, ] am persuaded that the majority improperly 

“trumps” clear legislative intent in the name of equity. 


Despite plaintiff’s foster parents’ verbal acknowledgments and 
holding plaintiff out as their natural child, they never legally adopted 
her by complying with the statutory process. “A mere contract to 
adopt a child, however, is not a contract to devise or bequeath prop- 
erty to that child.” Ladd v. Estate of Kellenberger, 314 N.C. 477, 486, 
334 §.E.2d 751, 758 (1985). Thus, it is my opinion that this Court 
should not declare plaintiff to have been “equitably adopted,” thereby 
subrogating the rights of the statutorily determined heirs for pur- 
poses of intestate succession. 


Finally, another principle of equity prevents the proper applica- 
tion here of the maxim that equity regards as done that which ought 
to be done. Defendants in this case include the heirs of Lula Newton 
under the North Carolina Intestate Succession Act. There is no alle- 
gation, contention, or evidence that they are anything other than 
innocent third parties to the transactions between plaintiff and her 
natural parents on the one hand and the Newtons on the other con- 
cerning any promise to adopt. This Court, like most courts, has 
expressly recognized and held that the maxim that equity regards as 
done that which ought to be done ought not to be and “will not be 
enforced to the injury of innocent third parties.” Hood ex rel. N.C. 
Bank & Trust Co. v. N.C. Bank & Trust Co., 209 N.C. 367, 381, 184 
S.E. 51, 63 (1936); see Ladd v. Estate of Kellenberger, 314 N.C. at 
487, 334 S.E.2d at 758; see also Casey v. Cavaroc, 96 U.S. 467, 24 
_L. Ed. 779 (1877); Riganti v. McElhinney, 248 Cal. App. 2d 116, 56 
Cal. Rptr. 195 (1967); Kennedy v. Bank of America, 237 Cal. App. 2d 
637, 47 Cal. Rptr. 154 (1965); Rigby v. Liles, 505 So. 2d 598 (Fla. Dist. 
Ct. App. 1987); Bedal v. Johnson, 37 Idaho 359, 218 P. 641 (1923); 
Kelsey v. Kelsey, 190 N.Y.S. 52 (Sup. Ct. 1921), rev’d on other 
grounds, 204 A.D. 116, 197 N.Y.S. 371 (1922); Crahane v. Swan, 212 
Or. 148, 318 P.2d 942 (1957); Smith v. Schwartz, 398 Pa. 555, 159 A.2d 
220 (1960); Crabb v. Uvalde Paving Co., 23 S.W.2d 300 (Tex. 1930). 
Here, the majority injures such innocent third parties. 


The record in the present case does not indicate that either plain- 
tiff or defendants are anything other than innocents. Therefore, gen- 
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eral principles of equity do not arise concerning what “ought to be 
done” as between them; “where equities are equal, ‘the law must 
prevail.’” 27A Am. Jur. 2d Equity § 1389 (footnotes omitted). 


In the present case, the controlling maxims of equity clearly | 
require that this Court restrain its equity powers so as not to overrule 
comprehensive statutory schemes and, thereby, do harm to inno- 
cents. For these reasons, I respectfully dissent from the decision of 
the majority and would affirm the holding of the Court of Appeals 
which affirmed the order of the trial court. 


Justice PARKER joins in this dissenting opinion. 


BRENDA McANINCH, EMPLOYEE v. BUNCOMBE COUNTY SCHOOLS, SELF INSURED 
(EDUCATOR BENEFITS SERVICES, INC., SERVICING AGENT), EMPLOYER 


No. 378PA96 
(Filed 5 September 1997) 


1. Workers’ Compensation § 260 (NCI4th)— average weekly 
wages—statutory priority of methods 


N.C.G.S. § 97-2(5) sets forth in priority sequence five methods 
by which an injured employee’s average weekly wages are to be 
computed. The fifth method set forth in the statute may not be 
used unless there has been a finding that unjust results would 
occur by using the previously enumerated methods. 


Am Jur 2d, Workers’ Compensation §§ 418-430. 


2. Workers’ Compensation § 261 (NCI4th)— Form 21 agree- 
ment—average weekly wages—modification by Court of 
Appeals 


Where an Industrial Commission Form 21 agreement entered 
into between the employer and an injured employee (a school 
cafeteria worker) and approved by the full Commission calcu- 
lated the employee’s average weekly wages using the forty-two 
weeks she was employed during the school year under the third 
compensation method in N.C.G.S. § 97-2(5), the Court of Appeals 
erred by recalculating the employee’s wages through application 
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of the fifth computation method set forth in the statute since (1) 
this constituted an improper contravention of the Commission’s 
fact-finding authority and its finding of fairness in this case, and 
(2) the Form 21 agreement could not be modified or set aside on 
appeal in the absence of a finding that the agreement was 
obtained by fraud, misrepresentation, undue influence or mutual 
mistake. 


Am Jur 2d, Workers’ Compensation §§ 418-430. 


3. Workers’ Compensation § 264 (NCI4th)— average weekly 
wages—employment producing injury—earnings from 
other employment | 

The calculation of the average weekly wages of an injured 
employee may not include wages or income earned in employ- 
ment or work other than that which produced the injury. 
Therefore, the Court of Appeals erred by recalculating the aver- 
age weekly wages of an injured school cafeteria worker who 
worked only forty-two weeks per year for defendant school by 
including her earnings during the ten-week summer vacation 
period from babysitting, housekeeping and painting. 


Am Jur 2d, Workers’ Compensation § 423. 


On writ of certiorari pursuant to N.C.G.S. § 7A-32(b) to review a 
unanimous decision of the Court of Appeals, 122 N.C. App. 679, 471 
S.E.2d 441 (1996), reversing an order of the Industrial Commission 
entered 13 March 1995. Heard in the Supreme Court 12 May 1997. 


John A. Mraz, PA., by John A. Mraz, for plaintiff-appellee. 


Hedrick Eatman Gardner & Kincheloe, L.L.P, by Jeffrey A. 
Doyle, Allen C. Smith, and Scott M. Stevenson, for defendant- 
appellant. 


LAKE, Justice. 


This case facially involves the proper method of calculating the 
average weekly wages in a worker’s compensation action, and in| 
essence it presents two underlying issues which are controlling. The 
first such issue is whether an Industrial Commission Form 21 agree- 
ment for compensation, entered into between the employer and the 
injured employee and approved by the full Commission, can be mod- 
ified or set aside on appellate review in the absence of a finding by 
the Commission of error due to fraud, misrepresentation, undue 
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~ influence or mutual mistake. The second issue presented is whether 
the calculation of the average weekly wages of an injured employee 
may include wages or income earned in employment or work other 
than that in which the employee was injured. For the reasons here- 
inafter set forth, we hold the Court of Appeals erred in modifying the 
Form 21 agreement and in calculating the average weekly wages | 
based on wages or income earned in employment other than that 
which produced the injury. Accordingly, we reverse the Court of 
Appeals and remand for reinstatement of the Commission’ Ss award 
based on the Form 21 agreement. 


The plaintiff, Brenda McAninch, was employed as a cafeteria 
worker for the defendant, Buncombe County Schools, for approxi- 
mately eight years until 16 August 1990 when she sustained a com- 
pensable injury in the course of her employment. As a result of this 
injury, the plaintiff remains totally disabled. Because plaintiff's posi- 
tion as a cafeteria worker existed only during the ten-month school 
year, She worked only forty-two weeks per year for the defendant. 
The plaintiff elected to receive her wages during the school year, 
rather than spread them throughout the entire year. Under this pay- 
ment plan, the plaintiff received an average of $163.37 per week dur- 
ing the forty-two weeks that she worked, and she received no wages 
during the remaining ten weeks of the year. During the summer, plain- 
tiff earned an average of $150.00 per week by babysitting, house- 
keeping and painting. 


As found by the Commission, the defendant admitted liability for 
benefits under the Workers’ Compensation Act, and on 3 October 
1990, the parties entered into a Form 21 agreement reflecting the 
average weekly wage of $163.37 based on the forty-two-week period 
that plaintiff worked, which yielded a workers’ compensation rate of 
$108.91 per week. This compensation rate did not reflect any wages 
the plaintiff earned from other employment undertaken during the 
ten-week summer vacation. This agreement was approved by the 
Commission. | 


Although the agreement provided that plaintiff would be com- 
pensated weekly so long as her disability continued, defendant 
refused to pay plaintiff during the summer vacation period on the 
ground plaintiff had worked and received paychecks only during 
the school year. Plaintiff filed a Form 33 request for a hearing, and the 
matter was heard before a deputy commissioner who determined 
plaintiff was entitled to compensation throughout the entire year. 
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However, the deputy commissioner also determined that plaintiff's 
average weekly wages should reflect her annual salary extended over 
fifty-two weeks. This calculation yielded average weekly wages of 
$132.49, instead of the $163.37 stipulated in the Form 21 agreement. 
The plaintiff appealed to the full Commission, which reinstated plain- 
tiff’s original average weekly wages and compensation rate, pursuant 
to the Form 21 agreement. The Commission also affirmed that plain- 
tiff was entitled to compensation during the summer months and 
concluded that “[s]lince there is no basis to set aside the Form 21 
Agreement in this case, it shall remain in full force and effect. 
N.C.G.S. § 97-17.” 


The defendant appealed to the North Carolina Court of Appeals, 
which reversed and remanded the case to the Industrial Commission. 
The Court of Appeals, in construing N.C.G.S. § 97-2(5), concluded 
that to obtain a result that was “fair and just to both parties,” the 
Commission should have used a different method of calculation 
under the statute, which method “necessarily includes wages earned 
in employment other than that in which the employee was injured,” 
McAninch v. Buncombe County Schools, 122 N.C. App. 679, 683, 471 
S.E.2d 441, 445 (1996), and thus recalculated plaintiff's average 
weekly wages by aggregating her wages from defendant with her 
summer earnings and then dividing that sum by fifty-two. Defendant’s 
petition for writ of certiorari on the basis of jJurisprudential signifi- 
cance and conflict with a prior decision of this Court was allowed on 
7 February 1997. 


{1] The calculation of an injured employee’s average weekly wages is 
governed by N.C.G.S. § 97-2(5). This statute sets forth in priority 
sequence five methods by which an injured employee’s average 
weekly wages are to be computed, and in its opening lines, this 
statute defines or states the meaning of “average weekly wages.” It is 
clear from its wording and the prior holdings of this Court that this 
statute establishes an order of preference for the calculation method 
to be used, and that the primary method, set forth in the first sen- 
tence, is to calculate the total wages of the employee for the fifty-two 
weeks of the year prior to the date of injury and to divide that sum by 
fifty-two. Hensley v. Caswell Action Comm., Inc., 296 N.C. 527, 538, 
251 $.E.2d 399, 402 (1979). This statute, as it pertains to this case, is 
set forth in part as follows: 


[1] “Average weekly wages” shall mean the earnings of the 
injured employee in the employment in which he was working at 
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the time of the injury during the period of 52 weeks immediately 
preceding the date of the injury, including the subsistence 
allowance paid to veteran trainees by the United States govern- 
ment, provided the amount of said allowance shall be reported 
monthly by said trainee to his employer, divided by 52... . [8] 
Where the employment prior to the injury extended over a period 
of less than 52 weeks, the method of dividing the earnings during 
that period by the number of weeks and parts thereof during 
which the employee earned wages shall be followed; provided, 
results fair and just to both parties will be thereby obtained. ... 


[5] But where for exceptional reasons the foregoing would 
be unfair, either to the employer or employee, such other method 
of computing average weekly wages may be resorted to as will 
most nearly approximate the amount which the injured employee 
would be earning were it not for the injury. 


N.C.G.S. § 97-2(5) (Supp. 1996). The final method, as set forth in the 
last sentence, clearly may not be used unless there has been a finding 
that unjust results would occur by using the previously enumerated 
methods. Wallace v. Music Shop, I, Inc., 11 N.C. App. 328, 181 S.E.2d 
237 (1971). Ultimately, the primary intent of this statute is that results 
are reached which are fair and just to both parties. Liles v. Faulkner 
Neon & Elec. Co., 244 N.C. 658, 660, 94 S.E.2d 790, 795-96 (1956). 
“Ordinarily, whether such results will be obtained . . . is a question of 
fact; and in such case a finding of fact by the Commission controls 
decision.” Id. 


[2] After correctly stating that this statute “provides a hierarchy” of 
five methods of computing the average weekly wages, and after fur- 
ther stating that “we must first calculate plaintiff's average weekly 
wages pursuant to the third method in [N.C.G.S. §] 97-2(5)” (the 
method employed by the Commission), McAninch, 122 N.C. App. at 
683, 471 S.E.2d at 444, the Court of Appeals then undertook its own 
“fair and just” analysis and concluded that the third calculation 
method was not fair and just to defendant and thus that the fifth 
method of calculation must be employed, id. The Court of Appeals 
noted that this fifth method specifies no mathematical formula to be 
applied and instead simply states that such other method may be 
resorted to as will “ ‘most nearly approximate the amount which the 
injured employee would be earning were it not for the injury.’ ” Jd. at 
683, 471 S.E.2d at 444-45 (quoting N.C.G.S. § 97-2(5)). From this lan- 
guage, the Court of Appeals then concluded that such calculation 
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“necessarily includes wages earned in employment other than that in 
which the employee was injured.” Jd. at 683, 471 S.E.2d at 445 (citing 
Holloway v. T.A. Mebane, Inc., 111 N.C. App. 194, 198, 431 S.E.2d 
882, 884 (1993)). 


In the instant case, the Industrial Commission explicitly found 
that the plaintiff's average weekly wages of $163.37, which the parties 
and the Commission determined by applying forty-two weeks under 
the third computation method, would be most equitable to both par- 
ties. Hence, the recalculation of plaintiff's average weekly wages by 
the Court of Appeals through application of the fifth computation 
method constituted an improper contravention of the Commissions’s 
fact-finding authority, and specifically its finding of fairness in this 
case. The final opinion and award of the full Commission concludes: 


In this case the Full Commission finds that a computation based 
on 10 months instead of 12 months would be most equitable. Also 
this is set forth in the Form 21 Agreement which was executed by 
the parties and approved by the Commission. 


This Court has long held that, “‘{uJnder the Workmen’s 
Compensation Act, the Industrial Commission is made the fact- 
finding body, and the rule is, as fixed by statute and the uniform deci- 
sions of this Court, that the findings of fact made by the Commission 
are conclusive on appeal . . . when supported by competent evi- 
dence.’ ” Inscoe v. DeRose Indus., 292 N.C. 210, 215, 232 S.E.2d 449, 
452 (1977) (quoting Rice v. Thomasville Chair Co., 238 N.C. 121, 124, 
76 S.E.2d 311, 313 (1953)). “Appellate review of opinions and awards 
of the Industrial Commission is strictly limited to the discovery and 
correction of legal errors.” Godley v. County of Pitt, 306 N.C. 357, 
359-60, 293 S.E.2d 167, 169 (1982); accord N.C.G.S. § 97-86 (Supp. 
1996). When the Court of Appeals reviews a decision of the full 
Commission, it must determine, first, whether there is competent evi- 
dence to support the Commission’s findings of fact and, second, 
whether the findings of fact support the conclusions of law. Hendrix 
vy. Linn-Corriher Corp., 317 N.C. 179, 186, 345 $.E.2d 374, 379 (1986); 
Hansel v. Sherman Textiles, 304 N.C. 44, 49, 283 S.E.2d 101, 104 
(1981). The Commission’s findings of fact and conclusions of law 
based thereon in the present case were amply supported by the evi- 
dence before it and the Form 21 agreement. 


Furthermore, the Commission in this case merely upheld the par- 
ties’ own agreement, concluding that the agreed-upon terms were fair 
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and equitable. Where the employer and employee have entered into a 
Form 21 agreement, stipulating the average weekly wages, and the 
Commission approves this agreement, the parties are bound to its 
terms absent a showing of error in the formation of the agreement. 
N.C.G.S. § 97-17 provides in pertinent part: 


[N]o party to any agreement for compensation approved by the 
Industrial Commission shall thereafter be heard to deny the truth 
of the matters therein set forth, unless it shall be made to appear 
to the satisfaction of the Commission that there has been error 
due to fraud, misrepresentation, undue influence or mutual mis- 
take, in which event the Industrial Commission may set aside 
such agreement. 


N.C.G.S. § 97-17 (1991). “Thus, where there is no finding that the 
agreement itself was obtained by fraud, misrepresentation, mutual 
mistake, or undue influence, the Full Commission may not set aside 
the agreement, once approved.” Brookover v. Borden, Inc., 100 N.C. 
App. 754, 755-56, 398 S.E.2d 604, 606 (1990), disc. rev. denied, 328 
N.C. 270, 400 S.E.2d 450 (1991). It is well settled that “[a]n agreement 
for the payment of compensation when approved by the Commission 
is as binding on the parties as an order, decision or award of the 
Commission unappealed from, or an award of the Commission 
affirmed upon appeal.” Tucker v. Lowdermilk, 233 N.C. 185, 188, 63 
S.E.2d 109, 111 (1951); see also N.C.G.S. § 97-87 (1991); Hand v. 
Fieldcrest Mills, Inc., 85 N.C. App. 372, 380, 355 S.E.2d 141, 146, disc. 
rev. denied, 320 N.C. 792, 361 S.E.2d 76 (1987). This Court has held 
that “[in] approving a settlement agreement the Industrial 
Commission acts in a judiciary capacity and the settlement [agree- 
ment] as approved becomes an award enforceable ... by a court 
decree.” Pruitt v. Knight Publishing Co., 289 N.C. 254, 258, 221 
S.E.2d 355, 358 (1976); see also N.C.G.S. § 97-82 (Supp. 1996). In the 
case sub judice, the Commission concluded: “Since there is no basis 
to set aside the Form 21 Agreement in this case, it shall remain in full 
force and effect. N.C.G.S. § 97-17.” Thus, the Court of Appeals had no 
basis for changing the method of calculating the plaintiff's average 
weekly wages. 


{3] Further, with respect to the Court of Appeals’ recalculation to 
include “wages earned in employment other than that in which the 
employee was injured,” we hold that this aggregation of wages con- 
flicts with our established law. In defining “average weekly wages,” 
N.C.G.S. § 97-2(5) explicitly provides that average weekly wages 
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“shall mean the earnings of the injured employee in the employ- 
ment in which he was working at the time of the injury.” N.C.G.S. 
§ 97-2(5) (emphasis added). This issue was exclusively and defini- 
tively addressed by this Court in Barnhardt v. Yellow Cab Co., 266 
N.C. 419, 146 S.E.2d 479 (1966). In Barnhardt, reliance was also 
placed on the identical language from the fifth method of calculation 
relied on by the Court of Appeals in the instant case. In rejecting this 
premise, this Court in Barnhardt held: | 


[N.C.G.S. § 97-2(5)] contains no specific provision which 
would allow wages from any two employments to be aggregated 
in fixing the wage base for compensation. Plaintiff contends, 
however, that such authority is implied in method [5], since “the 
amount which the injured employee would be earning were it not 
for the injury” necessarily includes earnings from all sources if 
the employee had more than one job. 


It seems reasonable to us that the Legislature, having placed 
the economic loss caused by a workman’s injury upon the 
employer for whom he was working at the time of the injury, 
would also relate the amount of that loss to the average weekly 
wages which that employer was paying the employee. Plaintiff, of 
course, will greatly benefit if his wages from both jobs are com- 
bined; but, if this is done, [the employer] and its carrier, which 
has not received a commensurate premium—will be required to 
pay him a higher weekly compensation benefit than [the 
employer] ever paid him in wages. .. . [T]o combine plaintiff's 
wages from his two employments would not be fair to the 
employer. Method [5], “while it prescribes no precise method for 
computing ‘average weekly wages,’ sets up a standard to which 
results fair and just to both parties must be related.” Liles v. 
Electric Co., 244 N.C. 653, 658, 94 S.E.2d 790, 794. 


After having specifically declared, in the usual situations to 
which method (1) is applicable, that an injured employee’s aver- 
age weekly wages shall be the wages he was earning in the 
employment in which he was injured, had the Legislature 
intended to authorize the Commission in the exceptional cases to 
combine those wages with the wages from any concurrent 
employment, we think it would have been equally specific. As 
was said in De Asis v. Fram Corp., [78 R.1. 249, 253, 81 A.2d 280, 
282 (1951)]: “If that radical and important change were intended, 
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it is not likely that the legislature would have left such intent 
solely to a questionable inference.” 


We hold that, in determining plaintiff's average weekly wage, 
the Commission had no authority to combine his earnings from 
the employment in which he was injured with those from any 
other employment. 


Barnharat, 266 N.C. at 427-29, 146 S.E.2d at 484-86 (final emphasis 
added). 


With respect to the statutory language setting out the fifth calcu- 
lation method, the Court of Appeals, 122 N.C. App. at 684, 471 S.E.2d 
at 445, relied on its opinion in Holloway as follows: “ ‘[The statute’s] 
language could hardly be more clear: the test is what the claimant 
would have earned if he had not been injured. . . . The statute 
does not refer to what he would have earned “in the same employ- 
ment.” ’” Holloway, 111 N.C. App. at 198, 431 S.E.2d at 885 (quoting 
5 Arthur Larson, Larson’s Workers’ Compensation Law § 60.31(c), at 
10-748 (1993)). This acceptance of Professor Larson’s construction of 
the statute is contrary to the analysis in Barnhardi as set forth above 
and to the holding of Barnhardt which disallows the combining of 
earnings from the employment which produced the injury “with those 
from any other employment.” Barnhardt, 266 N.C. at 429, 146 S.E.2d 
at 486 (emphasis added). This holding makes no distinction between 
the concurrent employment involved in Barnhardt and sporadic, sea- 
sonal employment such as we have in the instant case. Accordingly, 
we hold that the definition of “average weekly wages” and the range 
of alternatives set forth in the five methods of computing such wages, 
as specified in the first two paragraphs of N.C.G.S. § 97-2(5), do not 
allow the inclusion of wages or income earned in employment or 
work other than that in which the employee was injured. The deci- 
sion of the Court of Appeals in Holloway, to the extent it is incon- 
sistent with Barnhardt and this decision, is overruled. 


We therefore reverse the decision of the Court of Appeals and 
remand this case to that court for further remand to the Industrial 
Commission for reinstatement of its award based upon the Form 21 
agreement. 


REVERSED AND REMANDED. 
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BALTER v. GENERAL ELECTRIC CO. 

No. 322P97 

Case below: 126 N.C.App. 634 

Petition by plaintiffs for discretionary review pursuant to G.S. 
TA-31 denied 4 September 1997. 
BELLSOUTH TELECOMMUNICATIONS v. N.C. DEPT. OF REVENUE 

No. 316P97 

Case below: 126 N.C.App. 409 

Petition by petitioner (Bellsouth) for discretionary review pur- 
suant to G.S. 7A-31 denied 4 September 1997. 
BRING v. N.C. STATE BAR 

No. 355PA97 

Case below: 126 N.C.App. 655 

Motion by respondent (N.C. State Bar) to dismiss the appeal for 
lack of substantial constitutional question denied 4 September 1997. 
Petition by petitioner (Ellen Bring) for discretionary review pursuant 
to G.S. 7A-31 allowed 4 September 1997. 
COLDWELL BANKER ALAMANCE REALTY v. HUFFMAN 

No. 226P97 

Case below: 125 N.C.App. 742 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 4 September 1997. 
COOPERATIVE WAREHOUSE, INC. v. CARDINAL CHEMICALS, INC. 

No. 240P97 

Case below: 126 N.C.App. 223 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 4 September 1997. Motion by defendant (Cardinal) to 
dismiss appeal for lack of substantial constitutional auenons allowed 
4 September 1997. 
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DAVIS v. N.C. DEPT. OF HUMAN RESOURCES 
No. 314A97 
Case below: 126 N.C.App. 383 


Petition by petitioner (Haywood Davis) for discretionary review 
pursuant to G.S. 7A-31 and Appellate Rule 16(b) as to issues in addi- 
tion to those presented as the basis for the dissenting opinion in the 
Court of Appeals is deemed a petition for writ of certiorari and is 
allowed 4 September 1997. Motion by respondant (NCDHR) to dis- 
miss petitioner's petition for discretionary review as to additional 
issues denied 4 September 1997. 


IN RE AERIAL DEVICES, INC. 
No. 324P97 
Case below: 126 N.C.App. 709 


Petition by appellant (Aerial Devices, Inc.) for discretionary 
review pursuant to G.S. 7A-31 denied 4 September 1997. 


IN RE APPLICATION BY C & P ENTERPRISES, INC. 
No. 347P97 
Case below: 126 N.C.App. 495 


Petition by petitioner (C&P Enterprises) for discretionary review 
pursuant to G.S. 7A-31 denied 4 September 1997. 


IN RE DOE 
No. 306P97 
Case below: 126 N.C.App. 401 


Petition by petitioner (Jane Doe) for discretionary review pur- 
suant to G.S. TA-31 denied 4 September 1997. 
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KNIGHT PUBLISHING CO. v. CHASE MANHATTAN BANK 
No. 70P97 


Case below: 346 N.C. 280 
125 N.C.App. 1 


Motion by defendant to suspend the Rules of Appellate 
Procedure in order to reconsider petition for discretionary review 
dismissed 4 September 1997. Motion by plaintiff to suspend rules in 
order to reconsider petition for discretionary review dismissed 4 
September 1997. 

LASSITER v. ENGLISH 

No. 3801P97 

Case below: 126 N.C.App. 489 | 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 4 September 1997. 

McALLISTER v. HA 

No. 298PA97 

Case below: 126 N.C.App. 326 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 allowed 4 September 1997. 

MORETZ v. MILLER 

No. 335P97 

Case below: 126 N.C.App. 514 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 4 September 1997. Justice Webb recused. 

N.C. DEPT. OF ADMINISTRATION v. SHAW FOOD SERVICES 

No. 411PA97 

Case below: Court of Appeals, P97-421 _ 


Petition by Attorney General for writ of certiorari to review the 
order of the North Carolina Court of Appeals allowed 4 September 
1997. Petition by Attorney General for writ of supersedeas allowed 4 
September 1997. 
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N.C. FARM BUREAU MUT. INS. CO. v. BOST 
No. 217P97 
Case below: 126 N.C.App. 42 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 4 September 1997. 


PINE KNOLL ASSN. v. CARDON 
No. 251P97 
Case below: 126 N.C.App. 155 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 4 September 1997. 


ROBBINS v. FREEMAN 
No. 416PA97 
Case below: 127 N.C.App. 162 


Motion by Attorney General for temporary stay allowed 28 
August 1997. 


ROBERTSON v. ROBERTSON 
No. 295P97 
Case below: 126 N.C.App. 298 


Petition by respondents (Marion Robertson et al) for discre- 
tionary review pursuant to G.S. 7A-31 denied 4 September 1997. 


STATE v. ANDERSON 
No. 370P97 
Case below: 126 N.C.App. 635 


Notice of appeal by defendant pursuant to G.S. 7A-30 (substantial 
constitutional question) dismissed 4 September 1997. Petition by 
defendant for discretionary review pursuant to G.S. 7A-31 denied 4 
September 1997. | 
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STATE v. CRANFORD 
No. 396P97 
Case below: 127 N.C.App. 210 


Petition by defendant for discretionary review pursuant to GS. 
7A-31 denied 4 September 1997. 


STATE v. FLOWERS 
No. 553A94 
Case below: Rowan County Superior Court 


Defendant’s motion to dismiss his present counsel is allowed for 
the limited purpose of entering the following order: “This case is 
remanded to the Superior Court, Rowan County, for the purpose of 
conducting an evidentiary hearing pursuant to N.C.G.S. § 7A-457 and 
§ 15A-1242 to determine whether the defendant is making a knowing 
and intelligent waiver of his right to counsel. Present counsel shall 
continue to represent the defendant through said hearing and the 
entry of an order making the findings and conclusions required by 
said statutes.” By the Court in conference, this the 4th day of 
September 1997. 


STATE v. GOODE 
No. 10A94-2 
Case below: Johnston County Superior Court 


Petition by defendant for writ of supersedeas denied 4 September 
1997. 


STATE v. JONES 
No. 395A91-4 
Case below: Wake County Superior Court 


Motion by defendant (Jones) to hold petition for writ of 
certiorari/supersedeas in abeyance allowed 4 September 1997. 
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STATE v. MARLEY 
No. 351P97 
Case below: 126 N.C.App. 832 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 4 September 1997. 


STATE v. MCHONE 
No. 148A91-2 
Case below: Surry County Superior Court 


Motion by Attorney General to vacate certiorari review for 
defendant’s failure to timely file brief denied 4 September 1997. 


STATE v. ROUSE 
No. 120A92-2 
Case below: Randolph County Superior Court 


Motion by defendant (Rouse) to hold petition for writ of certio- 
rari in abeyance allowed 4 September 1997. 


STATE v. SMITH 
No. 374P97 
Case below: 126 N.C.App. 832 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 4 September 1997. 


STATE v. WILLIAMSON 
No. 312PA97 
Case below: 126 N.C.App. 439 


Motion by the Attorney General to dismiss the appeal for lack of 
substantial constitutional question denied 4 September 1997. Petition 
by defendant for discretionary review pursuant to G.S. 7A-31 allowed 
4 September 1997. 
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STATE AUTO INS. COS. v. McCLAMROCH 

No. 326P97 

Case below: 124 N.C.App. 461 

Petition by appellants (the Kaplans) for writ of certiorari to 
review the decision of the North Carolina Court of Appeals denied 4 
September 1997. 
UNITED SERVICES AUTOMOBILE ASSN. v. SIMPSON 

No. 309P97 

Case below: 126 N.C.App. 398 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 4 September 1997. 
U.S. FIDELITY AND GUAR. CO. v. 

COUNTRY CLUB OF JOHNSTON COUNTY 

No. 344P97 

Case below: 126 N.C.App. 633 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 4 September 1997. 
VIRMANI v. PRESBYTERIAN HEALTH SERVICES CORP. 

No. 62P97 

Case below: 127 N.C.App. 71 

Motion by defendant for temporary stay allowed 26 August 1997. 


Petition by defendant for discretionary review pursuant to G.S. 7A-31 
denied 4 September 1997. Petition by defendant for writ of super- 
sedeas denied 4 September 1997. 
VSA, INC. v. OFFERMAN 

No. 319PA97 

Case below: 126 N.C.App. 421 


Petition by Attorney General for discretionary review pursuant to 
G.S. 7A-31 allowed 4 September 1997. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


WORTHINGTON FARMS v. FLAKE 

No. 315P97 

Case below: 126 N.C.App. 439 

Petition by defendant and third party plaintiff (Lurae Flake) for 
discretionary review pursuant to G.S. 7A-31 denied 4 September 1997. 


YELVERTON v. BRIGHTHURST/BISHOPS RIDGE CONDOMINIUM 
ASSN. 


No. 343P97 
Case below: 126 N.C.App. 634 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 4 September 1997. 
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STATE OF NORTH CAROLINA v. WILLIAM ROBERT GRAY, JR. 


No. 556A93 
(Filed 3 October 1997) 


1. Criminal Law § 402 (NCHI4th Rev. )— capital murder—pre- 
trial remarks by court to jury—introduction of court 
reporter—possibility of appeal—jury not relieved of 
responsibility | 

The trial court did not err in a capital first-degree murder 
prosecution in its pretrial instruction to the jury on court proce- 
dures by introducing the court reporter, indicating that she was 
appointed by the senior resident judge, and stating that it was her 
duty to take down and transcribe everything said during the trial 
and motions so that it could be reviewed by the judge or the 
Supreme Court should it be appealed. This statement did not 
imply to the jury that the Supreme Court would correct any 
errors the jury might make. 


Am Jur 2d, Trial § 285. 


Prejudicial effect of statement by prosecutor that ver- 
dict, recommendation of punishment, or other finding by 
jury is subject to review or correction by other authori- 
ties. 10 ALR5th 700. 


2. Jury § 120 (NCI4th)— capital murder—jury selection— 
leading questions—no error 

The trial court did not err in a capital first-degree murder 
prosecution in allowing the State to use leading questions during 
the jury voir dire. Although leading questions should not in most 
cases be used when testimony is being offered to a jury, it is not 
error to allow such questions at vowr dire. 


Am Jur 2d, Jury §§ 190, 191, 193, 194, 210. 


3. Jury § 229 (NCI4th)— capital murder—voir dire—feelings 
about death penalty—potential juror excused—no error 
The trial court did not err during voir dire for a capital first- 
degree murder prosecution by excusing a potential juror who 
said on questioning by the prosecutor that his feelings about the 
death penalty would prevent him from considering it; said on 
questioning by the defendant that he could follow the court’s 
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instructions in regard to the death penalty; said on further ques- 
tioning by the State that he did not think his feelings would com- 
pletely block him from considering the death penalty but that 
they would hinder him from doing so; said that he would not 
automatically vote against the death penalty but that he did not 
think he could come into the courtroom and look the defendant 
in the eye and say he had voted for the death penalty; and said in 
response to the court that he would be unable to render a verdict 
with respect to the charge in accordance with the law both as to 
the guilt-innocence and penalty phases. The colloquy with the 
potential juror amply supports a finding that his views could sub- 
stantially impair the performance of his duties as a juror. 


Am Jur 2d, Jury §§ 160, 177, 226. 


Comment note: beliefs regarding capital punishment as 
disqualifying juror in capital case—post-Witherspoon 
cases. 39 ALR3d 550. 


Religious belief, affiliation, or prejudice of prospective 
juror as proper subject of inquiry or ground for challenge 
on voir dire. 95 ALR3d 172. 


. Jury § 229 (NCI4th)— capital murder—voir dire—feelings 


about death penalty—bias of juror—trial court’s judgment 


The trial court did not err during voir dire for a capital first- 
degree murder prosecution by excusing a potential juror who 
made contradictory statements regarding capital punishment. 
Where a prospective juror’s bias may not be proven with unmis- 
takable clarity, the trial judge’s judgment must be depended upon 
in determining whether the prospective juror would be able to 
follow the law impartially. The superior court judge was in the 
best position to judge the bias of the juror and there was an 
ample showing of bias to support his conclusion. 


Am Jur 2d, Jury §§ 160, 177, 226. 


Comment note: beliefs regarding capital punishment as 
disqualifying juror in capital case—post-Witherspoon 
cases. 39 ALR3d 550. 


Religious belief, affiliation, or prejudice of prospective 
juror as proper subject of inquiry or ground for challenge 
on voir dire. 95 ALR3d 172. 
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5. Jury § 227 (NCI4th)— capital murder—voir dire—feelings 
about death penalty—juror excused—no error 


The trial court did not err during voir dire for a capital first- 
degree murder prosecution by excusing a potential juror who 
said he believed in the death penalty only for a second offense 
and that he would not impose it for a first murder; said that he 
would follow the court’s instructions when questioned by 
defendant; and reiterated that he would not impose the death 
penalty for a first offense of murder when questioned by the 
court. 


Am Jur 2d, Jury §§ 160, 177, 226. 


Comment note: beliefs regarding capital punishment as 
disqualifying juror in capital case—post-Witherspoon 
cases. 39 ALR3d 550. 


Religious belief, affiliation, or prejudice of prospective 
juror as proper subject of inquiry or ground for challenge 
on voir dire. 95 ALR3Sd 172. 


6. Jury § 219 (NCI4th)— capital murder—voir dire—poten- 
tial jurors who would never vote for death penalty— 
excused—no error 


The trial court did not err during voir dire for a capital first- 
degree murder prosecution by excusing potential Jurors who said 
they believed in the death penalty but would not vote to impose 
it on another human being or who said they would always vote 
for life in prison and never vote for the death penalty. 


Am Jur 2d, Jury §§ 160, 177, 226. 


Comment note: beliefs regarding capital punishment as 
disqualifying juror in capital case—post-Witherspoon 
cases. 39 ALR3d 550. 


Religious belief, affiliation, or prejudice of prospective 
juror as proper subject of inquiry or ground for challenge 
on voir dire. 95 ALR3d 172. 


7. Constitutional Law § 342 (NCI4th)— capital murder— 
order for subpoenas duces tecum—defendant not pres- 
ent—no violation of constitutional rights 

The constitutional and statutory rights of a defendant in a 
capital first-degree murder prosecution were not violated by the 
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trial court’s ex parte issuance of subpoenas duces tecum to the 
North Carolina Department of Revenue for defendant’s intangi- 
bles tax documentation, returns and account information. The 
issuance of the subpoenas and the order were the gathering 
of evidence for use at trial and were not stages of the trial which 
entitled the defendant or his attorney to be present. A defendant 
does not have the right to be present as the State gathers its 
evidence. 


Am Jur 2d, Judges § 169; Motion, Rules, and Orders 
§ 33. 


Disciplinary action against judge for engaging in ex 
parte communication with attorney, party, or witness. 82 
ALR4th 567. 


. Homicide § 603 (NCI4th)— capital murder—jury charge on 


self-defense—not given—no error 


The trial court did not err in a capital prosecution for first- 
degree murder by refusing to charge on self-defense where all of 
the evidence which would exculpate defendant showed that the 
shooting was accidental. 


Am Jur 2d, Homicide §§ 140 et seq., 249, 529; Trial 
§ 830. 


Homicide: burden of proof on defense that killing was 
accidental. 63 ALR3d 936. 


Accused’s right, in homicide case, to have jury 
instructed as to both unintentional shooting and self- 
defense. 15 ALR4th 983. 


Standard for determination of reasonableness of crim- 
inal defendant’s belief, for purposes of self-defense claim, 
that physical force is necessary—modern cases. 73 ALR4th 
993. 


. Evidence and Witnesses § 1064 (NCI4th)— capital mur- 


der—instructions—flight—not evidence of premeditation 
and deliberation 


There was no plain error in a capital prosecution for first- 
degree murder where defendant contends that the court allowed 
evidence of flight to be used as evidence of premeditation and 
deliberation by not giving the portion of the pattern jury instruc- 
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tion which said that the evidence could not be so used. The court 
charged the jury that it could consider evidence of flight as 
showing a consciousness of guilt, which is a correct statement of 
law, and did not say that the jury could consider evidence of flight 
as evidence of premeditation and deliberation. It is speculative as 
to whether the jury took this to mean it could consider the evi- 
dence in that way. 


Am Jur 2d, Homicide § 319; Trial § 1333. 


Modern status of the rules requiring malice “afore- 
thought,” “deliberation,” or “premeditation,” as elements 
of murder in the first degree. 18 ALR4th 961. 


Evidence and Witnesses § 90 (NCI4th)— capital murder— 
deposit ticket and cash register tape—victim’s purchase of 
stun-gun—excluded—no error 


The trial court did not err in a capital prosecution for first- 
degree murder by excluding from evidence a deposit ticket and 
cash register tape which defendant contends were some proof 
that the victim, his wife, had purchased a stun-gun where a stun- 
gun was found next to the body, a pathologist testified that the 
victim had been shot in the face with the stun-gun, and defendant 
attempted to prove that his wife first had possession of the stun- 
gun. There was no connection between the proffered evidence 
and the fact to be proved; the evidence did not show that the sale 
was to a woman, that it was made to the victim, or that there was 
a sale of a stun-gun. There was as much chance of confusion if 
the evidence had been introduced as there was that any fact 
would have been proved. N.C.G.S. § 8C-1, Rule 403. 


Am Jur 2d, Evidence §§ 324 et seq.; Homicide § 560; 
Trial § 1965. 


Evidence and Witnesses § 3096 (NCI4th)— capital mur- 
der—recording of conversation between defendant and 
victim—denied by defendant—motive—not collateral 


The trial court did not err in a capital prosecution for first- 
degree murder by allowing the State to play for the jury on rebut- 
tal a recording of a telephone conversation between defendant 
and his wife, the victim, where defendant had at first denied ask- 
ing his wife about some bonds, then said that he could not 
remember it. Defendant argued that the question concerning the 
bonds was designed to impeach him on a collateral matter and 
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that the State was bound by his answer. However, the recording 
showed defendant’s motive for the murder and was not for 
impeachment purposes only. Although it contained a reference to 
the “physical harm” defendant had done to the victim which prob- 
ably should have been excluded, there was substantial other evi- 
dence of harm the defendant had done to his wife. 


Am Jur 2d, Evidence §§ 1234-1236; Trial §§ 365, 367, 
370. 


Admissibility in evidence of sound recording as 
affected by hearsay and best evidence rules. 58 ALR3d 598. 


Right of accused in state courts to inspection or dis- 
closure of tape recording of his own statements. 10 
ALR4th 1092. 


Admissibility of tape recording or transcript of “911” 
emergency telephone call. 3 ALR5th 784. 


Criminal Law § 116 (NCI4th Rev.); Evidence and Witnesses 
§ 762 (NCI4th)— capital murder—affidavit in which 
defendant’s son lied—read at bond hearing—discoverable 
at trial—cumulative—no prejudice 

There was no prejudicial error in a capital prosecution for 
first-degree murder in the trial court requiring that defendant fur- 
nish the State an affidavit made by his son and to the reading of 
the affidavit by the jury where the son testified that his father had 
called him and his sister into the bathroom after the shooting and 
told them their mother had suffered an accident but that no one 
would believe him; told them to tell anyone who asked that their 
father was in the bathtub at the time of the shooting; the son gave 
an affidavit in which he said his father was in the bathtub at the 
time the victim was shot; and defendant’s attorney read the affi- 
davit at a bond hearing. Assuming the affidavit was not discover- 
able under N.C.G.S. § 154-906, defendant waived his right not to 
produce it when his attorney read it at the bond hearing. As to its 
admission into evidence, it could not have prejudiced defendant 
because defendant and his son had testified that defendant had 
told his son to lie and the affidavit could only have been cumula- 
tive evidence of what was not in dispute. 


Am Jur 2d, Evidence §§ 1115, 1260, 1261. 


Admissibility of affidavit to impeach witness. 14 
ALR4th 828. 
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Evidence and Witnesses § 1256 (NCI4th)— capital mur- 
der—right to counsel invoked—subsequent question by 
jailer—not designed to elicit incriminating testimony 


The trial court did not err in a capital prosecution for first- 
degree murder by not excluding testimony from a jailer that he 
had asked defendant if there was anything else he could do for 
defendant as he was putting him in his cell and that defendant 
had replied, “No. At least now I can get a good night’s sleep.” 
Although defendant argues that this colloquy should have been 
excluded because it came after he had invoked his right to coun- 
sel, the question by the jailer was not designed to elicit incrimi- 
nating evidence and the testimony was properly admitted. 


Am Jur 2d, Evidence §§ 870 et seq.; Homicide § 338; 
Trial §§ 1353, 1357. 


Admissibility, in civil action, of confession or admis- 
sion which could not be used against party in criminal 
prosecution because obtained by improper police methods. 
43 ALR3d 1375. 


Criminal Law § 1338 (NCI4th Rev. )— capital sentencing— 
pending misdemeanor warrants—admissible 


The trial court did not err during a capital sentencing hearing 
by admitting into evidence four misdemeanor warrants charging 
defendant with false imprisonment, assault on a female, commu- 
nicating threats, and attempted assault with a deadly weapon. 
Defendant contends that the warrants contain hearsay testimony, 
but the Rules of Evidence do not apply in capital sentencing pro- 
ceedings and the evidence on the warrants that charges were 
pending against defendant and that his wife would be a witness 
against him was probative of the aggravating circumstance that 
defendant killed a witness against him. N.C.G.S. § 15A-2000(a)(3). 


Am Jur 2d, Homicide § 554. 


Consideration of accused’s juvenile court record in 
sentencing for offense committed as adult. 64 ALR3d 1291. 


Evidence and Witnesses § 876 (NCI4th)— capital murder— 
statements of victim—state of mind—admissible 

The trial court did not err in a capital murder prosecution by 
admitting as a state of mind exception to the hearsay rule testi- 
mony from several witnesses as to what the victim told them. 
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Each of the witnesses testified that the victim was in fear for her 
life, the factual circumstances surrounding her statements of 
emotion serve only to demonstrate the basis for the emotions, 
each of the witnesses testified that the victim had stated with 
specific reason and generally that she was scared of defendant, a 
searching voir dire of each witness took place where appropri- 
ate, and the jury was properly instructed that it was to consider 
the testimony only for the purpose of showing the victim’s state 
of mind. N.C.G.S. § 8C-1, Rule 803(3). 


Am Jur 2d, Evidence §§ 667, 696. 


Residual hearsay exception where declarant unavail- 
able: uniform evidence Rule 804(b)(5). 75 ALR4th 199. 


Criminal Law § 470 (NCI4th Rev. )— capital murder—pros- 
ecutor’s argument—prior acts of violence against victim 


There was no error in closing arguments in a capital murder 
prosecution where the prosecutor argued defendant’s prior acts 
of violence against his wife, the murder victim, as substantive evi- 
dence even though some evidence of the incidents had been 
admitted to show the victim’s state of mind. Evidence of the 
choking incident and sexual assault came in under another 
hearsay exception during the testimony of the victim’s doctor, 
and evidence concerning a choking incident and the stealing of 
the victim’s Jeep were testified to by defendant himself. 


Am Jur 2d, Homicide § 573; Trial § 496. 


Admissibility of evidence of prior physical acts of 
spousal abuse committed by defendant accused of murder- 
ing spouse or former spouse. 24 ALR5th 465. 


Evidence and Witnesses § 1006 (NCI4th)— capital mur- 
der—victim’s statements—residual hearsay exception—no 
plain error 

There was no plain error in a capital prosecution for first- 
degree murder where the court admitted testimony that the vic- 
tim had told the witness that defendant had attempted to rape her 
in front of her children, defendant objected to the word rape, the 
court told the jury to use the word “attack”; and the witness also 
testified that the deceased had told her that defendant had fol- 
lowed her, harassed her, and told her he would kill her. 


Am Jur 2d, Homicide § 573; Evidence §§ 667, 696; Trial 
§ 496. 
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Residual hearsay exception where declarant unavail- 
able: uniform evidence Rule 804(b)(5). 75 ALR4th 199. 


Admissibility of evidence of prior physical acts of 
spousal abuse committed by defendant accused of murder- 
ing spouse or former spouse. 24 ALR5Sth 465. 


Evidence and Witnesses § 1006 (NCI4th)— capital mur- 
der—prior acts of violence toward victim—statements of 
victim—residual hearsay exception 


The trial court did not err in a capital prosecution for first- 
degree murder by admitting under the residual hearsay exception 
testimony that the victim had displayed a bruise on her hip and 
had told the witness that defendant, her estranged husband, had 
forced his way into her apartment, pushed her against a wall, and 
attempted to force her head into a toilet. The statements had 
guarantees of trustworthiness in that the alleged action of 
defendant was consistent with other evidence; the proffered 
statements were evidence of defendant’s intent, a material fact; 
this testimony as to defendant pushing the victim against the wall 
was more probative than other evidence on this point; the testi- 
mony involved principally factual matters and would not have 
been admitted under the state of mind exception; the testimony 
was relevant to matters involved in the case; and the interests of 
justice were served by its admission. N.C.G.S. § 8C-1, Rule 804(b). 


Am Jur 2d, Homicide § 573; Evidence §§ 667, 696; Trial 
§ 496. 


Residual hearsay exception where declarant unavail- 
able: uniform evidence Rule 804(b)(5). 75 ALR4th 199. 


Admissibility of evidence of prior physical acts of 
spousal abuse committed by defendant accused of murder- 
ing spouse or former spouse. 24 ALR5Sth 465. 


Evidence and Witnesses § 961 (NCI 4th )— capital murder— 
prior acts of violence—victim’s statements to doctor out- 
side office—medical treatment exception 


There was no plain error in a prosecution for first-degree 
murder in the admission of the testimony of the victim’s doctor, 
accepted as a expert in obstetrics and gynecology, who testified 
that the victim came to see him at his home and told him that 
defendant had tried to choke her to the point of almost passing 
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out, that defendant had tried to sexually assault her, that defend- 
ant had said, “I could have killed you if I wanted to,” during which 
time the children were screaming and saying “Stop Daddy. Don’t 
hurt her,” and that the victim on a subsequent visit had told him 
that she and defendant had been seeing a marriage counselor but 
that the counselor had stopped seeing them because she was 
afraid of defendant. The doctor examined the victim’s physical 
condition and suggested that she go to the hospital, a medical 
recommendation which was treatment even though he was not in 
his office, and most of the testimony was admissible as state- 
ments made for the purpose of medical treatment. The testimony 
concerning the children screaming and the marriage counselor 
probably should have been excluded if an objection had been 
made, but does not rise to the level of plain error. 


Am Jur 2d, Homicide § 573; Evidence §§ 667, 696; Trial 
§ 496. 


Residual hearsay exception where declarant unavail- 
able: uniform evidence Rule 804(b)(5). 75 ALR4th 199. 


Admissibility of evidence of prior physical acts of 
spousal abuse committed by defendant accused of murder- 
ing spouse or former spouse. 24 ALR5th 465. 


Evidence and Witnesses § 945 (NCI4th)— capital murder— 
statements from victim during crime—integral and natural 
part of account of crime 


The trial court did not err in a capital first-degree murder 
prosecution by admitting testimony from a jogger that the victim 
had said, while defendant was holding her on the ground, “Mister, 
please don’t leave. If you leave, he’ll kill me.” Evidence which is 
so intertwined with the evidence of the commission of a crime 
that it forms an integral and natural part of the account of the 
crime is admissible. 


Am Jur 2d, Homicide § 573; Evidence §§ 667, 696; Trial 
§ 496. : 


Residual hearsay exception where declarant unavail- 
able: uniform evidence Rule 804(b)(5). 75 ALR4th 199. 


Admissibility of evidence of prior physical acts of 
spousal abuse committed by defendant accused of murder- 
ing spouse or former spouse. 24 ALR5th 465. 
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Criminal Law § 475 (NCI4th Rev. )— capital murder—pros- 
ecutor’s argument—flight 

There was no gross impropriety requiring intervention ex 
mero motu in the prosecutor’s argument in a capital first-degree 
murder prosecution where defendant contended that the prose- 
cutor improperly argued flight as proof of premeditation and 
deliberation. It was not clear that the district attorney was refer- 
ring to flight when he mentioned premeditation and deliberation. 


Am Jur 2d, Homicide § 319; Trial § 1333. 


Modern status of the rules requiring malice “afore- 
thought,” “deliberation,” or “premeditation,” as elements 
of murder in the first degree. 18 ALR4th 961. 


Appeal and Error § 362 (NCI4th)— capital murder—ver- 
dict sheet lost—evidence sufficient to determine appeal 


The record was sufficient to determine the appeal in a capital 
prosecution for first-degree murder where the verdict sheet was 
lost in the office of the clerk of superior court. Although defend- 
ant argues that there is no way to determine whether the verdict 
was properly returned in the absence of a valid verdict sheet, and 
there are cases holding that the appeal may be dismissed if the 
verdict sheet is not included in the record, the transcript here 
reveals that the judge and the clerk examined the verdict sheet 
after it was taken by the bailiff from the jury and that each juror 
was polled. There can be no doubt that the jury found defendant 
guilty of first-degree murder. 





Am Jur 2d, Appellate Review § 742; Criminal Law §§ 81, 
304. 


Criminal Law § 78 (NCI4th Rev. )— capital murder—motion 
for change of venue or special venire—pretrial publicity 


The trial court did not err in a capital prosecution for first- 
degree murder by denying defendant’s motion for a change of 
venue or for a special venire where a newspaper account, 
although erroneous, was not prejudicial in that it did not contain 
any false information that was prejudicial; a television program 
which reported that one of defendant’s attorneys had been shot 
by his wife could not have prejudiced defendant; and there was a 
vigorous cross-examination of a polling expert who testified that 
defendant could not get a fair trial in the county, particularly on 
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the ability of the respondents in the polls to understand the 
meaning of a “fair trial.” The burden was on defendant to show 
prejudice and the court could have felt that defendant had not 
carried his burden. 


Am Jur 2d, Criminal Law §§ 378, 380-390; Homicide 
§ 204; Venue §§ 58 et seq. 


Right of accused in misdemeanor prosecution to change 
of venue on grounds of inability to secure fair trial and the 
like. 34 ALR3d 804. 


Change of venue by state in criminal case. 46 ALR3d 
295. 


Choice of venue to which transfer is to be had, where 
change is sought because of local prejudice. 50 ALR3d 760. 


Arrest and Bail § 63 (NCI4th); Searches and Seizures § 48 
(NCH4th); Constitutional Law § 262 (NCI4th)— capi- 
tal murder—statements to law enforcement officers— 
admissible | 


There was no error in a capital prosecution for first-degree 
murder in the denial of defendant’s motion to suppress all of his 
statements to law enforcement officers and items gathered in a 
search of his home where defendant contended that he was 
arrested without probable cause and that his statements should 
have been suppressed, but officers found the victim’s body at the 
scene when they arrived and a neighbor told them that defendant 
had killed his wife, so that they had probable cause to arrest; 
defendant contended that entry into his home without a warrant 
was illegal, requiring his statements to be suppressed, but he 
came to the door armed with a pistol which was later found to be 
a toy, an exigent circumstance which justified entry into the 
house without a search warrant to arrest defendant; and defend- 
ant contends that his request for counsel in his home was 
ignored, but a neighbor and member of the bar was outside 
defendant’s home as he was being taken to police headquarters, 
defendant requested that the neighbor represent him, an officer 
notified the neighbor of the request, and the neighbor followed 
defendant to the police station and remained with defendant dur- 
ing the police interrogation. 


Am Jur 2d, Arrest §§ 42-45. 
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Criminal Law § 1369 (NCI4th Rev. )— capital sentencing— 
murder of spouse during divorce proceeding—pending mis- 
demeanor warrants—two circumstances 


The trial court did not err in a capital sentencing proceeding 
by submitting the aggravating circumstances that the murder was 
committed to disrupt or hinder the lawful exercise of a govern- 
mental function and that the murder was committed against this 
victim because of the exercise of her official duty as a witness. 
Although the same evidence cannot be used to support two 
aggravating circumstances, the circumstance dealing with dis- 
rupting or hindering a governmental function was supported by 
evidence that defendant had been served with a show cause 
order for an accounting of marital monies in a divorce action 
which was returnable a few days after the murder. That evidence 
did not support the circumstance that the victim was to be a wit- 
ness in a criminal case, and the evidence that the victim had 
sworn out warrants and was to be a witness against defendant 
did not support the circumstance that the murder disrupted a 
civil proceeding. The court adequately explained to the jury how 
to consider the evidence by defining the two aggravating circum- 
stances and explaining the evidence supporting each of them. 
N.C.G.S. § 15A-2000(e)(7); N.C.G.S. § 15A-2000(e)(8). 


Am Jur 2d, Criminal Law §§ 598, 599. 


Criminal Law § 1372 (NCI4th Rev. )— capital sentencing— 
aggravating circumstances—especially heinous, atrocious 
or cruel—evidence sufficient 


There was sufficient evidence in a capital sentencing pro- 
ceeding to submit the especially heinous, atrocious, or cruel 
aggravating circumstance where the victim was defendant's wife; 
he abused her psychologically and physically, stalked her, and 
stated that he could kill her; she was afraid that he would do so; 
she was stung with a stun-gun and pistol whipped prior to being 
shot; and defendant left her in her last moments aware of her 
impending death but unable to do anything about it. 


Am Jur 2d, Criminal Law §§ 598, 599. 


Criminal Law § 1369 (NCI4th Rev.)— capital sentencing— 
aggravating circumstances—victim’s role as witness 


There was sufficient evidence in a capital sentencing pro- 
ceeding to submit the aggravating circumstance that the murder 
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was committed because of the victim’s role as a witness where 
the State introduced four criminal warrants against defendant 
which were based on acts of violence against the victim, with the 
victim listed as the complainant on each warrant. The jury could 
find from this evidence that the victim had procured warrants 
against him or that she was waiting to testify against him and that 
one of the reasons defendant killed her was because she had war- 
rants issued against him. Procuring a warrant and waiting to tes- 
tify constitute the performance of an official duty of a witness. 
N.C.G.S. § 15A-2000(e)(8). 


Am Jur 2d, Criminal Law §§ 598, 599. 


Criminal Law § 1369 (NCI4th Rev. )— capital sentencing— 
aggravating circumstance—disruption of government func- 
tion—evidence sufficient 


The trial court did not err in a capital sentencing proceeding 
by submitting the aggravating circumstance that the murder was 
committed to disrupt or hinder the lawful exercise of a govern- 
mental function where defendant and his wife were engaged in a 
bitter divorce action; defendant was determined that his wife 
would get nothing from the marriage; he had liquidated marital 
property and put the proceeds in his name; and he would not 
answer interrogatories. The jury could reasonably find that one 
reason he killed his wife was to stop this action against him. 
N.C.G.S. § 15A-2000(e)(7). 


Am Jur 2d, Criminal Law §§ 598, 599. 


Criminal Law § 1375 (NCI4th Rev. )— capital sentencing— 
instructions—statutory mitigating circumstances—weight 


The trial court did not err in a capital sentencing proceeding 
by charging the jury as to statutory mitigating circumstances that 
they had mitigating value but that the weight to give those cir- 
cumstances is up to the jury. Although defendant contends that 
the jury should have been told that it must give mitigating cir- 
cumstances some weight, the instruction given complied with 
State v. Fullwood, 323 N.C. 371, and was not like State v. Jaynes, 
342 N.C. 249. 


Am Jur 2d, Criminal Law §§ 598, 599. 
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Criminal Law § 1392 (NCI4th Rev. )— capital sentencing— 
mitigating circumstance—ability to adjust well and be of 
service in prison—not submitted—no prejudice 

There was no prejudicial error in a capital sentencing pro- 
ceeding in not submitting as a mitigating circumstance that the 
defendant has demonstrated an ability to adjust well in prison 
and could be of service to fellow prisoners by working as a den- 
tal assistant where the evidence supporting the proposed miti- 
gating circumstance was tenuous at best, the jury found as a 
mitigating circumstance that defendant had exhibited good con- 
duct while in jail, and the jury did not find the catch-all miti- 
gating circumstance. The jury was able to consider defendant’s 
evidence under the circumstances submitted; if it did not con- 
sider defendant’s conduct in jail sufficient to outweigh the aggra- 
vating circumstances, it is not likely it would have thought his 
potential conduct in prison would outweigh the aggravating 
circumstances. 


Am Jur 2d, Criminal Law §§ 598, 599. 


Criminal Law § 448 (NCI4th Rev. )— capital murder—pros- 
ecutor’s argument—jury’s duty—violent crimes—not 
grossly improper 

A prosecutor’s jury argument in a capital first-degree murder 
prosecution was not so grossly improper as to require interven- 
tion ex mero motu where the prosecutor argued that the jurors 
should take seriously the obligation to do something about vio- 
lent crimes. This was part of the district attorney’s general 
remarks at the opening of his summation which emphasized the 
duties of the jurors and did not ask the jury to convict defendant 
because of public sentiment against crime. 


Am Jur 2d, Trial §§ 567 et seq. 


Criminal Law § 460 (NCHth Rev.)— capital sentencing— 
prosecutor’s argument—age, status, size of defendant— 
not grossly improper 

A prosecutor’s jury argument that a first-degree murder 
defendant’s age, status, and size should be considered in deter- 
mining whether he should receive the death sentence was not so 
grossly improper as to require intervention ex mero motu; the 
character of the defendant is relevant in determining whether the 


~ death penalty should be imposed. 


Am Jur 2d, Trial §§ 572, 573. 
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Criminal Law § 460 (NCI4th Rev.)— capital sentencing— 
prosecutor’s argument—defendant’s character and sta- 
tus—no gross impropriety 

A district attorney’s argument in a capital sentencing pro- 
ceeding was not so grossly improper as to require intervention ex 
mero motu where defendant contended that the district attorney 
injected arbitrary factors by arguing the defendant's character, 
including that he had his children lie for him, his privileged status 
in the community, his love of money, his self-control, and the 
extent of his remorse. These are matters which bear on defend- 
ant’s blameworthiness and, during the penalty phase of a capital 
trial, the emphasis is on the character of defendant and the cir- 
cumstances of the crime. 


Am Jur 2d, Trial §§ 572, 573. 


Criminal Law § 475 (NCI4th Rev.)— capital sentencing— 
prosecutor’s argument—flight—no error 

The trial court did not err in a capital prosecution for first- 
degree murder by allowing the district attorney to argue flight 
where the district attorney did not argue that the jury could con- 
sider flight as evidence of premeditation and deliberation. 


Am Jur 2d, Trial § 609. 


Criminal Law § 458 (NCI4th Rev.)— capital sentencing— 
prosecutor’s argument—aggravating circumstances—vic- 
tim as witness in civil and criminal cases 

There was no error in a capital sentencing proceeding where 
the district attorney argued that the victim’s status as a witness in 
civil and criminal cases could be considered as evidence of two 
aggravating circumstances. 


Am Jur 2d, Trial §§ 572, 573. 


Criminal Law § 460 (NCI4th Rev.)— capital sentencing— 
prosecutor’s argument—nonstatutory mitigating circum- 
stances—weight 

There was no error in a capital sentencing proceeding where 
the district attorney argued that the jury should give no weight to 
nonstatutory mitigating circumstances. 


Am Jur 2d, Trial §§ 572, 573. 


at. 


38. 


39. 
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Criminal Law § 448 (NCI4th Rev. )— capital murder—pros- 
ecutor’s argument—applying existing law | 

There was no error in a capital prosecution for first-degree 
murder where the prosecutor argued that we must live under the 
laws we have until a time comes when we no longer need laws; 
he did not request that the jury apply a higher law or imply that 
the State’s case was divinely inspired. 


Am Jur 2d, Trial § 643. 


Criminal Law §§ 1390, 1392 (NCI4th Rev.)— capital sen- 
tencing—mitigating circumstances—instructions—confu- 
sion corrected—no error 


There was no error in a capital sentencing proceeding where 
the court submitted to the jury the nonstatutory circumstance 
that defendant led an uneventful, law-abiding life for 42 years and 
also submitted the statutory mitigating circumstance as to 
defendant’s age, realized the mistake and told the jury that the 
nonstatutory mitigator had been confused with the statutory age 
mitigator, asked the jury to strike anything that had been said 
about the nonstatutory mitigator and correctly charged on it, 
then charged on the age mitigator without telling the jury not to 
consider defendant’s lifestyle when considering this mitigator. 
Although defendant argues that the court confused the jury by 
mixing the nonstatutory mitigator with the statutory age mitiga- 
tor and not telling the jury not to consider defendant’s lifestyle, 
the court correctly charged the jury and it should have had no 
trouble applying the law to the evidence. 


Am Jur 2d, Criminal Law §§ 598, 599. 


Criminal Law § 1382 (NCI4th Rev. )— capital sentencing— 
mitigating circumstances—lack of prior criminal activity— 
no error 


The trial court did not err in a capital sentencing proceeding 
by charging on the mitigating circumstance that defendant has no 
significant history of prior criminal activity where defendant had 
no convictions, but there was evidence that he had committed 
crimes (assaults) against his wife, the murder victim, for which 


he had been charged. Although defendant said that the charge 


garbled the burden of proof, the court charged the jury that it 
must find the facts beyond a reasonable doubt and the only facts — 
to which the court could have been referring involved the crimi- 
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nal charges. The court charged the jury that if one or more jurors 
found the mitigating circumstance to exist, the foreman could 
write yes in the space provided; this was not an incorrect placing 
of the burden of proof. Furthermore, the court should have 
resolved any question the jury might have had in the subsequent 
charge; the jury was bound to have known that it must find the 
circumstance if it did not find the assaults. Although defendant 
argues that the jury was never told that the State had the burden 
of proving the assaults or that defendant was presumed to be 
innocent, these considerations were covered when the jury was 
told it had to be satisfied beyond a reasonable doubt in order to 
find the assaults. Finally, although defendant says that the refer- 
ences were to unspecified assaults, there was evidence of several 
assaults during the guilt-innocence phase of the trial and the 
jury’s decision not to find this circumstance is supported by its 
reliance on one or more of them. 


Am Jur 2d, Criminal Law §§ 598, 599. 


Criminal Law § 1370 (NCI4th Rev.)— capital sentencing— 
especially heinous, atrocious, or cruel aggravating circum- 
stance—not unconstitutionally vague 

The aggravating circumstance that a murder was especially 
heinous, atrocious, or cruel is not unconstitutionally vague and 
overbroad as developed in North Carolina and applied in this 
case. 


‘Am Jur 2d, Criminal Law §§ 598, 599. 


Jury § 141 (NCI4th)— capital murder—jury selection— 
questions concerning parole eligibility 

The trial court did not err during jury selection for a first- 
degree murder prosecution by not allowing defendant to question 
prospective jurors about their conceptions of parole eligibility 
for a person sentenced to life in prison. 


Am Jur 2d, Jury §§ 206-208. 


Jury § 262 (NCI4th)— capital murder—jury selection— 
peremptory challenges—reservations concerning death 
penalty 

There was no error in a capital prosecution for first-degree 
murder in allowing the district attorney to exercise peremptory 
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challenges against prospective jurors who had reservations 
about the death penalty. 


Am Jur 2d, Jury §§ 234 et seq. 


43. Criminal Law § 1402 (NCI4th Rev.)— death penalty—not 
disproportionate 
A sentence of death was not disproportionate where the evi- 
dence supports the aggravating and mitigating circumstances, the 
sentence was not imposed under the influence of passion, preju- 
dice, or any other arbitrary factor, this case is distinguishable 
from the seven cases in which a death penalty was found dispro- 
portionate because only two of those cases involved multiple 
aggravating circumstances and in none were three or more 
found; in only two was the especially heinous, atrocious, or cruel 
circumstance found by the jury and this case resembles neither 
because the defendant here was an adult, the jury specifically 
rejected the mitigating circumstance of impaired capacity, 
defendant did not try to aid the victim, he did not confess, and the 
transcript reflects numerous motives. While witness elimination 
was not the only reason for this murder, it must be given heavy 
weight in a proportionality review. As in State v. Alston, 341 N.C. 
198, defendant intimidated the victim for several months, assault- 
ing her on several occasions, until he shot her to death. The jury 
considered mitigating circumstances which reflected defendant’s 
life prior to his difficulties with his wife; the penalty is not dis- 
proportionate because the jury did not find that these circum- 
stances outweighed the aggravating circumstances. Defendant 
executed his wife, a person he should have protected, tn a callous 
way. The sentence was proportionate. 


Am Jur 2d, Criminal Law § 628. 


Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from a judg- 
ment imposing a sentence of death entered by Wright, J., at the 1 
November 1993 Criminal Session of Superior Court, Lenoir County, 
upon a jury verdict of guilty of first-degree murder. Heard in the 
Supreme Court 8 April 1996. | 


The evidence showed that the defendant and the victim, his 
wife, were separated and engaged in a bitter divorce action involving 
child custody and equitable distribution. There was evidence of 
numerous assaults on the victim by the defendant prior to their sep- 
aration and afterwards. The defendant had allegedly sexually 
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assaulted the victim, choked her to the point of near unconscious- 
ness, and stalked her. 


On 24 November 1992, the victim went to the defendant’s house 
to leave their children after they had visited with her. The defendant 
went outside and got into the victim's Jeep. An eyewitness, who had 
been jogging on the street in front of the defendant’s house, testi- 
fied that he observed a Jeep in the street. He heard screaming and 
yelling coming from the Jeep. He saw a woman break from the Jeep 
and run up the driveway. The man, whom the witness identified as the 
defendant, also ran from the vehicle. The defendant then tackled the 
woman and straddled her. The two people were on the ground strug- 
gling, with the defendant on top of the victim. The witness stopped 
and asked what was going on, and the defendant told him to leave. 
The victim said, “Mister, please don’t leave. If you leave, he’ll kill me.” 
The jogger then heard a shot, and the defendant ran behind the 
house. 


The victim was shot in the head. She died from this wound. The 
victim also suffered injuries from a stun-gun and a beating apparently 
with the butt of a pistol. The defendant contended that the victim was 
in possession of the stun-gun and that she had attempted to use it on 
him. The defendant stated that he threw the stun-gun in the bushes. 
It was subsequently found in the bushes beside the driveway. 


The defendant first told police that he knew nothing about the 
incident and that he was in the bathtub at the time. He later stated 
that he and the victim were arguing and that the victim began to use 
a stun-gun on him. They struggled in the driveway, but he was only 
trying to subdue her so that they could talk about their divorce. After 
he took the stun-gun from her, he heard a click and looked to see the 
victim holding a gun. The gun was not yet pointed at the defendant. 
He pushed the gun away, and it went off. 


The jury found the defendant guilty of first-degree murder with 
premeditation and deliberation. After a capital sentencing hearing, 
the jury recommended a sentence of death. Judge Wright sentenced 
the defendant accordingly on 16 December 1993. The defendant 
appeals to this Court as of right. 


Michael F. Easley, Attorney General, by Valerie B. Spalding, 
Assistant Attorney General, for the State. 


David G. Belser for defendant-appellant. 
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WEBB, Justice. 


[1] The defendant first assigns error to a statement by the judge. At 
the opening of court and before the defendant’s case was called for 
trial, the judge instructed the jury as to court procedures. Among the 
things he told them was the following: 





The Court Reporter to my right is Davette Garvin. She is 
appointed by Judge Llewellyn, who is your Senior Resident 
Judge. He is also holding civil court this morning in another 
courtroom. It’s her duty to take down and transcribe everything 
that’s said in the courtroom during the trial and the hearing of 
motions so that the judge can review, or should it be appealed, 
any matter to the Supreme Court in Raleigh. 


The defendant contends this statement to the jury implied to the 
jury that this Court would review its decision and correct any errors 
it might make. The defendant says this would violate the defendant's 
rights under the Eighth Amendment to the Constitution of the United 
States by diluting the responsibility of the jury. Caldwell v. 
| Mississippi, 472 U.S. 320, 86 L. Ed. 2d 231 (1985); State v. White, 286 
N.C. 395, 211 S.E.2d 445 (1975). 


We do not believe that the statement, made by the judge before 
the case was called for trial, implied to the jury that this Court would 
correct any errors the jury might make. This case is governed by 
State v. McKoy, 323 N.C. 1, 372 8.E.2d 12 (1988), sentence vacated on 
other grounds, 494 U.S. 433, 108 L. Ed. 2d 369 (1990), in which the 
court said to the jury of the court reporter, “she can type up a tran- 
script of a trial and they mail it down to the Supreme Court and the 
Supreme Court can review what we're doing up here in Stanly 
County.” Jd. at 8, 372 S.E.2d at 15. We said “that this brief comment— 
at the outset of the trial and in the context of an explanation of the 
court reporter’s duties—could not have influenced, adversely to 
defendant, the jury’s perception of its responsibility for its decisions.” 
Id. at 12, 372 S.E.2d at 17. 


This assignment of error is overruled. 


The defendant next assigns error to the allowance of challenges 
for cause to five prospective jurors based on their feelings about cap- 
ital punishment. The defendant says these five persons were not 
proved to be unable to impose the death penalty and contends it was 
error to excuse them for cause. “[A] juror may not be challenged for 
cause based on his views about capital punishment unless those 
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views would prevent or substantially impair the performance of his 
duties as a juror in accordance with his instructions and his oath.” 
Wainwright v. Witt, 469 U.S. 412, 420, 83 L. Ed. 2d 841, 849 (1985) 
(quoting Adams v. Texas, 448 U.S. 38, 45, 65 L. Ed. 2d 581, 589 
(1980)). 


[2] The defendant first objects to the use of leading questions by the 
State at the jury voir dire. Leading questions should not in most cases 
be used when testimony is being offered to a jury. To do so allows the 
questioner in effect to testify to the Jury. 1 Kenneth 8. Broun, brandis 
and Broun on North Carolina Evidence § 169 (4th ed. 1993). This 
consideration does not apply at a jury vozr dire. It is not error to 
allow leading questions at that time. 


[3] The first venireperson who the defendant says was erroneously 
removed was Richard Bostic. The State first questioned Mr. Bostic, 
and he said his feelings about the death penalty would in essence pre- 
vent him from considering it. The defendant then questioned him, and 
he said he could follow the court’s instructions in regard to the death 
penalty. The State then questioned Mr. Bostic again, and he said he 
did not think his feelings would completely block him from consider- 
ing the death penalty but that they would hinder him from doing so. 
He said he would not automatically vote against the death penalty, 
but he did not think he could come into the courtroom and look the 
defendant in the eye and say he had voted for the death penalty. The 
court then asked Mr. Bostic if he was saying he would be unable to 
render a verdict with respect to the charge in accordance with the 
law both as to the guilt-innocence and penalty phases. Mr. Bostic 
answered, “Yes.” | 


The colloquy with Mr. Bostic amply supports a finding by the 
court that Mr. Bostic’s views could substantially impair the perform- 
ance of his duties as a juror. It was not error to excuse him. 


[4] The next venireperson who the defendant says was improperly 
excused was a Ms. Hines. Ms. Hines was a nurse who said she 
believed in capital punishment under certain circumstances. She 
said, however, that her training as a nurse made her lean toward life 
imprisonment rather than death. She said it would not prevent her 
from voting for the death penalty, but it would certainly influence her 
decision. She then said she was not sure she could come into the 
courtroom and recommend a death sentence. When asked whether 
this meant that her feelings about the death penalty would impair her 
in her deliberations, she answered, “Yes.” Under questioning by the 
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defendant’s attorney, Ms. Hines said she would vote for the death 
penalty if the aggravating circumstances required it. Ms. Hines said in 
answer to a question by the court that she could render a death sen- 
tence if, under the law, it should be applied. Under further question- 
ing by the prosecuting attorney, Ms. Hines stated she could not stand 
up in the courtroom and tell a man she had recommended his life be 
taken. She said she could not follow the instructions of the court in 
this regard. 


The answers given by Ms. Hines illustrate the United States 
Supreme Court’s conclusion in Wainwright that a prospective 
juror’s bias may, in some instances, not be proven with unmistakable 
clarity. In such cases, we must depend on the trial judge’s judgment 
in determining whether the prospective juror would be able to follow 
the law impartially. State v. Davis, 325 N.C. 607, 386 S.E.2d 418 
(1989), cert. denied, 496 U.S. 905, 110 L. Ed. 2d 268 (1990). Ms. Hines 
made some contradictory statements. The superior court Judge was 
in the best position to judge the bias of Ms. Hines. There was an 
ample showing of bias to support his conclusion. We must defer to his 
judgment. 


[5] The next venireperson who the defendant said should not have 
been excused was James Bryant. When asked about his feelings in 
regard to the death penalty, Mr. Bryant said he believed in it only for 
a second offense and that he would not impose it for a first murder. 
When questioned by the defendant’s attorney, he said he would follow 
the court’s instructions, but when he was questioned by the court, he 
reiterated that he would not impose the death penalty for a first 
offense of murder. Mr. Bryant’s answers clearly support the finding 
that he could not be unbiased. It was not error to remove him from 
the jury. 


[6] The fourth juror who the defendant says was improperly excused 
was James Waters. Mr. Waters said he believed in the death penalty 
but would not vote to impose it on another human being. The fifth 
juror who the defendant says was improperly excused was James 
Blizzard. Mr. Blizzard said he would always vote for life in prison and 
never vote for the death penalty. It was not error to excuse Mr. Waters 
or Mr. Blizzard. | 


This assignment of error is overruled. 


[7] In his next assignment of error, the defendant contends his 
constitutional and statutory rights were violated by a court order 
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requiring the production of documents. On 8 September 1993, 
approximately six weeks prior to the trial, the district attorney issued 
subpoenas duces tecum to the North Carolina Department of 
Revenue for (1) a certified copy of defendant’s 1991 and 1992 intan- 
gibles tax documentation, (2) certified copies of any 1991 and 1992 
tax returns by defendant as custodian of his two children, and (3) cer- 
tified copies of any and all 1991 and 1992 account information per- 
taining to the two children. A court order was obtained on 16 
September 1993 for the production of the same documents from the 
same source. The court order was procured ex parte and without the 
defendant or his attorney being present. 


The defendant contends the granting of the order ex parte 
and without the defendant’s being present (1) violated his right to be 
present at every stage of his trial guaranteed by Article I, Section 23 
of the North Carolina Constitution; (2) violated his right to confront 
the witnesses against him guaranteed by the Sixth Amendment to the 
Constitution of the United States; (3) violated his right to due process 
of law guaranteed by the Fourteenth Amendment to the Constitution 
of the United States by the violation of a statute, N.C.G.S. § 15A-1241 
(1988), which gives him the right to a true, complete, and accurate 
record of all proceedings in his trial; (4) violated his statutory right to 
a complete recordation of the proceedings at the trial; and (5) 
deprived him of his right to counsel guaranteed by the United States 
Constitution and the North Carolina Constitution. 


The issuance of the subpoenas duces tecum and the issuance of 
the order were the gathering of evidence for use at the trial and were 
not stages of the trial which entitled the defendant or his attorney to 
be present. A defendant does not have the right to be present as the 
State gathers its evidence. 


This assignment of error is overruled. 


[8] The defendant next assigns error to the refusal of the court to 
charge on self-defense. He bases this contention on his testimony 
that as he and his wife were struggling, he turned to look at the jog- 
ger and heard a click. He looked back at his wife and saw that she had 
a pistol in her hand. He then testified, “my normal reflex and instincts 
told me to push it away, so with my right hand, I just pushed. The gun 
discharged when I pushed it away.” 


Self-defense involves an intentional act. State v. Blankenship, 
320 N.C. 152, 357 S.E.2d 357 (1987). All the evidence which would 
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exculpate the defendant showed the shooting was accidental. He was 
not entitled to an instruction on self-defense. 


This assignment of error is overruled. 


[9] The next assignment of error by the defendant involves the 
charge to the jury. The defendant did not object to the charge at the 
trial but says it constitutes plain error. The court charged the Jury on 
flight as follows: 


The State contends that the defendant fled. Evidence of flight 
may be considered by you together with all other facts and cir- 
cumstances in this case in determining whether the combined 
circumstances amount to admission or show a consciousness of 
guilt. However, proof of this circumstance of flight alone is not 
sufficient in itself to establish the defendant’s guilt. 


This instruction was taken from N.C.P.I1.—Crim. 104.36. It did not 
include the following instruction which is found in the pattern 
instruction: 


Further, this circumstance has no bearing on the question of 
whether defendant acted with premeditation and deliberation. 
Therefore, it must not be considered by you as evidence of pre- 
meditation and deliberation. 


The defendant says that by omitting these words from the charge, 
the court allowed the evidence of flight to be used as evidence of pre- 
meditation and deliberation, which was error. State v. Bolin, 281 N.C. 
415, 425, 189 S.E.2d 235, 242 (1972). He argues that this error was 
compounded by an argument of the prosecuting attorney in which he 
told the jury it could consider evidence of flight as evidence of pre- 
meditation and deliberation. 


The defendant did not object to this part of the charge when it 
was given. He is entitled to have this assignment of error reviewed 
only under the plain error rule. State v. Odom, 307 N.C. 655, 300 
S.E.2d 375 (1983). We have said, “ ‘[i]t is the rare case in which an 
improper instruction will justify reversal of a criminal conviction 
when no objection has been made in the trial court.’ ” Id. at 661, 300 
S.E.2d at 378 (quoting Henderson v. Kibbe, 431 U.S. 145, 154, 52 
L. Ed. 2d 203, 212 (1977)). 


In examining this assignment of error, we note that the court did 
not say the jury could consider evidence of flight as evidence of pre- 
meditation and deliberation. It charged the jury that it could consider 
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it as showing a consciousness of guilt, which is a correct statement 
of the law. It is speculative as to whether the jury took this to mean 
it could consider this as evidence of premeditation and compen anou. 
We cannot hold this was plain error. 


This assignment of error is overruled. 


[10] In his next assignment of error, the defendant contends the 
court should not have excluded from evidence a deposit ticket and 
cash-register tape which he contends were some proof that his wife 
had purchased a stun-gun. A stun-gun was found a few feet from the 
victim’s body, and a pathologist testified the victim had been shot in 
the face with a stun-gun. The defendant’s theory was that the victim 
had possession of the stun-gun and attempted to shoot him with it. He 
was able to get the stun-gun from her, and she then drew a pistol. He 
attempted to push the pistol away, and it went off, killing his wife. 





In an effort to prove his wife first had possession of the stun-gun, 
the defendant attempted to prove she had purchased it from Pappy’s 
Army/Navy Store. The State objected to the admission of this evi- 
dence, and a hearing out of the presence of the jury was held. The 
manager of the store testified that the stun-gun was of the type sold 
in the store. He identified a deposit ticket which showed the store 
had received a check for $212.00 from a person named Gray on 1 
October 1992 and a cash-register receipt showing that the purchase 
was for two items totaling $212.00. The manager testified that he did 
not know the defendant, and when shown a picture of Mrs. Gray, he 
said she looked familiar. The court excluded the deposit ticket and 
the cash-register receipt from evidence. 


We hold it was not error to exclude this evidence. We are guided 
by N.C.G.S. § 8C-1, Rules 401 and 4038. Rule 401 defines “relevant evi- 
dence” to be “evidence having any tendency to make the existence of 
any fact that is of consequence to the determination of the action 
more probable or less probable than it would be without the evi- 
dence.” N.C.G.S. § 8C-1, Rule 401 (1992). Rule 403 allows a judge to 
exclude relevant evidence where “its probative value is substantially 
outweighed by the danger of unfair prejudice, confusion of the issues, 
or misleading the jury, or by considerations of undue delay, waste 
of time, or needless presentation of cumulative evidence.” N.C.G.S. 
§ 8C-1, Rule 403 (1992). 





In order to be admissible, there must be some connection 
between the proffered evidence and the fact to be proved. There is no 
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such connection here. The proffered evidence did not show that the 
sale was made to a woman, that it was made to the victim, or that 
there was a sale of a stun-gun. There was as much chance of confu- 
sion if this evidence had been introduced as there was that any fact 
would have been proved. 


This assignment of error is overruled. 


[11] By another assignment of error, the defendant contends it was 
error to play for the jury a recording of a telephone conversation 
between the defendant and his wife. The eleven-year-old son of the 
defendant and the victim had driven the victim’s Jeep away from the 
victim’s home. She called the defendant at his home and asked to 
speak to her son. The defendant would not allow her to do so. Most 
of the conversation between them consisted of demands by the 
defendant that the victim return bonds which he contended she had 
stolen and demands by the victim that she be allowed to speak to her 
son. The victim said at the end of the conversation, “Considering 
what you have done to me as far as the physical harm you have done 
to me I don’t have any desire to particularly speak to you.” 


The State asked the defendant on cross-examination about a tele- 
phone conversation in which he asked his wife, “where are the 
bonds?” The defendant at first denied making such a statement and 
then said he did not remember it. The court allowed the State to 
play the recording for the jury when it was putting on its rebuttal 
evidence. | 


The defendant argues that the question on cross-examination of 
the defendant as to whether he had a conversation with the victim in 
regard to the bonds was designed to elicit impeaching testimony on a 
collateral matter, and the State was bound by his answer. State v. 
Green, 296 N.C. 183, 250 S.E.2d 197 (1978). He contends it was error 
to allow the State to introduce the recording, which impeached him 
by extrinsic evidence. 


The difficulty with the defendant’s argument is that the playing of 
the recording was not for impeachment purposes only. It showed his 
motive for the murder: his determination that his wife have no home, 
children, possessions, or marital money. Evidence of motive is rele- 
vant and competent. State v. Ruof, 296 N.C. 623, 630, 252 S.E.2d 720, 
725 (1979). The statement by the victim that she had no desire to 
speak to him after the “physical harm” he had done to her probably 
should have been excluded. There was, however, substantial other 
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evidence of harm the defendant had done to his wife. This evidence 
was cumulative. 


This assignment of error is overruled. 


[12] The defendant next assigns error to the requirement by the 
court that he furnish to the State an affidavit made by his son and to 
the reading of the affidavit by the jury. The defendant called his son 
as a witness. His son testified that on the day of the incident, he and © 
his sister had been visiting their mother. She drove them to their 
father’s home. His father forced his way into the automobile, and his 
mother screamed at the defendant to get out of the automobile. The 
defendant’s son and daughter left the automobile and entered the 
house. He looked out of the house and saw two people on the ground. 
He then heard a “loud sound.” 


The defendant’s son testified further that a few minutes after he 
heard the sound, his father called him and his sister into the bath- 
room and told them their mother had suffered an accident but that no 
one would believe him. The defendant told his children to tell anyone 
who asked that their father was in the bathtub at the time the victim 
was shot. 


The defendant’s son had made an affidavit in which he said his 
father was in the bathtub at the time the victim was shot. The defend- 
ant’s attorney read the affidavit at a bond hearing. After the defend- 
ant had rested his case, the prosecuting attorney moved that the 
defendant be required to produce the affidavit. The court ordered 
that this be done, and the State had it entered into evidence. 


The defendant contends there were two errors committed by the 
court in regard to the affidavit. He says first that there was a violation 
of N.C.G.S. § 15A-906, which provides that statements made by 
defense witnesses are not discoverable. He also says it was error to 
admit the affidavit into evidence without a limiting instruction. 


Assuming the affidavit was not discoverable under N.C.G.5. 
§ 15A-906, the defendant waived his right not to produce the affidavit 
when his attorney read it at the bond hearing. See State v. Hardy, 293 
N.C. 105, 235 S.E.2d 828 (1977). 


As to the admission of the affidavit into evidence, the defendant 
says its only use could be to impeach the defendant’s son. The 
defendant says, for this reason, the court should have given an 
instruction that the affidavit could be considered only as to whether 
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it impeached the witness. We note that the defendant did not request 
this instruction. 


Again, assuming this was error, it could not have prejudiced the 
defendant. His son had testified the defendant had told him to lie as 
to what had happened. The defendant himself testified to the same 
effect. The introduction of the affidavit could only have been cumu- 
lative evidence of what was not in dispute. 


This assignment of error is overruled. 


[13] In his next assignment of error, the defendant contends the 
court should have excluded testimony of the jailer as to what the 
defendant told him as he was being put in his cell. David Heath, the 
jailer, testified that, as he was putting the defendant in his cell, Heath 
asked if there was anything else he could do for the defendant, and 
the defendant said, “No. At least now I can get a good night’s sleep.” 
The defendant says that this colloquy came after he had invoked his 
right to counsel and should have been excluded. 


When a defendant invokes his right to counsel, the State may not 
interrogate him unless he initiates the conversation. Edwards v. 
Arizona, 451 U.S. 477, 68 L. Ed. 2d 378 (1981); Miranda v. Arizona, 
384 U.S. 436, 16 L. Ed. 2d 694 (1966). In this instance, there was not 
an interrogation. The question by Mr. Heath as to whether he could 
do anything else for the defendant was not designed to elicit incrimi- 
nating evidence. See State v. Walls, 342 N.C. 1, 463 $.E.2d 738 (1995), 
cert. denied, —— U.S. ——, 134 L. Ed. 2d 794 (1996). The testimony 
was properly admitted. 


This assignment of error is overruled. 


[14] The defendant next assigns error to the admission into evidence 
during the sentencing hearing of four misdemeanor warrants charg- 
ing him with false imprisonment, assault on a female, communicating 
threats, and attempted assault with a deadly weapon. The victim had 
sworn to the warrants, and a magistrate had noted there was proba- 
ble cause the defendant was guilty. The jackets showing the trial 
dates were also introduced. 


The defendant says the warrants contained hearsay testimony 
and were not admissible as exceptions to the hearsay rule under 
N.C.G.S. § 8C-1, Rule 803(6) or (8). N.C.G.S. § 15A-2000(a)(3), which 
deals with capital sentencing proceedings, provides in part: 
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Evidence may be presented as to any matter that the court deems 
relevant to sentence, and may include matters relating to any of 
the aggravating or mitigating circumstances enumerated in sub- 
sections (e) and (f). Any evidence which the court deems to have 
probative value may be received. 


N.C.G.S. § 15A-2000(a)(3) (Supp. 1996). 


This statute has been interpreted to mean the Rules of Evidence 
do not apply in capital sentencing proceedings. If evidence is perti- 
nent and dependable, it should not ordinarily be excluded. State v. 
Rose, 339 N.C. 172, 200, 451 S.E.2d 211, 227 (1994), cert. denied, 515 
U.S. 1135, 1382 L. Ed. 2d 818 (1995). In this case, the evidence con- 
tained on the warrants that charges were pending against the defend- 
ant and that his wife would be a witness against him was probative of 
the N.C.G.S. § 15A-2000(e)(8) aggravating circumstance that defend- 
ant killed a witness against him. The jury was properly instructed to 
consider it in this way. 


This assignment of error is overruled. 


[15] The defendant next assigns error to the admission of certain 
testimony pursuant to N.C.G.S. § 8C-1, Rule 803(8) as a state-of-mind 
exception to the hearsay rule. The defendant, relying on State v. 
Hardy, 339 N.C. 207, 451 S.E.2d 600 (1994), says the testimony of cer- 
tain witnesses as to what the victim told them merely recited facts 
and did not show the victim’s state of mind. The defendant does not 
contend that the testimony is not otherwise admissible if the testi- 
mony shows the victim’s state of mind. 


The defendant first objects to the testimony of Sue Gregg 
Camaioni, an insurance agent and friend of the victim, who testified 
as to at least six conversations with the victim. She testified that, in 
February 1992, the victim told her that the defendant’s psychological 
abuse made her feel as if she could no longer cope with the stress and 
strain of the relationship. In April of the same year, the victim said 
she was afraid that the defendant was also brainwashing the children. 
Also in April, the victim told her of an incident of sexual assault and 
stated that she was scared because of it. The witness also testified 
that at this point in time, the victim was sleeping in the victim’s office. 
Camaioni testified that the defendant had tried to strangle the victim. 
She stated that she had observed the victim’s bruised neck and 
injured eye, that the victim had stated that she felt the defendant had 
tried to kill her, and that the victim stated she was afraid for her life. 
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The witness further testified to a phone conversation in which she 
suggested that the victim leave town, and the victim stated that she 
was scared for her life but that she could not leave without her chil- 
dren. The defendant argues that these recitations of fact are in viola- 
tion of Hardy. 


The second witness about whose testimony the defendant com- 
plains was Betty Sue Lawson, a friend of the victim. She testified that 
the victim stated to Lawson that “she feared that he [the defendant] 
was going to kill her.” Lawson said that the victim had told her of var- 
ious instances of abuse. She further testified that the victim stated to 
her, “my husband is going to kill me. I know it for a fact. And if the 
police don’t know who did it, I want you to go to them and tell them 
that he is the one who has killed me.” 


The defendant also objects to the testimony of Debbie Ryals, the 
defendant’s next-door neighbor. She testified that the victim had told 
her that she was scared her husband would kill her before she got the 
children. 


Finally, Randy Askew testified that he was a security guard at a 
mall. He stated that the victim had asked him on numerous occasions 
to walk her to her car at the mall. She told Askew that she needed an 
escort because she was in fear for her life from her husband. 


We first note that in Hardy, relied on by the defendant, we held 
that diary entries were inadmissible because they contained mere 
recitation of facts and were totally without emotion. Hardy, 339 N.C. 
at 229, 451 S.E.2d at 612. In that case, we noted that the diary did not 
have statements such as “I’m frightened.” Jd. The present case is eas- 
ily distinguished from Hardy since it contains such statements. Each 
of the witnesses testified as to the victim’s “state of mind,” that she 
was in fear for her life. The factual circumstances surrounding her 
statements of emotion serve only to demonstrate the basis for the 
emotions. Each of the witnesses testified that the victim had stated 
with specific reason and generally that she was scared of the defend- 
ant. Where appropriate, a searching voir dire of the witness took: 
place. Moreover, the jury was properly instructed that it was to con- 
sider the testimony only for the purpose of showing the victim’s state 
of mind. The evidence was admissible under the state-of-mind excep- 
tion of Rule 803(3). 


[16] The defendant further argues that the prosecutor improperly 
argued in closing arguments the defendant’s acts of violence upon his 
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wife as substantive evidence. We note that evidence of the choking 
incident and sexual assault also came in under another hearsay 
exception during the testimony of the victim’s doctor. Evidence con- 
cerning the choking incident and the stealing of the victim’s Jeep 
were also testified to by the defendant himself. Therefore, these inci- 
dents were not improperly used by the prosecutor. 


This assignment of error is overruled. 


[17] The defendant next assigns error to the testimony of two wit- 
nesses, Aloise Burian and Wanda Winborne, who testified as to state- 
ments the victim made to them. Prior to trial, the State gave notice to 
the defendant of its intention to introduce certain hearsay testimony 
from these two witnesses pursuant to N.C.G.S. § 8C-1, Rule 804(b)(5), 
which provides for admission of testimony as an exception to the 
hearsay rule in certain cases when the testimony does not fit into any 
other exception to the rule. 


At trial, the defendant did not object to the admission of Ms. 
Burian’s testimony. The defendant objected to the testimony of Ms. 
Winborne, and a hearing was held. At the end of the hearing, the court 
found facts, as required in State v. Triplett, 316 N.C. 1, 340 8.E.2d 736 
(1986), and ordered that Ms. Winborne’s testimony be admitted. 


Ms. Burian testified that the victim had told her the defendant 
had attempted to rape her in front of her children. The defendant 
objected to the word “rape,” and the court told the jury to use the 
word “attack” in its place. Ms. Burian also said the deceased told her 
the defendant had followed her and harassed her and had told her he 
would kill her. 


No objection was made to this testimony, and we must examine 
it for plain error. We cannot say that the admission of this testimony 
was a “‘fundamental error, something so basic, so prejudicial, so 
lacking in its elements that justice cannot have been done.’ ” State v. 
Odom, 307 N.C. at 660, 300 S.E.2d at 378 (quoting United States v. 
McCaskill, 676 F.2d 995, 1002 (4th Cir.) (footnote omitted), cert. 
denied, 459 U.S. 1018, 74 L. Ed. 2d 513 (1982)). It was not plain error 
to admit this testimony. 


[18] Ms. Winborne testified to the increasing fear of the victim in the 
months preceding her death. She testified that the victim told her that 
the defendant had forced his way into her apartment, pushed her 
against the wall, and attempted to force her head into the toilet. The 
victim displayed a bruise on her hip the size of a doorknob. 
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Before admitting this testimony, the court made the findings 
which in Triplett we said must be made before admitting testimony 
as a residual hearsay exception. The defendant attacks five of the 
findings. He says (1) the statements lacked circumstantial guarantees 
of trustworthiness, (2) the proffered statements were not evidence of 
material facts, (8) the evidence was not more probative on the point 
than any other evidence the State could offer, (4) the statements were 
covered by another hearsay exception, and (5) the general purposes 
of the Rules of Evidence and the interests of justice were not best 
served by admission of these hearsay statements into evidence. We 
disagree. 


We believe the statements had guarantees of trustworthiness. 
The statement that the defendant had pushed the victim against the 
wall was corroborated by a bruise on her hip. The alleged action of 
the defendant was consistent with other evidence. The proffered 
statements were evidence of the defendant’s intent at the time of the 
killing. This was evidence of a material fact. There was testimony 
of other witnesses to the attempt to force the victim’s head into the 
toilet but not to his pushing her against the wall. This makes Ms. 
Winborne’s testimony more probative than other evidence on this 
point. The defendant argues that the testimony was admissible under 
the state-of-mind exception to the hearsay rule, N.C.G.S. § 8C-1, Rule 
803(3) (1992), and cannot be admitted under Rule 804(b)(5). The tes- 
timony of Ms. Winborne as to what the victim told her involved prin- 
cipally factual matters. Pursuant to Hardy, it would not have been 
admitted under Rule 803(3). This testimony was relevant to the mat- 
ters involved in the case, and the interests of justice were served by 
its admission. 


This assignment of error is overruled. 


{19] The defendant next assigns error to the admission of testimony 
of Dr. Marshall Godwin, who was accepted as an expert in the field of 
obstetrics and gynecology. The defendant did not object to the testi- 
mony, and we must examine this issue under the plain error rule. 


Dr. Barker had treated the victim for several years. Dr. Barker 
testified that the victim came to see him at his home and told him the 
defendant had “tried to choke her to the point of almost passing out 
and becoming unconscious”; that the defendant had tried to sexually 
assault her; and that the defendant had said, “I could’ve killed you if 
I wanted to,” during which time the children were screaming and say- 
ing, “Stop Daddy. Don’t hurt her.” At a subsequent visit to Dr. Barker, 
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the victim told him that she and the defendant had been seeing a mar- 
riage counselor. The victim said the marriage counselor had stopped 
seeing them because she “was basically frightened of Dr. Gray and his 
behavior.” 


Most of this testimony was admissible pursuant to N.C.G.S. 
§ 8C-1, Rule 803(4) as statements made for the purpose of medical 
treatment. State v. Smith, 315 N.C. 76, 337 S.E.2d 833 (1985). The 
defendant contends the victim’s statements to Dr. Barker were not 
for medical treatment. The defendant says the victim went to Dr. 
- Barker’s home rather than his office. He examined her physical con- 
dition and suggested she go to the hospital, which the defendant says 
is not treatment. The fact that she went to Dr. Barker’s home rather 
than his office does not mean she did not go for treatment. Even 
though Dr. Barker was not in his office, he made a medical recom- 
mendation to the victim, which was treatment. 


The testimony that the children were screaming and that the mar- 
riage counselor had stopped seeing them because she was afraid of 
the defendant probably should have been excluded if an objection 
had been made. The admission of this testimony, however, does not 
rise to the level of plain error. 


This assignment of error is overruled. 





[20] The defendant next assigns error to the admission into evidence 
of the testimony of the jogger that the victim said while the defend- 
ant was holding her on the ground, “Mister, please don’t leave. If you 
leave, he'll kill me.” The defendant concedes this was an excited 
utterance, N.C.G.S. § 8C-1, Rule 803(2), but he says it is barred by 
other provisions of the hearsay rule. He says the statement, “If you 
leave, he’ll kill me,” should have been excluded by Rule 803(8) as a 
statement to prove the fact believed. 


We have held that evidence which is so intertwined with the evi- 
dence of the commission of a crime that it forms an integral and nat- 
ural part of the account of the crime is admissible. State v. Agee, 326 
N.C. 542, 548, 391 $.E.2d 171, 174 (1990). This statement by the victim 
was an integral part of the account of the crime. It was admissible 
into evidence. : 


This assignment of error is overruled. 


[21] In his next assignment of error, the defendant contends the dis- 
trict attorney improperly argued that flight was proof of premedita- 
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tion and deliberation. The defendant did not object to the argument, 
but he says it was so egregious the court should have intervened ex 
mero motu. The prosecutor argued: 


The court’s going to struggle I suspect on what the meaning— 
the circumstance of flight means, it means that it can be implied 
consciousness of guilt, just like concealment of evidence. But 
that’s also a circumstance on premeditation and deliberation. But 
if you flee, then it could be your statement implied to the world 
that Iam guilty of a criminal offense. 


It is not clear that the district attorney was referring to flight 
when he mentioned premeditation and deliberation. He could have 
been referring to the concealment of evidence. At any rate, the argu- 
ment does not rise to the level of gross impropriety. 


This assignment of error is overruled. 


[22] The defendant next assigns error to the failure of the record to 
contain the verdict sheet. The verdict sheet was lost in the office of 
the clerk of superior court. The defendant contends that no valid ver- 
dict exists in this case, and no judgment may be imposed. He says 
that in the absence of a written verdict sheet, there is no way we can 
determine whether the verdict was properly returned. 


N.C.G.S. § 15A-1237 provides in pertinent part: 


(a) The verdict must be in writing, signed by the foreman, 
and made a part of the record of the case. 


(b) The verdict must be unanimous, and must be returned by 
the jury in open court. 


N.C.G.S. § 15A-1237 (1988). 


We realize that some of our cases hold that the appellant must 
perfect the record on appeal including the verdict sheet and the 
appeal may be dismissed if this is not done. See State v. Felmet, 302 
N.C. 173, 176, 273 S.E.2d 708, 711 (1981); State v. Hunter, 245 N.C. 
607, 609, 96 S.E.2d 840, 841 (1957) (per curiam); State v. Currie, 206 
N.C. 598, 599, 174 S.E. 447, 447 (1934) (per curiam). In this case, it is 
not necessary to enforce this rule. 


The transcript reveals that the judge and the clerk examined the 
verdict sheet after it was taken by the bailiff from the jury. If there 
had been an irregularity in the verdict they would have found it. The 
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jury was polled and each juror said he or she found the defendant 
guilty of first-degree murder. There can be no doubt that the jury 
found the defendant guilty of first-degree murder and the record 
shows it. The record is sufficient for us to determine the appear: 
Under these circumstances, we will not dismiss it. 


This assignment of error is overruled. 


[23] The defendant next assigns error to the denial of his motion for 
a change of venue or for a special venire. N.C.G.S. § 15A-957 provides 
in part: 


If, upon motion of the defendant, the court determines that 
there exists in the county in which the prosecution is pending so 
great a prejudice against the defendant that he cannot obtain a 
fair and impartial trial, the court must either: 


(1) Transfer the proceeding to another county in the prose- 
cutorial district as defined in G.S. 7A-60 or to another 
county in an adjoining prosecutorial district as defined in 
G.S. 7A-60, or 


(2) Order a special venire under the terms of G.S. 15A-958. 


N.C.G.S. § 15A-957 (1988). The purpose of this statute is to ensure 
that jurors decide cases based on evidence introduced at trial and not 
on something they have heard outside the courtroom. In some of our 
cases, we have said it is within the discretion of the trial court 
whether to remove the case or to order a special venire. If the mov- 
ing party can make a sufficient showing of prejudice, however, the 
court must grant the motion. State v. Abbott, 320 N.C. 475, 478, 358 
S.E.2d 365, 367-68 (1987). 


A hearing was held on the defendant’s motion prior to the trial. 
The defendant adduced the testimony of Dr. Tim Britton, who was 
accepted as an expert in polling. Dr. Britton testified that he con- 
ducted two telephone polls in Lenoir County in which two ques- 
tions were asked of each person polled. The questions were whether 
the respondent had heard of this case and whether he or she thought 
the defendant could get a fair trial in Lenoir County. In the first 
poll, eighty-five percent said they had heard of the case. Fifteen per- 
cent of those who had heard of the case thought the defendant could 
get a fair trial in Lenoir County, seventy-two percent did not think so, 
and thirteen percent did not know. In the second poll, eighty-six per- 
cent had heard of the case. Twenty-one percent of those who had so 


IN THE SUPREME COURT 179 


STATE v. GRAY 
[347 N.C. 143 (1997) 


heard thought the defendant could get a fair trial in Lenoir County, | 
sixty percent thought he could not, and nineteen percent did not 
know. 


The defendant also introduced newspaper accounts which 
quoted a detective as saying four witnesses had seen Mrs. Gray run- 
ning from the Jeep and being tackled by the defendant. This 
statement was not true. Also, one of defendant’s attorneys was acci- 
dentally shot by his wife, and this was reported on television with a 
description of the charges against the defendant. The court found 
that the defendant had not carried his burden of proving that he could 
not receive a fair trial in Lenoir County and denied his motion. The 
defendant says this was error. 


The newspaper account, although erroneous, was not prejudicial. 
The State’s evidence showed that the defendant tackled his wife and 
held her on the ground. The news account did not contain any false 
information which was prejudicial. As for the television program 
which reported one of defendant’s attorneys had been shot by his 
wife, we do not see how this could have prejudiced the defendant. 


The testimony of Dr. Britton presents a more difficult question. 
He testified, based on polls which showed that a large majority of the 
residents of Lenoir County felt the defendant could not get a fair trial 
in Lenoir County, that in his opinion the defendant could not get a fair 
trial in the county. In determining this question, we are guided by the 
rule that the burden of proof is on the defendant to show prejudice. 
State v. Corbett, 309 N.C. 382, 307 S.E.2d 139 (1983). In this case, 
there was a vigorous cross-examination of Dr. Britton, particularly on 
the ability of respondents in the two polls to understand the meaning 
of a “fair trial.” The court could have felt that the defendant had not 
carried his burden. We cannot hold that this was error. 


This assignment of error is overruled. 


[24] The defendant next assigns error to the denial of his motion to 
suppress all his statements to law enforcement officers and items 
gathered in a search of his home. He says first that he was taken into 
custody without probable cause to arrest him and that his statements 
to the officers should have been suppressed as the “fruit of a poiso- 
nous tree.” Mapp v. Ohio, 367 U.S. 643, 6 L. Ed. 2d 1081 (1961). He 
also contends that the entry into his home to arrest him without a 
search warrant was illegal, thus requiring that his statements to the 
officers be suppressed. He contends further that he made a request 
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for counsel when he was in his home and that this request was 
ignored. This requires the suppression of his statements to the offi- 
cers, says the defendant. The defendant says further that the consent 
to search his home was the result of an unlawful arrest. Finally, the 
defendant says his statements to the officers were not in fact volun- 
tary. None of these arguments have merit. 


The evidence at the hearing showed that the court found as facts 
that when the officers arrived at the scene, they found the victim’s 
body. A neighbor told them the defendant had killed his wife. This 
gave them probable cause to arrest the defendant. State v. Perdue, 
320 N.C. 51, 357 S.E.2d 345 (1987). The evidence also showed and the 
court found as facts that the defendant came to the door armed with 
a pistol, which was later found to be a toy. This was an exigent cir- 
cumstance which justified the officers’ entering the house without a 
search warrant to arrest the defendant. State v. Allison, 298 N.C. 135, 
257 S.E.2d 417 (1979). 


As to the defendant’s argument that he was not allowed to have 
an attorney after he requested one, the evidence showed and the. 
court found as facts that Bob D. Worthington, a member of the bar 
and a neighbor of the defendant, was outside defendant’s home as he 
was being taken to the police headquarters. The defendant requested 
that Mr. Worthington represent him. An officer notified Mr. 
Worthington of this request, and Mr. Worthington followed the 
defendant to police headquarters, where he remained with defendant 
during the police interrogation. 


We have held that the defendant was not unlawfully arrested. The 
consent to search his home cannot be invalidated for this reason. As 
to the defendant’s contention that his statements to the officers were 
not in fact voluntary, the court held otherwise. This holding was sup- 
ported by the evidence. We cannot disturb it. Finally, the defendant’s 
contention that he was not allowed legal representation is without 
merit. 


This assignment of error is overruled. 


[25] The defendant next assigns error to the submission of two 
aggravating circumstances: (1) “Was this murder committed to dis- 
rupt or hinder the lawful exercise of a governmental function?” and 
(2) “Was this murder committed against Roslyn Gray because of the 
exercise of her official duty as a witness, that is, swearing out under 
oath before a magistrate four criminal warrants against the 
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Defendant in her role as a witness in trials scheduled December 8, 
1992?” N.C.G.S. § 15A-2000(e)(7), (8) (1988). The defendant says the 
same evidence was used to support the submission of these two 
aggravating circumstances. 


The same evidence may not be used to support two aggravating 
circumstances. State v. Gay, 334 N.C. 467, 494, 434 S.E.2d 840, 856 
(1993); State v. Goodman, 298 N.C. 1, 29, 257 S.E.2d 569, 587 (1979). 
If the evidence to support one circumstance is not identical but over- 
laps the evidence to support another circumstance, both circum- 
stances may be submitted. In this case, the evidence to support the 
two circumstances overlapped. 


The (e)(7) circumstance, which dealt with the disruption or hin- 
drance of a governmental function, was supported by evidence that 
the defendant had been served with a show cause order for an 
accounting of marital monies in a divorce action. The order was 
returnable a few days after the murder of the defendant’s wife. This 
evidence did not support the (e)(8) circumstance that the person 
killed was to be a witness in a criminal case. The evidence support- 
ing the (e)(8) circumstance that the defendant killed a witness in a 
criminal case was supported by evidence that four criminal warrants 
had been served on the defendant and that his wife was to be a wit- 
ness against him. This evidence did not support the circumstance 
that the murder disrupted a civil proceeding. The evidence support- 
ing the two aggravating circumstances was not identical. 


The defendant argues further under this assignment of error that 
the court did not properly instruct the jury not to use the same evi- 
dence to find more than one aggravating circumstance. Gay, 334 N.C. 
at 495, 434 $.E.2d at 856. The court defined the two aggravating cir- 
cumstances and explained to the jury the evidence that supported 
each of them. This adequately explained to the jury how to consider 
the evidence. 


This assignment of error is overruled. 


[26] The defendant next assigns error to the submission of the 
especially heinous, atrocious, or cruel aggravator, N.C.G.S. 
§ 15A-2000(e)(9). He argues that the evidence did not support sub- 
mission of this aggravating circumstance. The defendant cites State 
v. Sexton, 336 N.C. 321, 444 8.E.2d 879, cert. denied, 513 U.S. 1006, 
130 L. Ed. 2d 429 (1994), and contends that this case does not fall 
within any of the (e)(9) categories set out in that case. 
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In Sexton, we identified several types of murders which warrant 
submission of the especially heinous, atrocious, or cruel circum- 
stance. We said: 


“One type includes killings physically agonizing or otherwise 
dehumanizing to the victim. State v. Lioyd, 321 N.C. 301, 319, 564 
S.E.2d 316, 328[, sentence vacated on other grounds, 488 U.S. 
807, 102 L. Ed. 2d 18] (1988). A second type includes killings less 
violent but ‘conscienceless, pitiless, or unnecessarily torturous 
to the victim,’ State v. Brown, 315 N.C. 40, 65, 337 S.E.2d 808, 
826-27 (1985), [cert. denied, 476 U.S. 1164, 90 L. Ed. 2d 733 
(1986), overruled on other grounds by State v. Vandiver, 321 
N.C. 570, 364 S.E.2d 373 (1988),] including those which leave the 
victim in her ‘last moments aware of but helpless to prevent 
impending death,’ State v. Hamlet, 312 N.C. 162, 175, 321 S.E.2d 
837, 846 (1984). A third type exists where ‘the killing demon- 
strates an unusual depravity of mind on the part of the defendant 
beyond that normally present in first-degree murder.’ Brown, 315 
N.C. at 65, 337 S.E.2d at 827.” 


Sexton, 336 N.C. at 373, 444 S.E.2d at 908 (quoting State v. Gibbs, 335 
N.C. 1, 61-62, 436 S.E.2d 321, 356 (1993), cert. denied, 512 U.S. 1246, 
129 L. Ed. 2d 881 (1994)). 


The defendant asserts that the evidence showed only that the 
defendant and victim were involved in a struggle and that the victim 
requested help from a jogger. He says this evidence does not show 
that the victim begged for her life. 


The State argues and we agree that the case falls into the second 
Sexton category: the murder was “conscienceless” and “pitiless.” The 
defendant abused his wife psychologically and physically. He had 
stalked her. He had previously stated that he could kill her, and she 
was afraid he was going to do so. He left her in her last moments 
aware of her impending death but unable to do anything about it. 
Furthermore, the evidence showed that prior to being shot, the vic- 
tim was stung with a stun-gun and “pistol whipped.” This evidence 
clearly establishes the aggravating circumstance that the murder was 
especially heinous, atrocious, or cruel. 


This assignment of error is overruled. 


[27] The defendant next assigns error to the submission of the (e)(8) 
aggravating circumstance that the murder was committed because of 
the victim’s role as a witness. The defendant contends there was not 
sufficient evidence to support this circumstance. 
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The State introduced four criminal] warrants against the defend- 
ant which were based on acts of violence against his wife. The victim 
was listed as the complainant on each warrant. The defendant says 
that this is not sufficient evidence for the jury to find that the victim 
was a witness against him or that she was killed because she was a 
witness. We believe that a jury could find from this evidence that the 
victim had procured warrants against him or that she was waiting to 
testify against him. This would make her a witness against the 
defendant. We also believe a jury could find that one of the reasons 
the defendant killed his wife was because she had warrants issued 
against him. The defendant argues further that if the victim did pro- 
cure the warrants and was waiting to testify, this was not part of her 
official duty as required by the (e)(8) aggravator. We believe procur- 
ing a warrant and waiting to testify constitute the performance of an 
official duty of a witness. State v. Green, 321 N.C. 594, 365 S.E.2d 587, 
cert. denied, 488 U.S. 900, 102 L. Ed. 2d 235 (1988). 


This assignment of error is overruled. 


[28] In his next assignment of error, the defendant contends the 
court should not have submitted the (e)(7) aggravator that the mur- 
der was committed to disrupt or hinder the lawful exercise of a gov- 
ernmental function. The defendant and his wife were involved in a 
divorce action. The defendant had refused to answer interrogatories 
concerning finances of the parties and had been served with an order 
to answer the interrogatories or show cause why he should not be 
held in contempt. The discovery was to have been completed one 
week after the defendant killed his wife. It is this disruption of the 
divorce proceedings upon which the State relies. 


The defendant says the only evidence that he committed the mur- 
der to disrupt the divorce action is that he killed his wife and that this 
stopped the action. Under the evidence in this case, this is enough. 
The parties were engaging in a bitter divorce action, and the defend- 
ant was determined his wife would get nothing from the marriage. He 
had liquidated marital property and put the proceeds in his name. He 
would not answer interrogatories. The jury could reasonably find that 
one reason he killed his wife was to stop this action against him. 


This assignment of error is overruled. 


[29] The defendant next assigns error to the court’s charge on miti- 
gating circumstances. The court charged the jury as to statutory mit- 
igating circumstances as follows: 
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By including specific mitigating circumstances in the death 
penalty statute, the legislature has determined that those circum- 
stances have mitigating value .... 


Unlike the reminder [sic] of the possible mitigating circum- 
stances, you don’t have to enter into consideration[,] does it have 
mitigating value. The legislature has already made that determ1- 
nation for you. But still, the weight you give to it is up to you. 


At several other places in the charge, the court instructed the jury 
that if it found a statutory mitigating circumstance to exist, that cir- 
cumstance had mitigating value but the weight to be given to it was 
entirely up to the jury. 


The defendant says that telling the jury that the weight to be given 
the mitigating circumstance was up to it was error in that the Jury was 
never told it must give some weight to the circumstance. He says the 
jury should have been told that the weight it gave any statutory miti- 
gating circumstance was up to it but that it “would have to give it 
some weight.” | 


The challenged jury instruction in this case complies with 
what we said in State v. Fullwood, 323 N.C. 371, 396, 373 S.E.2d 
518, 533 (1988), sentence vacated on other grounds, 494 U.S. 1022, 
108 L. Ed. 2d 602 (1990). The jury was told that if it found a mitigator 
to exist, it had some mitigating value, but the weight to give it was up 
to the jury. This case is not like State v. Jaynes, 342 N.C. 249, 284, 464 
S.E.2d 448, 469 (1995), cert. denied, —— U.S. —-, 185 L. Ed. 2d 1080 
(1996), upon which the defendant relies. In Jaynes, the jury was told 
that it must determine whether a statutory mitigating circumstance 
has mitigating value. 


This assignment of error is overruled. 


[30] The defendant next assigns error to the refusal of the court to 
submit as a mitigating circumstance that the “[d]efendant has demon- 
strated an ability to adjust well in prison and could be of service to 
fellow prisoners by working as a dental assistant in the North 
Carolina prison system.” The evidence to support this proposed miti- 
gating circumstance consisted of testimony by Ms. Carolyn Lanier, 
the matron at the Lenoir County jail. Ms. Lanier testified that the 
defendant was housed in an isolation cell. Ms. Lanier testified that 
prior to the trial, the defendant had not been inclined to get up, to 
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change his linen, or to clean up. He only wanted to sleep and became 
irritated if awakened. Ms. Lanier said the defendant had adjusted well 
to jail. She testified on cross-examination that when the trial began, 
the defendant began to eat more and spend more time on his feet. He 
wrote a great deal. — 


The evidence to support this proposed mitigating circumstance 
was tenuous at best. The testimony of Ms. Lanier described a man 
who was surly while incarcerated in the Lenoir County jail. How 
probative this would be as to adjustment in the prison system is 
questionable. Assuming the mitigator should have been submitted, 
we hold it was harmless error beyond a reasonable doubt not to do 
SO. 


In State v. Robinson, 336 N.C. 78, 443 8.E.2d 306 (1994), cert. 
dented, 513 U.S. 1089, 130 L. Ed. 2d 650 (1995), we held that it was 
harmless error for the court not to submit as a nonstatutory mitigat- 
ing circumstance that “in a structured prison environment, Dwight 
Lamont Robinson is able to conform his behavior to the rules and reg- 
ulations and performs tasks he is required to perform.” Jd. at 109, 443 
$.E.2d at 323. We held that the defendant’s evidence in support of this 
circumstance could be considered in connection with other mitigat- 
ing circumstances submitted. 


In this case, the court submitted as a mitigating circumstance 
that “(t]he defendant following arrest and for a period of over one (1) 
year exhibited good conduct while in Lenoir County Jail.” The jury 
found this circumstance. The court also submitted the statutory 
“catch-all” mitigating circumstance, “Any other circumstance arising 
from the evidence which the jury deems to have mitigating value.” 
N.C.G.S. § 15A-2000(f)(9). The jury did not find this circumstance. 
Under the circumstances submitted, the jury was able to consider the 
defendant’s evidence. If the jury did not consider the defendant’s con- 
duct in jail sufficient to outweigh the aggravating circumstances, it is 
not likely it would have thought his potential conduct in prison would 
have outweighed the aggravating circumstances. 


This assignment of error is overruled. 


[81] The defendant next assigns error to the court’s failure to inter- 
vene ex mero motu and stop the district attorney from making what 
he contends were seven improper jury arguments. The defendant did 
not object to these arguments, and in order to obtain relief, he must 
show the arguments were so grossly improper that it was an abuse of 
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discretion for the court not to intervene. State v. Jolly, 332 N.C. 351, 
368, 420 S.E.2d 661, 671 (1992). 


The district attorney argued: 


As jurors today, you should take seriously our obligation pur- 
suant to your oath to do something about violent crimes in your 
neighborhood, in your city, in your county and your community. 


This was not an improper argument. It did not, as the defendant con- 
tends, ask the jury to convict the defendant, in violation of State v. 
Scott, 314 N.C. 309, 312, 333 S.E.2d 296, 298 (1985), because of the 
public sentiment against crime. It was a part of the district attorney’s 
general remarks at the opening of his summation which emphasized 
the duties of the jurors. It was certainly not so grossly improper that 
it required ex mero motu intervention by the court. 


[32] The defendant next complains that the district attorney argued 
that the defendant’s age, status, and size should be considered in 
determining whether he should receive the death sentence. The char- 
acter of the defendant is relevant in determining whether the death 
penalty should be imposed. N.C.G.S. § 15A-2000(d)(2). This argument 
was not improper. 


[33] The district attorney argued the defendant’s character at length, 
including that the defendant had his children lie for him, that defend- 
ant had a privileged status in the community, the defendant’s love of 
money, his self-control, and the extent of his remorse. The defendant 
contends this injected arbitrary factors into the sentencing proceed- 
ing. We disagree. These are matters which bear on the defendant’s 
blameworthiness. During the penalty phase of a capital trial, the 
emphasis is on the character of the defendant and the circumstances 
of the crime. State v. Oliver, 309 N.C. 326, 360, 307 S.E.2d 304, 326 
(1983). This was a proper argument. 


[34] The defendant next argues that the court should not have 
allowed the district attorney to argue that the jury should consider 
flight. This argument is based on the premise that the jury should not 
have been allowed to consider flight as evidence of premeditation 
and deliberation. We have held it was not error to allow the jury to 
consider flight. The district attorney did not argue that the jury could 
consider flight as evidence of premeditation and deliberation. 


[35] The defendant also argues that the district attorney should not 
have been allowed to argue that the victim’s status as a witness in the 
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civil and criminal cases could be considered as evidence of two 
aggravating circumstances, that the murder was committed to disrupt 
a governmental function and that the murder was committed to elim- 
inate a witness. We have held that the evidence supported the sub- 
mission of these two aggravating circumstances. It was not error for 
the district attorney to argue them. 


[386] The defendant next argues that the district attorney should not 
have been allowed to argue that the jury should give no weight to the 
non-statutory mitigating circumstances. We have held that it is for the 
jury to determine what weight to give non-statutory mitigating cir- 
cumstances. This was a proper argument. 


[37] Finally, the defendant contends that the prosecutor improperly 
argued that the State was divinely inspired and that the jury should 
apply a “higher law.” The prosecutor stated: 


Whatever your decision, that’s your decision. I want to 
encourage you to understand what you’re doing; to understand 
how we are all a part of one another; how our actions affect us 
all; and how, if you agree, the last vote maybe [sic] the law and 
whatever the law typifies because the law is inspired by things 
other than just human events, and considerations for one 
another’s lives. You know it and I know it. 


It’s there for us in our temporal passion so that we may live 
with one another. It’s an imperfect instruction. In the hope that 
some day a more perfect instruction will come and we will not 
need the law. It’s up to you to decide. 


This argument is not improper. The prosecutor merely explained that 
until a time comes when we no longer need laws, we must live under 
the laws that we have. He did not request that the jury apply a higher 
law or imply that the State’s case was divinely inspired. 


This assignment of error is overruled. 


[38] The defendant next assigns error to the court’s charge during 
the sentencing proceeding. Among the mitigating circumstances sub- 
mitted to the jury was a nonstatutory circumstance that “[flor 42 
years prior to his separation from Roslyn Gray, Defendant led an . 
uneventful, law-abiding life posing no threat to his family or commu- 
nity.” The statutory mitigating circumstance as to the defendant’s age, 
N.C.G.S. § 15A-2000(f)(7), was also submitted. 
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The court charged on the nonstatutory mitigating circumstance 
and added that the jury must consider whether the age of the defend- 
ant was a mitigating circumstance. The court said further that the 
jury must consider the defendant’s style of life. The judge then real- 
ized his mistake and told the jury he had confused the nonstatutory 
mitigator with the statutory age mitigator. He asked the jury to strike 
anything he had said about the nonstatutory mitigator and correctly 
charged on it. The court then charged on the age mitigator but did not 
tell the jury not to consider the defendant’s lifestyle when consider- — 
ing this mitigator. The jury found the nonstatutory mitigator but did 
not find the statutory age mitigator. 


The defendant argues that by mixing the nonstatutory mitigator 
with the statutory age mitigator and not telling the jury not to con- 
sider the lifestyle of the defendant, the court confused the jury. We 
disagree. The court correctly charged the jury, and it should have had 
no trouble applying the law to the evidence. 


This assignment of error is overruled. 


[39] The defendant next assigns error to the charge on the mitigating 
circumstance that “[t]he defendant has no significant history of prior 
criminal activity.” N.C.G.S. § 15A-2000(f)(1). The defendant had no 
prior conviction of any crime, but there was evidence in this case that 
he had committed the crimes against his wife with which he had been 
charged. The court submitted evidence of these crimes as proof of 
prior criminal activity. 


The court charged the jury as follows: 


You would find this mitigating circumstance if you find that 
an assault on the victim’s person, if you find there to have been 
such an assault; an attempt to immerse her head in the toilet, if 
you find there was such an attempt to assault her by immersing © 
her head in the toilet; and choking her, if you find that and that 
this is not a significant history of prior criminal activity. 


You must find these acts beyond a reasonable doubt in 
both—as they were mentioned in the guilt phase of the trial, 
and if one or more of you finds by a preponderance of the evi- 
dence that this circumstance exist [sic], you would so indicate by 
having your foreman write “yes” in the space provided after this 
mitigating circumstance on the “issues and recommendations 
form.” 
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The court later reinstructed on this mitigating circumstance and 
placed the burden on the State to prove beyond a reasonable doubt 
that defendant had committed the assaults and on the defendant 
to prove the mitigating circumstance by the preponderance of the 
evidence. 


The defendant says the above-quoted section of the charge gar- 
bled the burden of proof. We do not believe it did so. The court 
charged the jury that it must find the facts beyond a reasonable 
doubt. The only facts to which the court could have been referring 
involved the criminal charges. It charged the jury that if one or more 
jurors found the mitigating circumstance to exist, the foreman would 
write “yes” in the space provided. This was not an incorrect placing 
of the burden of proof. In its subsequent charge, the court should 
have resolved any question the jury might have had. 


The defendant also argues that the jury was never told that if it 
did not find beyond a reasonable doubt that the assaults had been 
committed, it must find this circumstance. The jury was told that in 
order not to find this mitigating circumstance, it must find beyond a 
reasonable doubt that the assaults had been committed. The jury was 
bound to have known that if it did not find the assaults, 1t must find 
the circumstance. 


The defendant argues further that in considering the assaults, the 
jury was never told that the State had the burden of proving them or 
that the defendant was presumed to be innocent. These considera- 
tions were covered when the jury was told it had to be satisfied 
beyond a reasonable doubt in order to find the assaults. 


Finally, the defendant says the references were to unspecified 
assaults. There was evidence of several assaults during the guilt- 
innocence phase of the trial, and the defendant says we cannot tell 
upon which of the assaults the jury relied. The jury’s decision not to 
find this circumstance is supported by its reliance on one or more of 
them. 


This assignment of error is overruled. 


[40] In his next assignment of error, the defendant argues that, as 
developed in North Carolina and as applied in this case, the ag- 
gravating circumstance that the murder was especially heinous, 
atrocious, or cruel is unconstitutional for being overbroad and vague. 
He recognizes that in State v. Syriani, 333 N.C. 350, 428 $.E.2d 118, 
cert. denied, 510 U.S. 948, 126 L. Ed. 2d 341 (1993), we rejected this 
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argument. He asks us to reconsider our position. This we decline 
to do. 


This assignment of error is overruled. 


[41] The defendant next assigns error to the refusal of the court to 
allow him to question prospective jurors about their conceptions of 
parole eligibility for a person sentenced to life in prison. He concedes 
we have decided this question against his position in State v. McNeil, 
324 N.C. 33, 44, 375 S.E.2d 909, 916 (1989), sentence vacated on other 
grounds, 494 U.S. 1050, 108 L. Ed. 2d 756 (1990), but he asks us to 
reconsider our position. This we decline to do. 


This assignment of error is overruled. 


[42] In his thirtieth assignment of error, the defendant asks us to 
change our position as enunciated in State v. Robbins, 319 N.C. 465, 
494, 356 S.E.2d 279, 297, cert. denied, 484 U.S. 918, 98 L. Ed. 2d 226 
(1987), and hold that it was error for the district attorney to be 
allowed to exercise peremptory challenges to prospective jurors who 
had reservations about the death penalty. We decline to do so. 


This assignment of error is overruled. 


The defendant makes sixteen additional assignments of error in 
which he concedes the questions have been decided against him. He 
raises the questions to preserve them for appellate review. These 
assignments of error are overruled. 


PROPORTIONALITY REVIEW 


[43] Finding no error in the guilt-innocence and sentencing phases, 
it is now our duty to determine (1) whether the evidence supports the 
jury’s finding of aggravating and mitigating circumstances; (2) 
whether the sentence was imposed under the influence of passion, 
prejudice, or any other arbitrary factor; and (3) whether the sentence 
of death is excessive or disproportionate to the penalty imposed in 
similar cases. N.C.G.S. § 15A-2000(d)(2); State v. Robbins, 319 N.C. 
465, 356 S.E.2d 279. An examination of the record reveals the evi- 
dence supports the findings of the aggravating and mitigating cir- 
cumstances. We also hold that the sentences were not imposed under 
the influence of passion, prejudice, or any other arbitrary factor. 


Our next task is to determine whether the sentence imposed is 
excessive or disproportionate to the penalties imposed in similar 
cases, considering both the crime and the defendant. The jury found 
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three aggravating circumstances: (1) that the murder was commit- 
ted to disrupt or hinder the lawful exercise of a governmental func- 
tion; (2) that the murder was committed against Roslyn Gray be- 
cause of the exercise of her official duty as a witness; and (3) that 
the murder was especially heinous, atrocious, or cruel. N.C.G.S. 
§ 15A-2000(e)(7), (8), (9). 


Twenty-one mitigating circumstances were submitted to the jury. 
One or more jurors found thirteen of them, none of which were statu- 
tory mitigating circumstances. 


This Court gives great deference to a jury’s recommendation of a 
death sentence. State v. Quesinberry, 325 N.C. 125, 145, 381 $.E.2d 
681, 694 (1989), sentence vacated on other grounds, 494 U.S. 1022, 
108 L. Ed. 2d 603 (1990). In only seven cases have we found a death 
sentence disproportionate. State v. Benson, 323 N.C. 318, 372 8.E.2d 
517 (1988); State v. Stokes, 319 N.C. 1, 352 S.E.2d 653 (1987); State v. 
Rogers, 316 N.C. 203, 341 S.E.2d 713 (1986), overruled on other 
grounds by State v. Gaines, 345 N.C. 647, 483 8.E.2d 396 (1997), and 
by State v. Vandiver, 321 N.C. 570, 364 S.E.2d 373; State v. Young, 312 
N.C. 669, 325 S.E.2d 181 (1985); State v. Hill, 311 N.C. 465, 319 $.E.2d 
163 (1984); State v. Bondurant, 309 N.C. 674, 309 S.E.2d 170 (1983); 
State v. Jackson, 309 N.C. 26, 305 $.E.2d 703 (1983). 


However, we find that the instant case is distinguishable from 
each of these seven cases. We note that in only two of the dispropor- 
tionate cases were multiple aggravating circumstances found to 
exist. Young, 312 N.C. 669, 325 S.E.2d 181; Bondurant, 309 N.C. 674, 
309 S.E.2d 170. In none of the cases were three or more aggravating 
circumstances found. 


Further, in only two of the cases where this Court has held the 
death penalty to be disproportionate was the especially heinous, 
atrocious, or cruel circumstance found by the jury. Stokes, 319 N.C. 1, 
352 S.E.2d 653; Bondurant, 309 N.C. 674, 309 S.E.2d 170. However, — 
the present case is not similar to either Stokes or Bondurant. In 
Stokes, we found the death penalty disproportionate where the 
defendant was a teenager, and the jury found the mitigating circum- 
stances of both his age and that his capacity to appreciate the crimi- 
nality of his conduct was impaired. The defendant in this case was an 
adult, and his jury specifically rejected the mitigating circumstance 
of impaired capacity. In Bondurant, this Court focused on the fact 
that the defendant expressed remorse and concern by seeking med- 
ical attention for the victim and confessing to police. The Court also 
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noted that the defendant did not have a motive for killing the victim. 
The defendant in the present case did not try to help the victim, he 
did not confess, and the transcript reflects evidence of numerous 
motives for the murder. 


The defendant cites two cases, State v. Alston, 341 N.C. 198, 461 
§.E.2d 687 (1995), cert. denied, —— U.S. —-, 184 L. Ed. 2d 100 (1996), 
and State v. Maynard, 311 N.C. 1, 316 S.E.2d 197, cert. denied, 469 
U.S. 963, 83 L. Ed. 2d 299 (1984), in which witness elimination and the 
heinous, atrocious, or cruel aggravator were involved and attempts to 
distinguish them. We do not believe he has done so. In Maynard, the 
witness elimination aggravator was not submitted to the jury, but the 
evidence showed that was the only reason for the murder. We said 
this made the death penalty proportionate. Witness elimination was 
not the only reason for the murder in this case, but Maynard illus- 
trates the heavy weight that must be given witness elimination in a 
proportionality review. 


In Alston, the jury found witness elimination and heinous, atro- 
cious, or cruel as aggravating circumstances. The defendant says that 
case is distinguishable because the murder was much more cruel in 
Alston. It was cruel enough in this case. For several months prior to 
her death, the defendant brutalized his wife until he killed her. She 
_knew all too well that death was impending when the defendant was 
holding her on the ground and she begged the Jogger not to leave her. 
We believe Alston is comparable to this case. In Alston, as in this 
case, the defendant intimidated the victim for several months, 
assaulting her on several occasions, until he choked her to death. 
Alston and Maynard support the imposition of the death penalty in 
this case. 


The defendant says that prior to his difficulties with his wife, he 
led an exemplary life. This is reflected in the mitigating circum- 
stances found by the jury of the services he had provided to the com- 
munity and the care given to his children and his mother. The jury 
considered these mitigating circumstances in reaching its result. We 
cannot say the penalty is disproportionate because the jury did not 
find that these mitigating circumstances outweighed the aggravating 
circumstances. 


We are impressed by the callous way in which the defendant exe- 
cuted his wife, a person he should have protected. The sentence 
imposed was proportionate. 
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_ For the reasons stated in this opinion, we find no error in the trial 
or the sentencing proceeding. We also hold that the death sentence is 
proportionate. | 


NO ERROR. 


STATE OF NORTH CAROLINA v. WALLACE BRANDON JONES 


No. 557A95 
(Filed 3 October 1997) 


1. Jury § 123 (NCI4th)— voir dire—prosecutor’s interested 
witness question—propriety | 
The prosecutor’s questions to prospective jurors in a first- 
degree murder and armed robbery trial inquiring into the ability 
of the jurors to consider the testimony of an interested witness, 
who testified pursuant to a plea bargain, to follow the court’s 
instructions as to how to view that testimony, and to give it the 
same weight as the testimony of any other witness if they found 
the testimony credible did not misinform the jurors about appli- 
cable law or constitute an attempt to “stake out” the jurors on the 
verdict they would render. Therefore, the trial court did not 
abuse its discretion in failing to intervene ex mero motu. 


Am Jur 2d, Jury § 208. 


Propriety and effect of asking prospective jurors hypo- 
thetical questions, on voir dire, as to how they would 
decide issues of case. 99 ALR2d 7. 


2. Evidence and Witnesses § 3081 (NCI4th)— prior inconsist- 
ent statement—flight of defendant—impeachment 


Where a defense witness denied on cross-examination that 
she had notified law enforcement authorities of defendant's flight 
to another state, a deputy sheriff's testimony on rebuttal that the 
witness had told her that defendant had been taken to Tennessee 
by a third person was properly admitted for the purpose of 
impeaching the witness’s in-court testimony on the material issue 
of defendant’s flight from authorities. 


Am Jur 2d, Witnesses § 938. 
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Evidence and Witnesses § 742 (NCI4th)— hearsay testi- 
mony—not prejudicial error 

The admission of a deputy’s unsolicited and brief hearsay tes- 
timony in a murder and robbery trial that a witness told him that 
she had seen what appeared to be blood in the bathtub in defend- 
ant’s trailer did not constitute prejudicial error requiring a new 
trial in light of the extensive evidence of defendant's guilt, includ- 
ing testimony by defendant’s girlfriend, an eyewitness, and sub- 
stantial other evidence corroborating her account of the murder. 


Am Jur 2d, Appellate Review §§ 713, 752, 755, 761. 


Effect of voluntary statements damaging to accused, 
not proper subject of testimony, uttered by testifying 
police or peace officer. 8 ALR2d 1013. 


. Criminal Law § 390 (NCI4th Rev. )— court's direction to 


witness—not expression of opinion 


When defense counsel asked a State’s witness on cross- 
examination about a statement attributed to him in notes pre- 
pared by law enforcement authorities, the witness was asked to 
read the notes, and the witness stated in response to a question 
by the court that he had not read all of the notes, the trial court’s 
direction to the witness to read all of the notes “because I’m sure 
he’s going to ask you lots of questions on what’s in those papers” 
did not constitute an expression of opinion that defendant's 
counsel was going to waste time by his forthcoming questions but 
was a proper admonition to the witness to answer the question he 
had been asked and to do what was requested. 


Am Jur 2d, Trial §§ 299, 302, 304. 


. Criminal Law § 379 (NCI4th Rev.)— court’s comment to 


counsel—not demeaning—no impropriety 

The trial court’s comment to defense counsel, “you don’t ask 
the witness questions when he’s being examined by the State,” 
was within the proper bounds of the court’s duty to control the 
examination of witnesses, was not demeaning to defense coun- 
sel, and was not an expression of opinion on the evidence. 


Am Jur 2d, Trial §§ 302, 316. 


Remarks or acts of trial judge criticizing, rebuking, or 
punishing defense counsel in criminal case, as requiring 
new trial or reversal. 62 ALR2d 166. 
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6. Criminal Law § 379 (NCI4th Rev.)— court’s comment to 
counsel—not demeaning—no error 
The trial court’s comment to defense counsel, while sustain- 
ing defense counsel’s objection to a question by the prosecutor, 
“You don't have to make speeches. .. . Just file your objections,” 
although inappropriate, cannot reasonably be interpreted as 
demeaning or belittling counsel before the jury and was not error, 
either in isolation or in conjunction with other comments by the 
court. 


Am Jur 2d, Trial §§ 302, 316. 


Remarks or acts of trial judge criticizing, rebuking, or 
punishing defense counsel] in criminal case, as requiring 
new trial or reversal. 62 ALR2d 166. 


7. Criminal Law § 386 (NCI4th Rev.)— court’s comment to 
counsel—not demeaning—no impropriety 
When told by one defense counsel that the other defense 
counsel had not finished cross-examining a witness, the trial 
court’s comments that “he thanked him. You don’t need to thank 
a witness for his answer. Ill let him ask some more questions; 
but, do not thank a witness for his answer. Ask the next ques- 
tions, and let’s move along,” were a proper effort to move the pro- 
ceedings along, did not demean defense counsel, and did not con- 
stitute an expression of opinion on the evidence. 


Am Jur 2d, Trial §§ 302, 316. 


Remarks or acts of trial judge criticizing, rebuking, or 
punishing defense counsel in criminal case, as requiring 
new trial or reversal. 62 ALR2d 166. 


8. Criminal Law § 384 (NCI4th Rev.)— court’s comment to 
counsel—prohibition of repetitive questioning—not 
expression of opinion 

The trial court’s comment to defense counsel that a witness 
had “been asked and answered that once” was a proper effort by 
the trial court to prohibit repetitive questioning and did not con- 
stitute an expression of opinion where defense counsel received 
the answer he sought. 


Am Jur 2d, Trial §§ 302, 304. 
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Criminal Law § 384 (NCI4th Rev.)— court’s comments— 
prevention of repetitive questioning—not expression of 
opinion | 

The trial court did not express an opinion but was properly 
attempting to prevent repetitive questioning (1) when defense 
counsel asked a witness to repeat an answer, the trial court asked 
why counsel asked the witness to repeat the answer, the Jury 
responded affirmatively when the trial court asked whether the 
jury had heard the answer, and the court instructed counsel to 
“ask the next question,” and (2) after counsel asked repetitive 
questions, the court stated that the witness said he didn’t observe 
anything and asked, “How many times does he have to say it?” 


Am Jur 2d, Trial §§ 302, 304. 


Evidence and Witnesses § 173 (NCI4th)— bad dream— 
emotional state of witness—relevancy 


An accomplice’s testimony about a bad dream she had imme- 
diately after her arrest was relevant in this first-degree murder 
trial to establish the emotional state underlying the accomplice’s 
reason for recanting in her diary her earlier implication of 
defendant in the victim’s murder where the accomplice claimed 
that her recantations were based on fear caused by what she had 
done and of persons who had threatened to kill her if she testified 
against defendant. 


Am Jur 2d, Evidence 8§ 556, 558. 


Appeal and Error § 155 (NCI4th)— objection sustained— 
absence 6f motion to strike—waiver of appeal rights 

Where a trial court sustains a defendant’s objection, and the 
defendant fails to move to strike the objectionable testimony, 
defendant waives his right to assert on appeal error arising from 
the objectionable testimony. 


Am Jur 2d, Appellate Review §§ 614, 690. 


Evidence and Witnesses § 873 (NCI4th)— cellmate’s state- 
ments—not hearsay—admission not abuse of discretion or 
plain error 

An accomplice’s testimony in a murder trial about her cell- 
mate’s out-of-court statements was not hearsay where the testi- 
mony was not offered to prove the truth of any matter asserted 
within the statements but rather to explain why the accomplice 


IN THE SUPREME COURT 197 


STATE v. JONES 
[347 N.C. 193 (1997)] 


had recanted her earlier statements implicating defendant in the 
murder. Furthermore, the statements would not support an infer- 
ence that defendant’s counsel had tmproperly attempted to 
manipulate the accomplice’s testimony by communicating with 
her through the celimate, and the admission of the statements did 
not constitute an abuse of discretion under Rule 403 or plain 
error. 


Am Jur 2d, Evidence §§ 661, 666. 


Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from judg- 
ment Imposing sentence of life imprisonment entered by Brown 
(Franklin R.), J., at the 18 September 1995 Criminal Session of 
Superior Court, Washington County, upon a jury verdict of guilty of 
first-degree murder. Defendant's motion to bypass the Court of 
Appeals as to an additional judgment imposed for robbery with a dan- 
gerous weapon was allowed 30 July 1996. Heard in the Supreme 
Court 14 February 1997. 


Michael F. Easley, Attorney General, by Jill Ledford Cheek, 
Assistant Attorney General, for the State. 


Malcolm Ray Hunter, Jr., Appellate Defender, by Constance H. 
Everhart, Assistant Appellate Defender, for defendant- 
appellant. 


LAKE, Justice. 


The defendant, Wallace Brandon Jones, was indicted on 9 
January 1995 for first-degree murder and on 21 August 1995 for rob- 
bery with a dangerous weapon. He was tried capitally to a jury at the | 
18 September 1995 Criminal Session of Superior Court, Washington 
County, Judge Franklin R. Brown presiding. The jury found defendant 
guilty of robbery with a dangerous weapon and of first-degree murder 
on the basis of malice, premeditation and deliberation and under the 
felony murder rule. After a capital sentencing proceeding pursuant to 
N.C.G.S. § 15A-2000, the jury recommended a sentence of life impris- 
onment for the first-degree murder conviction. Judge Brown sen- 
tenced defendant to a mandatory term of life imprisonment, plus an 
additional forty years for the robbery with a dangerous weapon con- 
viction. Defendant appeals to this Court as of right from the first- 
degree murder conviction, and defendant’s motion to bypass the 
Court of Appeals on the robbery conviction was allowed. 
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The State’s evidence tended to show that on Saturday, 18 
December 1993, the victim, William Frank Swain, was seen by a rela- 
tive carrying approximately one thousand dollars in cash. The victim 
was known in the area around Plymouth, North Carolina, to be a drug 
dealer and was referred to as “the crack man.” He typically carried a 
large roll of money and also carried money in a Velcro wallet that he 
kept in his back pocket. The victim lived in Freeman’s Trailer Park on 
Folly Road in Plymouth. | 


On the afternoon of 18 December 1993, defendant; defendant's 
girlfriend, Dana Lynn Maybin; and defendant’s friend Leroy Spruill 
went to the victim’s home for the purpose of obtaining drugs. 
Defendant procured drugs from the victim and returned to a truck 
where Maybin and Spruill were waiting. The three then proceeded 
to Big Ed’s Bar, a place they frequented often. Upon arrival at Big 
Ed’s, Maybin drank alcoholic beverages and played some pool with 
friends while defendant and Spruill went toward the dance floor. 
Witnesses at the bar saw defendant and Spruill walk in and out of 
the bar together numerous times that night, and they remembered a 
period in which the two were absent from the bar. One of the 
bartenders recalled defendant asking her to give him a discount 
on the purchase of a beer at about 7:00 p.m. because he only had five 
dollars. | 


Sometime between 8:00 and 9:00 p.m., Spruill approached Maybin 
in the bar and asked her if she wanted to go with Spruill and defend- 
ant “back to the crack man’s house.” Maybin said no, but defendant 
subsequently told her that she was going. On the way to Folly Road, 
Maybin inquired as to how defendant and Spruill intended to pay for 
the drugs since they were unemployed. Defendant told Maybin that 
he was “going to take it.” | 


When the three reached the entrance to Freeman’s Trailer Park, 
the defendant pushed Maybin’s head down and told her to stay down 
because the “crack man” would not sell them drugs if he saw a 
stranger in the truck. A witness saw the truck approach the victim’s 
trailer and subsequently identified Spruill as the driver of the truck. 
Maybin testified that the defendant and Spruill got out of the truck. 
She heard a metallic banging sound in the bed of the truck. Defendant 
and Spruill then walked toward the victim’s trailer. Maybin put her 
head on the seat beside the steering wheel and cracked the driver’s 
side window in preparation for smoking a cigarette. | 
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Suddenly Maybin heard a noise that sounded like someone being 
thrown against a wall. Concerned that either defendant or Spruill 
might be hurt, she left the truck and walked toward the partially 
opened front door of the trailer. As she pushed the door open and 
stepped inside, Maybin saw the victim sitting on the floor, with 
defendant and Spruill standing before him. Blood covered the vic- 
tim’s face, neck and chest. Defendant and Spruill were in the process 
of handing a Baggie, the type commonly used to hold drugs, between 
the two of them when they noticed Maybin in the doorway. In that 
instant, the victim looked at Maybin and tried to lift his hands in a 
plea for help. Spruill held the victim down, and defendant cut his 
throat. Blood went everywhere as the victim writhed on the floor. 
Defendant told Maybin to remove the contents of the victim’s pocket. 
As Spruill held the victim down, Maybin pulled a roll of money and a 
small Baggie out of the victim’s pocket and placed it in defendant’s 
pocket. When she leaned over to get the money, defendant told 
Maybin that she would meet the same fate if she ever told anyone 
what had happened. 


The three then left the victim’s trailer and went to defendant’s 
residence, where defendant got a change of clothes. From there, they 
went to Spruill’s house, where they changed their clothes, cleaned the 
truck and burned their bloody clothes in a wood heater. They then 
returned to Big Ed’s Bar, entering separately so as not to appear as | 
having been together. The bartender who had seen the three earlier 
that evening noticed upon their return that defendant was wearing 
different clothes and that Spruill’s hair was wet, which it had not 
been earlier. Another individual present at the bar testified that 
defendant returned around 10:30 p.m. wearing different clothes. 
When the witness danced with defendant, she noticed a blood spot on 
the back of defendant’s pants, which he attributed to a cut he sus- 
tained at his apartment. The bartender further testified that defend- 
ant and Spruill acted differently upon their return, with Spruill being 
fidgety and uptight, and defendant appearing high on drugs. 
Defendant, who had only five dollars earlier, purchased approxi- 
mately eighteen bottles of beer soon after his return and paid for 
them with crumpled ten- and twenty-dollar bills he pulled from his 
pocket. Later, the bartender overheard defendant tell Spruill “he 
couldn’t believe he got away with offing a nigger.” 


Shortly after 10:00 p.m., residents of the trailer park discovered 
the victim’s lifeless body and called law enforcement authorities. 
State Bureau of Investigation (SBI) Special Agent Dennis Honeycutt, 
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the mobile crime lab operator ior the Northeastern District of North 
Carolina, arrived at the scene at approximately 12:30 a.m. on the 
morning of 19 December 1993. Agent Honeycutt testified that he 
observed blood on the steps, porch and door on the exterior of the 
victim’s trailer. The victim’s body: was just inside the front door, and 
there was a significant amount of blood beneath his head. The trailer 
was in a general state of disarray. There was blood on and around the 
couch, on the curtains behind the couch, on the front of the refriger- 
ator and on the kitchen floor and cabinets. A tire iron wrapped in a > 
plastic bag and covered with blood was located in the kitchen. Blood 
spatters on the refrigerator were consistent with blows struck with a 
tire iron. Fingerprint and blood samples were inconsistent with 
defendant’s. A search of the victim’s pockets revealed approximately 
$109.00 in his front pockets, but nothing in either rear poets No 
Velcro wallet was found at the scene. 


An autopsy of the victim revealed that he had sustained numer- 
ous injuries before ultimately dying. The victim suffered a minimum 
of twelve blunt-impact wounds over the top of his head and over the 
front of his forehead. These blows were consistent with tire iron 
impacts. The victim also suffered multiple cutting and stabbing 
wounds. Of the ten cutting wounds, several were on the hands, indi- 
cating a struggle against a knife-wielding assailant. The victim sus- 
tained approximately fourteen stab wounds, including numerous 
wounds to the neck, the back of the head, the base of the skull, and 
the back and approximately six stab wounds to the chest. The cutting 
wounds were mainly in the neck area, with the fatal one crossing the 
victim’s windpipe at the level of the voice box. This produced a gap- 
ing, open wound from side to side, cutting both of the jugular veins 
and the carotid artery on the left side. The autopsy report concluded 
that the stab wounds and blows to the head would have been painful 
as long as the victim was conscious, and that the victim was still alive 
when he suffered the stabbing and cutting wounds. The autopsy also 
revealed that after the victim’s throat was cut, the victim could not 
have lived more than two minutes and likely would not have been 
conscious. The approximate time of the victim’s death was between 
8:30 and 9:30 p.m. on 18 December 1993. 


Defendant was sought in connection with the killing. Witnesses 
informed law enforcement that defendant had fled to Tennessee, and 
on 7 December 1994, authorities were notified that defendant was at 
his parents’ house in Milan, Tennessee. Defendant was located hiding 
underneath his parents’ house when an officer moved a rug covering 
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a hole in the floor of a utility room. Defendant was arrested and 
waived extradition to North Carolina. 


At trial, defendant presented evidence tending to show that the 
truck which defendant and his two accomplices were accused of dri- 
ving on the night of the murder was not in proper working condition 
due to transmission problems, but was operational if transmission 
fluid was added, and that the truck had remained in its usual parking 
location that night. Defendant also presented testimony from friends 
present at Big Ed’s Bar who stated that they did not see defendant 
leave the bar on the night of the murder. 


The jury found defendant guilty of robbery with a dangerous 
weapon and guilty of first-degree murder. After a capital sentencing 
proceeding, the jury recommended a sentence of life imprisonment 
for the first-degree murder conviction, and the trial court sentenced 
defendant accordingly. The trial court then sentenced defendant to an 
additional forty years for the robbery conviction. 


[1] In his first assignment of error, defendant contends the trial court 
erred by failing to intervene ex mero motu to prohibit the State from 
questioning prospective jurors during jury selection voir dire in a 
manner that misinformed jurors about applicable law and tended to 
“stake out” the verdict that jurors would render in the present case. 
The crux of defendant’s argument on this issue is that the prosecu- 
tor’s disputed voir dire questions misstated the law regarding the 
weight to be given interested witness testimony and, as a result, 
pledged jurors in advance to treat interested witness testimony as 
having the same weight as any other testimony presented. Defendant 
argues that by allowing this allegedly improper inquiry, the trial court 
violated defendant’s constitutional and statutory rights to due 
process of law and to a fair and impartial jury. We hold this con- 
tention to be without merit. 


A review of the record indicates that after preliminary question- 
ing of the jury venire by the trial court, the prosecutor asked the fol- 
lowing question of the panel: 


There may be a witness who will testify in this case pursuant to 
a plea arrangement, plea bargain, a “deal” if you will, with the 
State. The mere fact that there is some plea arrangement, some 
plea bargain, entered into [by] one of the codefendants, would 
that affect your decision or your verdict in this case, Just the 
fact that there had been some plea arrangement with one of the 
witnesses? 
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After jurors responded that it would not, the prosecutor asked: 


To put it another way, could you listen to the court’s instructions 
of how you are to view accomplice or interested witness testi- 
mony, whether it came from the State or the defendant; could you 
listen and follow the court’s instructions as to how you were to 
view that testimony? Anyone that could not do that? 


There were no affirmative responses from the jury venire, and the 
prosecutor further asked: 


After having listened to that testimony and the court’s instruc- 
tions as to what the law is, and you found that testimony believ- 
able, could you give it the same weight as you would any other 
uninterested witness? Anyone that could not do that? 


Again, there were no affirmative responses. Subsequently, as addi- 
tional jurors were called, the prosecutor asked virtually identical 
questions. Defendant never objected to this line of questioning 
throughout the jury selection voir dire. 


In State v. Vinson, 287 N.C. 326, 215 §.E.2d 60 (1975), death sen- 
tence vacated, 428.U.S. 902, 49 L. Ed. 2d 1206 (1976), this Court set 
forth certain limits regarding the permissible inquiry of prospective 
jurors during voir dire: 


On the voir dire... of prospective jurors, hypothetical ques- 
tions so phrased as to be ambiguous and confusing or containing 
incorrect or inadequate statements of the law are improper and 
should not be allowed. Counsel may not pose hypothetical ques- 
tions designed to elicit in advance what the juror’s decision will 

be under a certain state of the evidence or upon a given state of 
facts. In the first place, such questions are confusing to the aver- 
age juror who at that stage of the trial has heard no evidence and 
has not been instructed on the applicable law. More importantly, 
such questions tend to “stake out” the juror and cause him to 
pledge himself to a future course of action. This the law neither 
contemplates nor permits. The court should not permit counsel 
to question prospective jurors as to the kind of verdict they 
would render, or how they would be inclined to vote, under a 
given state of facts. 


Id. at 336, 215 S.E.2d at 68; see also State v. Kandies, 342 N.C. 419, 
467 $.E.2d 67, cert. denied, —— U.S. ——, 1386 L. Ed. 2d 167 (1996); 
State v. Lynch, 340 N.C. 435, 459 S.E.2d 679 (1995), cert. denied, —- 
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U.S. —, 134 L. Ed. 2d 558 (1996); State v. Robinson, 339 N.C. 263, 451 
S.E.2d 196 (1994), cert. denied, 515 U.S. 1185, 1382 L. Ed. 2d 818 
(1995); State v. Parks, 324 N.C. 420, 378 S.E.2d 785 (1989); State v. 
Avery, 315 N.C. 1, 337 S.E.2d 786 (1985). Hypothetical questions that 
seek to indoctrinate jurors regarding potential issues before the evi- 
dence has been introduced and before jurors have been instructed on 
applicable principles of law are similarly impermissible. Parks, 324 
N.C. at 423, 378 S.E.2d at 787. These prohibitions are founded in the 
constitutional right of a criminal defendant to trial by an impartial 
jury. However, the right to an impartial jury contemplates that each 
side will be allowed to make inquiry into the ability of prospective 
jurors to follow the law. Questions designed to measure a prospective 
juror’s ability to follow the law are proper within the context of jury 
selection voir dire. State v. Price, 326 N.C. 56, 66-67, 388 S.E.2d 84, 
89, sentence vacated on other grounds, 498 U.S. 802, 112 L. Ed. 2d 7 
(1990). 


In reviewing any jury voir dire questions, this Court examines 
the entire record of the voir dire, rather than isolated questions. 
Parks, 324 N.C. at 423, 378 S.E.2d at 787. It is well established that 
the right of counsel to inquire into the fitness of prospective jurors is 
subject to close supervision by the trial court. Avery, 315 N.C. at 20, 
337 S.E.2d at 796-97. The regulation of the manner and the extent of 
the inquiry rests largely in the discretion of the trial court. /d. at 20, 
337 S.E.2d at 797. The exercise of such discretion constitutes 
reversible error only upon a showing by the defendant of harmful 
prejudice and clear abuse of discretion by the trial court. Id. 


An examination of the disputed voir dire in this case indicates 
that the trial court did not abuse its discretion in allowing the prose- 
cutor’s questions regarding prospective jurors’ abilities to follow the 
law with respect to interested witness testimony. The prosecutor's 
questions do not constitute inaccurate or inadequate statements of 
the law of interested witness testimony. When an accomplice is testi- 
fying on behalf of the State, the accomplice is considered an inter- 
ested witness, and his testimony is subject to careful scrutiny. State. 
v. Stanfield, 292 N.C. 357, 364-65, 233 S.E.2d 574, 580 (1977). The jury 
should analyze such testimony in light of the accomplice’s interest in 
the outcome of the case at hand. State v. Vick, 287 N.C. 37, 43, 213 
S.E.2d 335, 339, cert. dismissed, 423 U.S. 918, 46 L. Ed. 2d 367 (1975). 
After such scrutiny, if the jury believes the witness has told the truth, 
the jury “should give [the] testimony the same weight as it would give 
to any other credible witness.” /d.; accord State v. Larrimore, 340 
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N.C. 119, 167, 456 S.E.2d 789, 815 (1995). The prosecutor’s questions 
merely inquired into the ability of prospective jurors first to consider 
the testimony of an interested witness and the instructions of the trial 
court relative thereto, and then to give it the same weight as the tes- 
timony of any other witness if they found the testimony credible. This 
was proper inquiry, and the questions certainly were not of such a 
character that the trial court’s decision not to intervene ex mero 
motu constitutes an abuse of discretion. 


These questions clearly did not seek to predetermine what kind 
of verdict prospective jurors would render or how they would be 
inclined to vote. Rather, they were designed only to determine if 
prospective Jurors could follow the law and serve as impartial and 
unbiased jurors. Thus, the questions were plainly within the bounds 
of permissible voir dire during jury selection. 


In State v. Burr, 341 N.C. 263, 461 S.E.2d 602 (1995), cert. denied, 
— U.S. —-, 184 L. Ed. 2d 526 (1996), this Court held as proper a 
question substantially more direct in relation to the verdict itself. 
There, the prosecutor inquired whether prospective jurors could 
“focus ...on whether or not this defendant... is guilty or not guilty 
of killing the child {victim],” in spite of evidence that would be pre- 
sented showing the child victim had been abused. Jd. at 286, 461 
S.E.2d at 614 (emphasis added). This Court determined that the ques- 
tion was not an improper stakeout of a prospective Juror because: (1) 
the question did not incorrectly or inadequately state the law, (2) the 
question “was not an impermissible attempt to ascertain how this 
prospective juror would vote upon a given state of facts,” and (3) the 
question permissibly sought to measure the ability of the prospective 
juror to be unbiased. Jd. Precisely the same may be said of the pros- 
ecutor’s questions in the case sub judice. This assignment of error is 
overruled. | 


[2] By his next assignment of error, defendant contends the trial 
court erred by admitting over defendant’s objection a hearsay state- 
ment made by witness Deputy Sheriff Janice Spruill during the State’s 
rebuttal case. During the presentation of his defense, defendant 
called as a witness Gail Champ, who testified that defendant had 
lived on the Champs’ property and had taken a trip to Tennessee. 
During cross-examination, the State sought to establish that Champ 
had notified law enforcement authorities of defendant’s flight to 
Tennessee, but she denied this and would not so testify. The State, in 
its rebuttal case, subsequently called Deputy Spruill to refute 
Champ’s testimony. The following exchange occurred: 
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Q. [Prosecutor] What did [Gail Champ] tell you at that time 
relative to the defendant in this case, Mr. Robert Solis [alias for 
Wallace Jones]? 


A. {Deputy Spruill] She told me that [defendant] had been 
taken to Tennessee by Kevin Furlough in Ed Champ’s little red 
car; that they had taken him to some part of Tennessee. She 
couldn’t remember if it was Nashville or Memphis, Tennessee. 
And, that she didn’t think it was right. She also told me that, on 
one occasion, she had been to [defendant’s] trailer and that she 

had seen what appeared to be blood in the bathtub. 


Defendant's subsequent objection and motion to strike were over- 
ruled. Defendant argues that all of the above testimony was hearsay, 
not within a recognized exception to the hearsay rule, and should | 
have been excluded. Defendant further argues that the portion of the 
testimony regarding blood in defendant’s bathtub was highly prejudi- 
cial, since the identity of the killer was central to the resolution of 
this case. Defendant asserts he is entitled to a new trial as a result of 
the admission of this testimony. We disagree. 


When a prior inconsistent statement by a witness relates to mate- 
rial facts in the witness’ testimony, the prior statement may be proved 
by extrinsic evidence. 1 Kenneth S. Broun, Brandis & Broun on — 
North Carolina Evidence § 161 (Ath ed. 1993). Material facts are 
those involving matters pertinent and material to the pending inquiry. 
Larrimore, 340 N.C. at 146, 456 S.E.2d at 803. Evidence of a criminal 
defendant’s flight following the commission of a crime is evidence of | 
his guilt or consciousness of guilt. State v. King, 343 N.C. 29, 38, 468 
S.E.2d 232, 238 (1996). In the present case, the testimony of Deputy 
Spruill regarding Champ’s previous statements about defendant's 
flight were introduced by the State for the purpose of impeaching 
Champ’s in-court testimony that contradicted her prior assertions. 
The in-court testimony went to a material issue, defendant’s flight 
from authorities, and therefore his guilt. As such, the extrinsic evi- 
dence presented by Deputy Spruill was properly admitted by the trial 
court for impeachment purposes. 


[3] Regarding the statement allegedly made to Deputy Spruill by 
Champ about blood in the defendant’s bathtub, defendant has failed 
to establish sufficient prejudice to constitute grounds for a new trial. 
“A defendant is prejudiced ... when there is a reasonable possibility 
that, had the error in question not been committed, a different result 
would have been reached at the trial... .” N.C.G.S. § 15A-1443(a) 
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(1988). Deputy Spruill’s unsolicited aside does not rise to this level 
and could not have tilted the scales against defendant in light of the 
State’s evidence as a whole. Further, the record reveals that Deputy 
Spruill’s comment was neither belabored nor expounded upon. The 
prosecutor immediately redirected Deputy Spruill to the prior line of 
questioning regarding defendant's flight, and the statement was in no 
way connected to the date or events surrounding the murder. In fact, 
all of the evidence establishes that defendant and his accomplices 
cleaned themselves and changed clothes at Leroy Spruill’s residence, 
and that defendant only ran in his trailer for an instant to get a fresh 
set of clothes. 


The primary account of the killing was given through Dana 
Maybin’s testimony, and substantial other evidence corroborated her 
account of the murder. Maybin’s description of the killing was cor- 
roborated by Agent Honeycutt’s findings upon arrival at the scene of 
the crime. Maybin’s testimony that Maybin, Leroy Spruill and defend- 
ant drove Spruill’s father’s truck was corroborated by a witness who 
saw Spruill driving his father’s truck near the victim’s residence. 
Maybin's testimony that she heard a sound like someone being 
thrown against a wall ‘was corroborated by findings of a blood smear 
on the wall of the trailer. Maybin’s description of the method of killing 
was entirely consistent with the autopsy report. Testimony that the 
three had changed clothes was corroborated by witnesses who 
noticed that defendant was wearing different clothes upon returning 
to Big Ed’s Bar. Finally, testimony that money was taken was corrob- 
orated by witnesses who noted that defendant had no money early 
that evening but purchased large amounts of alcohol with crumpled 
ten- and twenty-dollar bills later that evening. In light of the extensive 
evidence of defendant’s guilt, the trial court’s allowance of Deputy 
Spruill’s unsolicited and brief comment cannot be said to constitute 
prejudicial error. This assignment of error is overruled. 


Defendant in his next assignment of error asserts the trial court 
engaged in improper and disrespectful conduct toward defendant’s 
counsel by making insulting and sarcastic comments both in and out — 
of the presence of the jury. Defendant maintains that the trial court’s 
comments violated N.C.G.S. § 15A-1222; N.C.G.S. § 15A-1232; estab- 
lished rules of professional conduct; and defendant’s rights to due 
process of law and effective assistance of counsel under the Sixth 
and Fourteenth Amendments to the United States Constitution and 
Article I, Sections 19 and 23 of the North Carolina Constitution. We 
find defendant’s contentions to be without merit. 
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N.C.G.S. § 15A-1222 prohibits the trial court from expressing an 
opinion in the presence of the jury on any question of fact to be 
decided by the jury. N.C.G.S. § 15A-1222 (1988). “In evaluating 
whether a judge’s comments cross into the realm of impermissible 
opinion, a totality of the circumstances test is utilized.” Larrimore, 
340 N.C. at 155, 456 S.E.2d at 808. “The trial court has a duty to con- 
trol the examination of witnesses, both for the purpose of conserving 
the trial court’s time and for the purpose of protecting the witness 
from prolonged, needless, or abusive examination.” State v. White, 
340 N.C. 264, 299, 457 S.E.2d 841, 861, cert. denied, —— U.S. —-, 133 
L. Ed. 2d 436 (1995). In performing this duty, however, the trial court’s 
position as the “standard-bearer of impartiality” requires that “the 
trial judge must not express any opinion as to the weight to be given 
to or credibility of any competent evidence presented before the 
jury.” Larrimore, 340 N.C. at 154-55, 456 $.E.2d at 808. An examina- 
tion of the comments about which defendant complains reveals that 
the trial court did not express impermissible opinions about the value 
of defendant’s evidence or the ability of defendant’s trial counsel. 


[4] The first statement that defendant points to in support of his 
argument occurred during defendant’s cross-examination of State’s 
witness James “Duke” Carter. Counsel inquired about a fact attrib- 
uted to Carter in some notes taken by law enforcement authorities 
during a meeting between Carter and those authorities. Carter denied 
making the statement, whereupon defense counsel stated, “Well, this | 
statement that the district attorney has handed me says, ‘Carter 
states that he then got up and went over to Frank’s house at about 
7:30 a.m.’” The trial court interrupted, and the following exchange 
occurred: 


THE Court: If you’re going to examine him about that state- 
ment which he says he did not prepare, you're going to have to let 
him read it and see whether or not that’s his statement. He’s not 
responsible for what someone else wrote on a piece of paper 
unless he has the opportunity to examine it. 


Me. VoSBURGH [defense counsel]: May I approach the witness 
and let him examine them? 


THE Court: Yes. 


‘Mr. VosBuRGH: May I ask him, if he would, while we're at it, 
review both of these statements? 


THE COURT: Yes, Sir. 
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Q. [Vosburgh] Let me ask you to review those statements, and; 
after you do, I'll ask you some more questions. 

(Witness complies. ) | 

Q. Have you read all the way through those statements? 

A. I read right here where it’s statin’ that— 


THE Court: Answer what he asked. Have you read each of 
those pages? 


A. No, sir, not all of them. 


THE Court: Read the whole thing, because I’m sure he’s 
going to ask you lots of questions on what's in those papers. 


Defendant’s contention that this exchange expressed to the jury the 
trial court’s opinion that defendant’s counsel was going to waste time 
by his forthcoming questions is misplaced. The trial court’s com- 
ments were appropriate and legally proper. The statement counsel 
was reading from was not prepared by the witness, and he was not 
responsible for it absent a thorough examination. The trial court’s 
directing that the witness read the entire statement in preparation for 
upcoming questions was nothing more than a proper admonition to 
the witness to answer the question he was asked and do what was 
requested. There is no reasonable possibility that the jury could have 
construed this statement in the manner suggested by defendant. 


[5] The next statement about which defendant complains occurred 
during the State’s direct examination of Carter. During examination 
by the State, the following occurred: 


Q. [Prosecutor] Now, also in your statement, who were the white 
people that he would deal with, that he would sell to? 


A. Well, ’ve seen Steve Jones; his wife— 

Mr. VOSBURGH: Excuse me. What was the second one? : 
A. His wife. 

Mr. VosBuRGH: Whose wife? 
A. Steve’s wife. 


THE Court: Mr. Vosburgh, you don’t ask the witness ques- 
tions when he’s being examined by the State. 


Mr. VospurGH: I’m just trying to get him to speak up, Judge. 
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THE CourT: Well, you'll have a chance to ask him about that. 
I don’t see any relevance to this, and I think you need to move 
along. Go ahead and ask him a question. 


These comments were well within the proper bounds of the trial 
court’s duty to control the examination of witnesses and were not 
demeaning to defendant’s counsel as defendant contends. The trial 
court merely instructed defendant’s counsel to wait his turn for ques- 
tioning. The comments regarding relevance and “to move along” 
clearly were directed not at defendant’s counsel, but rather at the 
prosecutor. Thus, they reflected on the value of the State’s case, if 
anything. 


[6] The defendant’s next complaint centers on comments made dur- 
ing an objection by defendant's counsel. The allegedly demeaning 
remarks occurred during the following exchange: 


Q. [Prosecutor] Mr. Swain [the victim’s cousin], if you would, 
please, if you would point out to us on the diagram how you get | 
into the place where you live off of Folly Road and U.S. 64. 


Mr. VOSBURGH: Your Honor, I object to the district attorney at 
what he’s asking the witness to do. 


THE Court: That objection is sustained. You don’t have to 
make speeches, Mr. Vosburgh. Just file your objections. 


This comment by the trial court regarding the making of speeches, 
while unnecessary and inappropriate in this context, cannot reason- 
ably be interpreted as demeaning or belittling counsel before the jury. 
The trial court sustained defense counsel's objection, thus arguably 
bolstering his reputation, to the extent such rulings have any effect 
on the jury. The record reflects that the trial court repeatedly ruled on 
objections in a crisp manner and prevented both parties from pre- 
senting duplicative or unnecessary evidence or comment. This iso- 
lated comment is not sufficiently different or weighty to constitute 
error, either in isolation or in conjunction with defendant’s other 
assertedly erroneous comments. | 


[7] The defendant’s next complaint arises from the following collo- 
quy that occurred during defendant’s cross-examination of State’s 
witness SBI Agent Honeycutt: 


Q. [Defense counsel] Beyond that list, if you found the right per- 
son, you'd be able to make a match. 
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A. If not those of Mr. Swain [the victim], yes, sir. 
Mr. SKINNER [Defense counsel]: Thank you. 
THE Court: Anything further, Mr. Norton [prosecutor]? 
Mr. VOSBURGH: Your Honor, we hadn't finished— 


THE Court: Well, he thanked him. You don’t need to thank a 
witness for his answer. I'll let him ask some more questions; but, 
do not thank a witness for his answers. Ask the next questions, 
and let’s move along. 


The trial court’s comments cannot reasonably be construed as any- 
thing more than an effort to move the proceedings along. Throughout 
the trial, the trial court required both parties to meet certain stand- 
ards aimed at achieving an efficient and focused hearing. Thus, in the 
overall context, this comment cannot be considered erroneous. 


[8] Next, defendant complains of the following exchange involving 
defense counsel’s questioning of Timothy Swain, the victim’s cousin: 


Q. [Mr. Vosburgh] How long after this incident took place was it 
that you moved with your grandmother and, I believe, your wife? 


THE CourT: He’s been asked and answered that once, Mr. 
Vosburgh. 


MR. VOSBURGH: Well, I don’t recall his answer. 
A. Five months ago. 
Q. Five months ago? 
A. About five months ago, right. 


As the preceding can only be interpreted as an effort by the trial court 
to prohibit repetitive questioning, and as defendant received the 
answer he wanted, this exchange clearly does not constitute error. 


[9] Finally, defendant contends the trial court expressed improper 
opinions during two instances in which the trial court prohibited 
repetitive questioning. In the first, defense counsel asked SBI Agent 
Honeycutt to “repeat that answer.” The trial court interjected, “Why 
do you want him to repeat it?” and, turning to the jury, asked, “Did the 
jury hear the answer?” When the jury responded that it had heard the 
answer, the trial court instructed defendant’s counsel to “ask the next 
question.” In the second instance, the following occurred: 
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Q. [Mr. Skinner, defense counsel] When you observed that tire 
iron and bag over there, did you notice any fluids under it? 


A. [Dr. Harris, pathologist] I didn't pick it up. I don’t know. 

Q. You didn’t notice any fluid under this—? 

A. No; I didn’t look. I don’t move those things. 

Q. You didn’t walk over and look real closely—? 

A. Well, I walked over and looked; but, I didn’t move anything. 


THE Court: He said he didn’t observe anything, Mr. Skinner. 
How many times does he have to say it? 


In both of the foregoing instances, the trial court was attempting to 
prevent repetitive questioning, and the’ remarks at issue explain why 
the questioning was disallowed. These comments cannot be said to 
be erroneous, especially in light of the numerous similar remarks 
made to the State’s counsel. 


Assuming arguendo that any of the above comments by the trial 
court could be construed to constitute the expression of an opinion, 
every such impropriety by the trial court does not result in prejudicial 
error. State v. Blackstock, 314 N.C. 232, 236, 333 S.E.2d 245, 248 
(1985). Whether a trial court’s comments, questions or actions con- 
stitute reversible error is a question to be considered in light of the 
factors and circumstances disclosed by the record, and the burden of 
showing prejudice is upon the defendant. Jd. Defendant has failed to 
show such prejudice in this case. A review of the record shows that 
the trial court was equally stern and equally permissive to both par- 
ties in a consistent manner for the purpose of conducting a fair, effi- 
cient and controlled trial. Defendant has pointed to no statement by 
the trial court which, taken either in isolation or together with all 
other allegedly improper statements, can be said to constitute a prej- 
udicial expression of opinion on an issue of fact or an intimation of a 
position deleterious to defendant’s case. Thus, this assignment of 
error is overruled. 


[10] Defendant next assigns error to the trial court’s allowance of 
certain testimony by accomplice Dana Maybin. Maybin testified that 
she kept a diary while incarcerated in Beaufort County after her 
December 1994 arrest. The majority of the testimony regarding the 
diary related to Maybin’s reasons for recanting in her diary her earlier 
implication of defendant in the victim’s murder. The testimony was 
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received into evidence largely without objection from defendant. 
However, Maybin was allowed to testify over objection about a dream 
she had on 16 December 1994, immediately after her arrest. After 
identifying a portion of her diary, the following exchange occurred 
between the prosecutor and Maybin: 


Q. What part of the diary is it that you have there? 
A. It’s mostly about the bad dreams that I’d been having. 


Q. What kind of dreams were you having when you were first 
brought to the Beaufort County Jail? 


Mr. VOSBURGH: Objection. 
THE COURT: Overruled. 


A. I dreamed this Indian man got his throat cut, and he fell in my 
arms. I dreamed— 


Q. What day was it that you had that dream? 

A. December the 16th. 

Q. How many days had you been in jail at that time? 
A. One. 


The prosecutor then attempted to question Maybin about whether 
she had a dream on 17 December. The trial court excused the jury in 
order for the prosecutor to explain the relevance of the testimony. 
Out of the presence of the jury, the prosecutor stated: 


This case is going to depend, in large part, on Ms. Maybin’s cred- 
ibility, and the State needs to be in the position to explain why 
these various items were, various letters and various diary 
entries, were being written. 


The trial court sustained defense counsel’s objection and prohibited 
any further questions regarding the bad dreams. Defendant argues 
that the 16 December dream testimony that was allowed in the jury’s 
presence was irrelevant pursuant to Rule 401 of the Rules of 
Evidence and, even assuming it was relevant, that it was unduly prej- 
udicial and should have been excluded under Rule 403. 


“Relevant evidence’ means evidence having any tendency to 
make the existence of any fact that is of consequence to the determi- 
nation of the action more probable or less probable than it would be 
without the evidence.” N.C.G.S. § 8C-1, Rule 401 (1992). “ ‘In criminal 
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cases, every circumstance that is calculated to throw any light upon 
the supposed crime is admissible,’ and ‘[t]estimony is relevant if it 
reasonably tends to establish the probability or improbability of a 
fact in issue.’” State v. Pridgen, 313 N.C. 80, 88, 326 S.E.2d 618, 623 
(1985) (quoting 1 Henry Brandis, Jr., Brandis on North Carolina 
Evidence § 78 (2d ed. 1982)). Furthermore, the evidence need not 
bear directly on the issue of guilt or innocence. Evidence is compe- 
tent and relevant if it nevertheless shows a circumstance from which 
the jury may infer a fact in issue. Id. 


The testimony regarding the dream of 16 December clearly was 
relevant. It went to establish the emotional state underlying this wit- 
ness’ reason for her subsequent diary recantations—the fear caused 
by what she had done and of the Champ family, who had threatened 
her life if she testified against defendant. The issue then turns on 
whether the trial court should have excluded the testimony pursuant 
to Rule 403 on grounds of “unfair prejudice, confusion of the issues, 
or misleading the jury.” N.C.G.S. § 8C-1, Rule 403 (1992). “However, to 
be excluded under Rule 403, the probative value of the evidence must 
not only be outweighed by the danger of unfair prejudice, it must be 
substantially outweighed.” State v. Lyons, 340 N.C. 646, 669, 459 
S.E.2d 770, 783 (1995). Whether to exclude evidence pursuant to Rule 
A403 is a matter left to the sound discretion of the trial court. State v. 
Coffey, 326 N.C. 268, 281, 389 S.E.2d 48, 56 (1990). A ruling by the trial 
court will be reversed for an abuse of discretion only upon a showing 
that the ruling was so arbitrary that it could not have been the result 
of a reasoned decision. State v. Hayes, 314 N.C. 460, 471, 334 S.E.2d 
741, 747 (1985). 


Defendant has not shown such an abuse of discretion. The trial 
court admitted the relevant testimony from one day’s diary entry but 
then excluded further repetitive references to the bad dreams. 
Furthermore, the testimony regarding the bad dreams was only one 
reason given by Maybin for her diary recantations about defendant’s 
role in the murder. Considering all of the other evidence presented 
through Maybin’s implicating defendant in the murder, there is no 
reasonable possibility that this one reference to a dream, within the 
context of explaining her motives for recanting, could have been so 
substantially prejudicial that the trial court’s admission of the testi- 
mony constitutes an abuse of discretion. This assignment of error is 
overruled. 


In his next assignment of error, defendant maintains the trial 
court erred by allowing the State to ask a question that assumed facts 
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not in evidence. Defendant called as a witness Jack Spruill, the owner 
of the truck that was allegedly used by defendant and his two accom- 
plices to travel to and from the crime scene. Jack Spruill testified that 
the truck was not used by Leroy Spruill on the day of the murder, and 
that the truck had transmission problems and was in a mechanical 
state inconsistent with driving more than short distances. On cross- 
examination, the following exchange occurred: 


Q. You’ve kept up with the case, haven’t you? 
A. Well, since [Leroy Spruill] was charged, I’ve tried to. 


Q. You’ve seen the copies of the statements that Leroy had given 
to the officers, haven't you? 


A. No, sir. 


Q. You’ve never looked at the statements, specifically, the 
December 24th, 1993, statement that your son gave about this 
truck? | 


MR. VOSBURGH: Objection. 


THE CouRT: Overruled. He asked whether or not he’s looked 
at it. | 


A. No, sir. Nobody’s come to me other than—Ms. Janice has 
come about wanting to bring the truck for investigation of it, 
yeah. 


@. But, you're not aware, even in talking with your son or in look- 
ing over the reports — 


A. Ihaven’t seen any reports. 


Q. —that your son made a statement about this truck, about dri- 
ving this truck that day? | 


THE CourT: Well, the objection is sustained as to what his son 
might have said. 


Defendant asserts that this questioning was improper because it 
assumed facts not in evidence and amounted to testimony by the 
prosecutor. We disagree. 


[11] Defendant has failed to preserve this issue for appeal. The 
potentially prejudicial statement from defendant’s standpoint in the 
above exchange was the question, “But, you’re not aware . . . that 
your son made a statement about this truck, about driving this truck 
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that day?” To this question, the trial court sustained objection and 
excluded as hearsay any further questions regarding what Leroy 
Spruill might have said. Defendant did not, however, ask that the 
statement be stricken. Where a trial court sustains a defendant’s 
objection, and the defendant fails to move to strike the objectionable 
testimony, he waives his right to assert on appeal error arising from | 
the objectionable testimony. State v. Barton, 335 N.C. 696, 709-10, 441 
S.E.2d 295, 302 (1994). Thus, in light of the facts that defendant's 
objection was sustained and that no motion to strike was proffered, 
defendant has failed to preserve this issue for review. This assign- 
ment of error is overruled. 


[12] Defendant’s final assignment of error involves testimony by 
Maybin regarding out-of-court statements by Nichole Mills, one of 
Maybin’s cellmates at the Beaufort County Jail. Maybin testified 
that it was on the advice of Mills that she began writing in her diary 
that she had lied about defendant’s involvement in the murder. 
Mills was never called as a witness. However, the State introduced 
through Maybin evidence of writing and statements allegedly made 
by Mills. Defendant’s complaints are directed at three particular 
statements. 


The first statement about which defendant complains involves 
Maybin’s familiarity with defendant’s counsel, Mr. Vosburgh. During 
direct examination, Maybin was asked if she had talked with any 
other attorney besides her own. Maybin responded that she talked 
with Maynard Harrell and Mr. Vosburgh in early March 1995. When 
asked whether she was familiar with the two attorneys prior to the 
March 1995 meeting, Maybin testified over objection that “Nichole 
[Mills] had said she had been talkin’ to Vosburgh.” The trial court sus- 
tained objections to subsequent attempted questions regarding what 
Mills might have told Maybin about Mr. Vosburgh. 


The second statement to which defendant assigns error relates to 
a portion of the diary read into evidence by Maybin. Maybin was 
asked to read from a diary entry dated 24 March 1995, and she read 
the following: 


I got a letter from Nichole today. She said the rumor is that I’ve 

been telling people that Vosburgh is the one who has been telling 

me to say everything I’ve said. That’s a lie because I was only 
telling him the truth. : 


Defendant did not object to this testimony. 
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The third piece of evidence to which defendant assigns error is 
the introduction through Maybin of a portion of the actual letter writ- 
ten by Mills to Maybin. The substance of the letter read in relevant 
part: 


because my concern is not losing contact with you. Vosburgh will 
also know where I am. He wanted to come see you today or 
tomorrow; but, Regina [Maybin’s counsel] said no. Why? She told 
Vosburgh that you would burn him; that you had been telling peo- 
ple Vosburgh “told me this. He told me to do and say this.” I don’t 
believe it for a moment; but, just to be sure, you watch what you 
say. Mr. Vosburgh is up in Raleigh for three days, until Saturday. 
He maybe will get to see you the next time. 


Defendant contends the statements, if believed for the truth of the 
matters asserted, tend to show Mills was visiting with Mr. Vosburgh 
and then telling Maybin what to write in her diary. This, defendant 
claims, was highly prejudicial to his case because it led the jury to 
believe defendant’s counsel was manipulating the evidence. 
Defendant argues that the testimony was impermissible hearsay, 
irrelevant and unduly prejudicial and that it should have been 
excluded by the trial court. We find defendant’s contentions to be 
without merit. 


Hearsay is defined as an out-of-court declaration offered for the 
purpose of proving the truth of the information contained in the dec- 
laration. N.C.G.S. § 8C-1, Rule 801(c) (1992). When a declaration is 
offered for a purpose other than to prove the truth of the matter 
asserted, the evidence is not hearsay. State v. Reid, 335 N.C. 647, 661, 
440 S.E.2d 776, 784 (1994). When offered to explain the subsequent 
conduct of the person to whom the declaration was made, an out-of- 
court declaration is not considered hearsay. Id. 


An examination of the above statements, in light of Maybin’s 
entire testimony, reveals that the statements were not hearsay. In 
April 1994, Maybin told police officers that defendant confided to her 
he had killed the victim by cutting his throat, but she did not then 
reveal her presence at the crime scene. Subsequently, Maybin sent a 
letter to the Washington County Sheriff's Department in May 1994 
renouncing her previous statement and saying she had no knowledge 
of the murders. In June 1994, the next time she talked with law 
enforcement, Maybin changed her story again and confessed that 
she was present at the crime scene and saw defendant kill the vic- 
tim. Maybin was arrested and placed in custody in the Beaufort 
County Jail, where one of her cellmates was Nichole Mills. She began 
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keeping a diary shortly thereafter in which she wrote numerous 
recantations. | 


The prosecutor sought to have Maybin explain why she claimed 
she knew nothing of the murders and why she changed her story so 
many times. Maybin testified that she wrote the first letter because 
she “wanted [the case] to go away.” She testified she did this for sev- 
eral reasons: (1) she had been having nightmares; (2) defendant had 
threatened her if she turned him in; (3) she was intimidated by the 
Champ family, who were friends with defendant; and (4) she did not 
want to ruin a good relationship she had formed with a gentleman in 
South Carolina. Maybin further testified that Mills told her to write 
the diary recantations because it would result in her being “de- 
clared an incompetent witness.” Another reason, Maybin testified, 
was that she had spoken with defendant’s attorneys and other indi- 
viduals who told her that the only evidence the State possessed was 
her testimony. | 


Viewed within this context, it is clear the statements to which 
defendant assigns error are not hearsay. The evidence was not admit- 
ted to prove the truth of any matter asserted within the statements, 
but rather to explain why Maybin recanted her earlier statements 
implicating defendant, and later herself, in the murder of Frank 
Swain. 


Because the statements went to show the reasons for Maybin’s 
recantations, the statements were relevant and well within the broad 
bounds of N.C.G.S. § 8C-1, Rule 401. Furthermore, the statements 
were not so unfairly prejudicial, pursuant to N.C.G.S. § 8C-1, Rule 
403, as to cause the trial court’s admission of them to constitute an 
abuse of discretion. Regarding the first statement, defendant claims 
it prejudiced him by intimating to the jury that his counsel had com- 
mitted wrongdoing by telling Maybin she could weaken the State’s 
case by writing recantations in her diary. No such inference could be 
reasonably drawn from this statement. The mere fact that Maybin 
was familiar with Mr. Vosburgh due to her cellmate’s discussions can- 
not reasonably be said to have conveyed the thought to the jury either 
that Mr. Vosburgh was acting improperly or that any action taken by 
Maybin was a result of talking with Mr. Vosburgh. It was clear from 
other evidence that defense counsel interviewed Maybin and others 
in their investigation of the case. Thus, the trial court did not err by 
admitting this statement. 


Regarding the second and third statements, defendant did not 
object to this testimony, and he has waived his right to assert error 
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on appeal arising out of the admission of the evidence. N.C.G.5. 
§ 15A-1446(b) (1988). Defendant is thus precluded from raising this 
issue on appeal unless plain error occurred. Defendant has failed to 
establish such error. What defendant’s attorneys said to Maybin dur- 
ing their meetings was the subject of extensive inquiry on direct 
examination. This testimony revealed that defense counsel inter- 
viewed Maybin, and many others, in an effort to establish the truth 
about their client’s case. There is little reason to conclude that the 
statements regarding rumors of what Maybin was telling people 
could have led the jury to believe defendant’s counsel was acting 
improperly or, in light of the substantial evidence presented of 
defendant’s guilt, that these statements resulted in the jury’s reaching 
a different result at trial. This assignment of error is overruled. 


For the foregoing reasons, we conclude that the defendant 
received a fair trial, free of prejudicial error. 


NO ERROR. 


STATE OF NORTH CAROLINA v. TONY MITCHELL SIDDEN 


No. 148A95 
(Filed 3 October 1997) 


1. Jury § 153 (NCI4th)— capital trial—voir dire—considera- 
tion of possible punishments—question not improper 
It was not error for the prosecutor to ask prospective jurors 
in a capital murder trial whether their feelings would prevent or 
substantially impair their ability to perform their duties to con- 
sider fairly the possible punishments even if the question called 
on the jurors to apply a legal standard subjectively. 


Am Jur 2d, Jury §§ 206, 207. 
2. Jury § 146 (NCI4th)— capital sentencing—instruction— 


setting aside personal feelings 


It was not error for the trial court in a capital murder trial to 
tell prospective jurors that they must make a recommendation 
“setting aside personal feelings.” 


Am Jur 2d, Trial §§ 1653-1655. 
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3. Jury § 150 (NCI4th)— capital trial—excusal for cause— 
rehabilitation not permitted 


It was within the trial court’s discretion to refuse to permit 
defendant to rehabilitate jurors excused for cause where the 
answers of all excused jurors revealed that their feelings would 
prevent or substantially impair the performance of their duties as 
jurors. 


Am Jur 2d, Jury §§ 159, 160. 


4. Evidence and Witnesses § 364 (NCI4th Rev.)— murder 
trial—evidence of another murder—chain of circum- 
stances—admissibility 


In a prosecution for the murder of two boys, evidence of the 
murder of their father was so intertwined with evidence of the 
murder of the boys that it was admissible to show the circum- 
stances of the charged crimes where the evidence showed that 
defendant and his stepson kidnapped the two boys, left them in 
the trunk of an automobile while they murdered the boys’ father, 
and then murdered the boys. 


Am Jur 2d, Evidence §§ 301, 404 et seq. 


5. Evidence and Witnesses § 3174 (NCI4th)— corrobora- 
tion—consistency of statements—opinion testimony 


The admission of an officer’s opinion that the testimony of an 
eyewitness was basically the same as statements he had made to 
officers was not plain error where the officer testified to the con- 
tents of the prior statements and the trial court instructed the 
jury on the limited use of this testimony. 


Am Jur 2d, Witnesses §§ 1001 et seq. 


6. Evidence and Witnesses § 3158 (NCI4th)— number of 
times informant used—testimony not plain error 


The admission of an FBI agent’s testimony that the FBI had 
used information provided to it by a State’s witness on twenty dif- 
ferent occasions did not permit the agent to promote the credi- 
bility of the witness by testimony as to specific instances of con- 
duct in violation of N.C.G.S. § 8C-1, Rule 608(b) and was not plain 
error. 


Am Jur 2d, Witnesses §§ 1027, 1028. 
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Criminal Law § 878 (NCI4th Rev. )— question by jury—pro- 
priety of instruction 

When the jury asked during deliberations why a person 
whose name had been mentioned in the evidence did not testify, 
the trial court properly instructed the jury to decide the case 
based on the evidence presented; the court was not required to 
reinstruct the jury to consider arguments of counsel, and the 
instruction did not tell the jury that the evidence was sufficient to 
convict defendant. 


Am Jur 2d, Trial §§ 1213, 1218, 1315 et seq. 


. Criminal Law § 430 (NCI4th Rev.)— prosecutor S argu- 


ment—failure to call alibi witness 

The prosecutor’s jury argument that defendant failed to call 
his ex-wife to support his alibi that he was with her at the time of 
the crimes even though she had been present in the courtroom 
for the entire trial was a proper comment on defendant’s failure | 
to produce exculpatory evidence. i 


Am Jur 2d, Trial §§ 592, 597, 598. 


. Criminal Law § 439 (NCI4th Rev.)— prosecutor’s argu- 


ment—characterization of defendant as devil—no gross 
impropriety 

The prosecutor’s jury argument that when you “try the devil, 
you've got to go to hell to get your witnesses” and that the 
defendant “qualifies in that respect” was not so egregious that the 
court should have stricken it ex mero motu. 


Am Jur 2d, Trial § 291. 


Criminal Law § 474 (NCI4th Rev.)— prosecutor’s argu- 
ment—use of photographs 

The prosecutor could properly use photographs of murder 
victims during closing arsuments where the photographs were in 
evidence. 


Am Jur 2d, Evidence §§ 960-970, 1070, 1451; Trial 
§§ 345, 349. 


Admissibility in evidence of colored photographs. 53 
ALR2d 1102. | 


11. 


12. 


13. 


14. 
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Criminal Law § 470 (NCI4th Rev.)— prosecutor’s argu- 
ment—skeletal remains—inference from evidence 

The prosecutor could properly argue that defendant had 
turned the victims into “skeletal remains” where the evidence 
tended to show that defendant buried the victims in an old well 
after shooting them and covered their bodies with lime and 
Drano; their bodies were not discovered for nine years; and only 
the victims’ skeletons were found. 


Am Jur 2d, Trial §§ 632-639. 


Criminal Law § 458 (NCI4th Rev.)— mitigating circum- 
stance—generosity to community—drug and alcohol 
money—prosecutor’s argument 

Where the evidence in a murder trial showed that defendant 
had been involved in the illegal sale of drugs and alcohol for 
many years, the prosecutor could rebut defendant’s argument 
that the catchall mitigator was supported by his generosity to his 
community by arguing the inference that the money defendant 
gave his neighbors came from the drug and liquor sales and by 
referring to defendant as the “Godfather of Traphill.” 


Am Jur 2d, Trial § 1291. 


Criminal Law § 460 (NCI4th Rev.)— prosecutor’s ar- 
gument—death penalty—biblical references—no gross 
impropriety 

The prosecutor’s biblical references in urging the jury to 
return a recommendation of death under the law were not grossly 
improper and did not require the trial court to intervene ex mero 
motu where the prosecutor did not contend that the state law or 
its officers were divinely inspired. 


Am Jur 2d, Criminal Law §§ 533, 534. 


Criminal Law § 1392 (NCI4th Rev. —_ codefendant received 
life sentence—not mitigating circumstance 

The trial court did not err in refusing to submit to the jury 
in a capital sentencing proceeding the mitigating circumstance 
that defendant's codefendant received a life sentence since (1) 
a codefendant’s sentence for the same murder is irrelevant in a 
sentencing proceeding, and (2) the codefendant was tried 
noncapitally because he was a juvenile when the murders were 
committed. 


Am Jur 2d, Criminal Law §§ 527, 598, 599. 
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Criminal Law § 1382 (NCI4th Rev.)— murder of victims’ 
father—prior criminal activity—no significant criminal his- 
tory mitigating circumstance 


In a capital sentencing proceeding for the murders of two 
boys, defendant’s murder of the boys’ father just prior to the mur- 
ders of the boys constitutes “prior criminal activity” for purposes 
of the “no significant history of prior criminal activity” mitigating 
circumstance even though it was a part of the course of conduct 
in which the two boys were murdered. N.C.G.S. § 15A-2000(f)(1). 


Am Jur 2d, Criminal Law §§ 527, 598, 599. 


Criminal Law § 1382 (NCI4th Rev.)— mitigating circum- 
stance—no significant criminal history—submission not 
required | 

The trial court did not err by failing to submit the “no signifi- 
cant history of prior criminal activity” mitigating circumstance to 
the jury in a capital sentencing proceeding for the murders of two 
young boys where the evidence showed that defendant had been 
dealing in the illegal sale of alcohol and drugs all of his adult life 
and that he murdered the boys’ father prior to killing the boys. 


Am Jur 2d, Criminal Law §§ 527, 598, 599. 


Criminal Law § 1392 (NCI4th Rev.)— nonstatutory miti- 
gating circumstance—refusal to submit—harmless error 


Assuming that evidence offered by defendant would have 
supported the submission of the requested nonstatutory mitigat- 
ing circumstance that defendant is likely to adjust well in the 
future in prison, the trial court’s failure to submit this mitigating 
circumstance was harmless error where other mitigating circum- 
stances were submitted which allowed the jury to consider 
defendant’s evidence, and the jury failed to find any of those cir- 
cumstances. Since the jury did not find the circumstances sub- 
mitted, it would not have found a circumstance supported by the 
same evidence. 


Am Jur 2d, Criminal Law §§ 527, 598, 599. 


Criminal Law § 1375 (NCI4th Rev.)— nonstatutory miti- 
gating circumstance—mitigating value—instruction 

The trial court did not err in instructing the jury that one or 
more jurors would have to believe a submitted nonstatutory mit- 
igating circumstance had mitigating value in order for the jury to 
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find it and in failing to instruct that the jury must give such cir- 
cumstance some weight in reaching its decision. 


Am Jur 2d, Criminal Law §§ 527, 598, 599. 


19. Criminal Law § 1358 (NCI4th Rev. )— death penalty recom- 
mendation—binding on trial court 


The trial court did not have the authority to set aside the 
jury’s verdict recommending the death penalty. 


Am Jur 2d, Criminal Law §§ 609, 628. | 


20. Criminal Law § 1402 (NCI4th Rev.)— murders of two 
boys—death sentences proportionate 


Sentences of death imposed upon defendant for the first- 
degree murders of two young boys were not excessive or dispro- 
portionate where defendant kidnapped the boys and locked them 
in the trunk of his car while he robbed and killed their father, and 
defendant then kept the boys Jocked in an attic for eight hours 
until he shot each of them in the head with a pistol. 


Am Jur 2d, Criminal Law §§ 627, 628. 


Sufficiency of evidence, for death penalty purposes, to 
establish statutory aggravating circumstance that murder 
was committed in course of committing, attempting, or 
fleeing from other offense, and the like—post-Gregg cases. 
67 ALR4th 887. 


Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from judg- 
ments imposing sentences of death entered by Ross, J., at the 20 
February 1995 Special Criminal Session of Superior Court, Alexander 
County, upon jury verdicts of guilty of first-degree murder. The 
defendant's motion to bypass the Court of Appeals as to two addi- 
tional judgments for kidnapping was allowed 23 July 1996. Heard in 
the Supreme Court 13 February 1997. | 


The defendant was tried for the murder and kidnapping of Garry 
Sidden, Jr. and Galvin Sidden. The testimony of the defendant’s cell- 
mate, Jesse Lord, tended to show that on or about 23 or 24 July 1982, 
the defendant and his fifteen-year-old stepson, Ray Blankenship, 
decided to rob Garry Sidden, Sr. Garry Sidden, Sr. lived with his two 
sons, Garry Sidden, Jr., sixteen years old, and Galvin Sidden, ten 
years old, in a mobile home. Garry Sidden, Sr. also ran a club and 
country store on his property. 
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On the evening of the robbery, the two boys came out of the club 
between 10:30 and 11:30 p.m. and began to walk toward the mobile 
home. The defendant and his stepson subdued the two boys, bound 
their arms and legs with tape, and locked them in the trunk of the 
defendant’s car. The defendant and his stepson then went to the 
mobile home, where they murdered Garry Sidden, Sr. and stole 
cocaine, money, and marijuana. 


The defendant told Lord that he and his stepson next drove the 
two boys to an old farmhouse, where they kept them locked in the 
attic for approximately eight hours while they dug a hole. The defend- 
ant then took the boys one at a time to the hole and shot each of them 
in the head with a .38-caliber pistol. The defendant then covered the 
bodies of the two boys. 


The bodies of Garry, Jr. and Galvin Sidden were not found until 
nine years later when the defendant’s stepson led law enforcement 
officers to the location. The bodies were found in an old well. They 
had apparently been buried with lime and Drano. 


Michael F’ Easley, Attorney General, by Thomas S. Hicks, 
Special Deputy Attorney General, for the State. : 


Jeffery M. Hedrick for defendant-appellant. 


WEBB, Justice. 


[1] The defendant first argues error in the process of selecting the 
jury. He says seven jurors were excused without an adequate inquiry 
as to their ability to impose the death penalty. He does not argue that 
the form of the questions and answers did not satisfy the require- 
ments of Wainwright v. Witt, 469 U.S. 412, 83 L. Ed. 2d 841 (1985). He 
argues that the jurors were asked whether their feelings would pre- 
vent or substantially impair their ability to perform their duties to 
consider fairly the possible punishments. He says this called on 
prospective jurors to apply a legal standard subjectively, which they 
could not do. He also says the questions presupposed that the 
prospective jurors understood the complex legal standards outlining 
the parameters of their duties, which is not so. If the questions called 
on the prospective jurors to apply a legal standard subjectively, this 
was not error. The questions were straightforward and easily under- 
stood. The jurors should have had no trouble answering them. If the 
jurors did not understand the legal standards outlining the parame- 
ters of their duties, this does not mean they could not properly 
answer the questions. 
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[2] The defendant argues that it was wrong for the court to tell the 
jurors that they must make a recommendation “setting aside personal 
feelings.” This was not error. In determining what sentence to 
impose, a juror should follow the law and not his personal feelings. 
Nor can we hold, as urged by the defendant, that the court implied 
that reservations about capital punishment would disqualify prospec- 
tive jurors from serving when it said it was the duty of the jury “to 
fairly consider both possible punishments.” This was an admonition 
to the jury to be fair to both sides. 


{3] The defendant also argues under this assignment of error that 
he should have been allowed to rehabilitate those jurors excused for 
cause. The defendant at trial asked to rehabilitate only one of the 
jurors who was excused for cause. The answers of all the excused 
jurors revealed that their feelings would prevent or substantially 
impair the performance of their duties as jurors. It was within the 
discretion of the trial judge whether to allow the rehabilitation of 
the jurors. State v. Taylor, 332 N.C. 372, 390, 420 S.E.2d 414, 425 
(1992). 


This assignment of error is overruled. 


[4] The defendant next assigns error to the admission of evidence in 
regard to the murder of Garry Sidden, Sr. The State introduced evi- 
dence that defendant and his stepson killed Garry Sidden, Sr. This 
evidence included photographs of the body and crime scene, dia- 
grams, and the testimony of Sabon Johnson, an eyewitness. Evidence 
of the commission of a crime other than the one for which the 
defendant is being tried is admissible if such evidence is so inter- 
twined with the evidence of the principal crime that the circum- 
stances of the charged crime cannot be established without such evi- 
dence. State v. Agee, 326 N.C. 542, 391 S.E.2d 171 (1990). 


In this case, the evidence showed the defendant and his stepson 
kidnapped the two boys and put them in the trunk of an automobile. 
They left the two boys in the trunk while they murdered the boys’ 
father. They then murdered the two boys. Evidence of the murder of 
the father was so intertwined with evidence of the murder of the 
boys that in order to show the circumstances of the crime, it was 
admissible. It was not barred by N.C.G.S. § 8C-1, Rule 404(b). Jd. at 
549, 391 S.E.2d at 175. It was not an abuse of discretion pursuant to 
N.C.G.S. § 8C-1, Rule 403 for the court to admit this evidence. 


This assignment of error is overruled. 


226 IN THE SUPREME COURT 


STATE v. SIDDEN 
[347 N.C. 218 (1997) 


[5] The defendant next contends that the trial court committed plain 
error in allowing the testimony of two State’s witnesses. The first wit- 
ness was SBI Agent Steve Cabe. He testified to contents of prior 
statements made by Sabon Johnson to him. He then testified that 
Johnson’s testimony at trial had been basically “the same statements 
as he made initially both to law enforcement and in the first trial [the 
defendant’s trial for the murder of Garry Sidden, Sr.].” 


The defendant acknowledges that a witness’ prior consistent 
statements are admissible for the purpose of corroboration. 
However, he contends that the trial court erred in allowing Agent 
Cabe to state his opinion that Johnson’s testimony was the same as 
he had made to the officers. The defendant relies on State v. Norman, 
76 N.C. App. 623, 334 S.E.2d 247, disc. rev. denied, 315 N.C. 188, 337 
S.E.2d 863 (1985), in support of his argument. 


In Norman, the Court of Appeals held that testimony of an offi- 
cer that a witness’ testimony was substantially the same as his prior 
statements was error. Jd. at 627, 334 S.E.2d at 250. However, in that 
case, the Court of Appeals noted that the officer had not testified as 
to the contents of the previous statement. Id. The present case is dis- 
tinguishable since the officer in this case did testify as to the contents 
of the previous statement. The jury was able to draw its own conclu- 
sion as to whether the statements were the same. Furthermore, the 
trial court instructed the jury as to the limited use of this testimony. 
State v. Jones, 317 N.C. 487, 496-97, 346 S.E.2d 657, 662 (1986). 


{6] The second witness about which defendant complains was 
FBI Agent James Davis. Agent Davis testified without objection 
that the FBI had used information provided to it by Jesse Lord on 
twenty different occasions. Agent Davis testified that, based on his 
dealings with Lord, he had formed an opinion as to Lord’s truthful- 
ness. The court then sustained an objection to this testimony, and the 
witness did not testify as to his opinion. No curative instruction was 
given. 


The defendant says that Agent Davis was allowed to promote the 
credibility of State’s witness Lord by testifying as to specific 
instances of conduct, in violation of N.C.G.S. § 8C-1, Rule 608(b). We 
do not believe that was the purpose of the testimony. Apparently, the 
witness was laying the foundation for giving his opinion as to Lord’s 
truthfulness. He was stopped from doing so by the sustaining of the 
objection. 
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In his colloquy, Agent Davis testified without objection as to the 
times the FBI had relied on Lord. Davis was not allowed to express 
his opinion as to Lord’s truthfulness. This does not rise to the level of 
plain error. 


This assignment of error is overruled. 


[7] In his next assignment of error, the defendant contends the court 
erred in its response to a question from the jury. During the guilt- 
phase deliberations, the jury submitted a written question to the 
court, asking, “Where is Jerry Prevette, and why was he not called to 
testify?” The court responded: 


In regards to that, Ladies and Gentlemen, I would instruct you 
that you are to decide this matter based on upon [sic] the evi- 
dence that has been presented and you are—it is your duty to 
recall all of the evidence and to base your decision on the evi- 
dence and on the law. 


The defendant says this instruction was erroneous because it was 
incomplete, it failed to remind the Jury to consider the arguments of 
counsel, and it did not address the thrust of the jury’s inquiry, which 
was the obligation of the jury should it have a reasonable doubt. The 
defendant argues that this instruction misinformed the jury by telling 
it that the evidence was sufficient to convict the defendant. The 
defendant says there is a distinct possibility that this instruction 
stripped him of his presumption of innocence. We disagree. 


The jury asked why a person whose name had been mentioned in 
the evidence did not testify. The court properly instructed the jury to 
decide the case based on the evidence presented. The court was not 
required to reinstruct the jury to consider arguments of counsel after 
it had properly done so in its charge. State v. Hockett, 309 N.C. 794, 
309 S.E.2d 249 (1983). We do not believe the instruction told the jury 
the evidence was sufficient to convict the defendant; although, if the 
evidence was believed by the jury, it was so sufficient. Nor do we 
believe it could have caused the jury not to hold the State to proof 
beyond a reasonable doubt. 


This assignment of error is overruled. 


The defendant next assigns error to the following instructions 
given by the trial court during the sentencing phase of the trial: 


The existence of any mitigating circumstance must be estab- 
lished by a preponderance of the evidence. That is, the evidence 
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taken as a whole must satisfy you not beyond a reasonable 
doubt but simply satisfy you that any mitigating circumstance 
exist[s]. 


The defendant argues that the court should have defined prepon- 
derance of the evidence as “more probable than not.” He also con- 
tends that the court erred in using the term “satisfies you,” as it is 
vague and highly subjective. 


We have previously considered and rejected this contention. 
State v. Payne, 337 N.C. 505, 448 S.E.2d 93 (1994), cert. denied, 514 
U.S. 1038, 181 L. Ed. 2d 292 (1995). 


This assignment of error is overruled. 


In his next assignment of error, the defendant contends that the 
prosecutor made several improper arguments during both phases of 
the trial. 


[8] The first argument complained of by the defendant is the prose- 
cutor’s argument that the defendant failed to call his ex-wife, Brenda 
Sidden, as a witness to support his alibi, even though she had been 
present in court for the entire trial. The defendant had contended that 
he had been with her on the evening of the murders. The prosecutor 
stated: 


And remember I asked Mr. Ockert, of all the people in these pho- 
tographs, how many of them are here in this courtroom? And he 
said, “well, there’s me, there’s Tony [the defendant] and there’s 
Brenda Sidden back there.” Sitting where she is now with the 
defense witnesses and family and friends back there. Sitting all 
week that way. Why didn’t they call her up here to testify about 
these pictures? She’s sitting right back there with them... . If he 
wants to call her— he didn’t call her. He left her sitting back there 
among the other witnesses. 


Jean Ockert testified for the defendant that at the time of the 
murder, the defendant had been at Ockert’s house with Brenda 
Sidden. The identity of Brenda Sidden and the fact that she was in the 
courtroom had been brought into evidence during the State’s cross- 
examination of Ockert. The prosecutor asked Ockert to point out 
Brenda Sidden, both in a photograph and in the courtroom. 


The prosecutor was properly commenting on the defendant’s fail- 
ure to produce exculpatory evidence. State v. Brewer, 325 N.C. 550, 
386 S.E.2d 569 (1989), cert. denied, 495 U.S. 951, 109 L. Ed. 2d 541 


IN THE SUPREME COURT 229 


STATE v. SIDDEN 
[347 N.C. 218 (1997)] 


(1990). It is permissible for such comments to note a defendant's fail- 
ure to produce an alibi witness. State v. Hunt, 339 N.C. 622, 641, 457 
S.E.2d 276 (1994). 


[9] Next, the defendant argues that the trial court should have 
intervened ex mero motu during the following argument by the 
prosecutor: 


We have been criticized for using Jesse Lord, and you know 
prison is a place—and we have never been there, but I have heard 
it said that when you go... to try the devil, you’ve got to go to 
hell to get your witnesses, and Marion, Illinois qualifies in that 
respect. The Defendant over here qualifies in that respect. 


The defendant, relying on State v. Willis, 332 N.C. 151, 420 S.E.2d 
158 (1992), says it was error for the prosecuting attorney to charac- 
terize him as the devil. In Willis, the prosecutor argued, “when you 
try the devil, you have to go to hell to find your witnesses.” Id. at 171, 
420 S.E.2d at 167. We said this did not characterize the defendant as 
the devil but described the type witness available in that case. /d. In 
this case, the prosecuting attorney in effect said the defendant quali- 
fied as the devil. 


In the context in which it was said, we do not believe the jury 
could have thought the prosecutor believed the defendant was the 
devil. He meant that the defendant was a bad man. The argument was 
not so egregious that the court should have stricken it ex mero motu. 


[10] The defendant next contends that the trial court erred in allow- 
ing the prosecutor to use photographs of the victims during closing 
argument. The photographs were in evidence and, therefore, could be 
properly used in argument by either party. 


[11] The defendant also says that the prosecutor should not have 
been permitted to argue that the defendant had turned the victims 
into “skeletal remains.” The prosecutor said, “I ask you to go by the 
evidence, not by the falsehoods supplied by the Defendant and find 
this man guilty of turning these boys from that to this, from that to 
this,” while gesturing toward a photograph of the skeletal remains of 
the victims. | 


The prosecutor may draw inferences from the evidence. In the 
present case, there was ample evidence to support the prosecutor's 
inference that the defendant had turned the victims into skeletons. 
The defendant had buried the two boys in an old well and covered 
their bodies with lime and several bottles of Drano. The bodies were 
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not located for nine years, and only the victims’ skeletons were 
found. 


[12] The defendant also complains that the prosecutor improperly 
called the defendant “the Godfather of Traphill.” The prosecutor 
argued: 


All that money he was paying out up there. You know where that 
money came from based on what the evidence is coming out to 
you. He was the Godfather of Traphill. Giving out money to peo- 
ple. Oh, you need $65 to get your motorcycle back? Well, here, 
take [$]80. You need $300 for the tombstone of your son. Here’s 
the $300. 


The defendant had previously argued that the catchall mitigator was 
supported by his generosity to his community. He had presented evi- 
dence that he had given money to people in his neighborhood. 


The prosecutor was properly rebutting the defendant’s argument 
in support of the “catch-all” mitigator by noting that the evidence at 
trial also showed that the defendant had been involved in the illegal 
sale of drugs and alcohol for many years. The prosecutor properly 
drew the inference that the money the defendant gave his neighbors 
came from illegal drug and liquor sales. 


[13] The defendant next says that the prosecutor's biblical refer- 
ences were grossly improper and that the trial court should have 
intervened ex mero motu. During the guilt phase, the prosecutor 
argued: 


You know, the Bible, Luke 17, Versus [sic] 2, “It were better for 
him that a millstone were hanged about his neck and he cast into 
the sea than that he should offend one of these little ones.” And 
that’s what we have in this case, Ladies and Gentlemen. It is [an] 
offense committed against little ones. 


The prosecutor also referred to this passage again in the sentencing 
phase arguments. He stated: 


You know, that’s how important this case is. If you can come back 
and say—look Pat Pruitt right in the eye and say, “Well, I know he 
murdered your two sons. I know he took them out there after he 
slaughtered their father when they could either see or hear it. 
Took them out to Cecile Holder’s property and laid them face 
down there on the ground and shot them in the back of the head. 
And even though that happened, we think these 17 or 18 mitigat- 
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ing circumstances is [sic] appropriate and his family life, what- 
ever, makes up for it; and he ought not to get the death sentence.” 
Well, that is not justice, and when you come back in on the basis 

of these kind of mitigating—alleged mitigating circumstances 
and look her in the eye and inform her her sons[] weren’t worth 
anymore than that—it would be better for him that a millstone 
were hanged about his neck and he cast into the sea than he 
should offend one of these little ones. | 


Ladies and Gentlemen, I ask you under the law, what’s right 
and what’s just, that you take a millstone and you hang it around 
his neck and you cast it right into the sea for having offended 
these little ones. 


The prosecutor’s argument was not grossly improper. He did not 
contend that the state law or its officers were divinely inspired. State 
v. Walls, 342 N.C. 1, 463 S.E.2d 738 (1995), cert. dented, —— U.8. —, 
134 L. Ed. 2d 794 (1996). The prosecutor urged the jury to return a 
recommendation of death under the law. 


This assignment of error is overruled. 


[14} In his next assignment of error, the defendant argues that 
the trial court erred in refusing to submit to the jury the mitigating 
circumstances that the defendant’s codefendant received a life sen- 
tence. He also argues that the trial court should have, alternatively, 
set aside the jury’s recommendation of death for this same reason. 


Aside from the fact that we have repeatedly held that a codefen- 
dant’s sentence for the same murder is irrelevant in the sentencing 
proceedings, State v. Bishop, 343 N.C. 518, 548-49, 472 S.E.2d 842, 858 
(1996), cert. denied, —— U.S. —, 136 L. Ed. 2d 7235 (1997); State v. 
Irwin, 304 N.C. 93, 104, 282 S.E.2d 439, 447 (1981), the codefendant 
in this case was tried noncapitally pursuant to N.C.G.S. § 14-17 
because he was a juvenile when the crimes were committed, State v. 
Blankenship, 337 N.C. 548, 546, 447 S.E.2d 727, 729 (1994). We 
decline to reconsider this issue. 


This assignment of error is overruled. 


[15] The defendant next assigns error to the court’s failure to submit 
the (f)(1) mitigator, “[t]he defendant has no significant history of 
prior criminal activity.” N.C.G.S. § 15A-2000(f)(1) (1988) (amended 
1994). He argues first that the murder of Garry Sidden, Sr. cannot be 
considered prior criminal conduct for purposes of this mitigating cir- 
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cumstance because it was a part of the course of conduct in which 
the two boys were murdered. The defendant relies on State v. Coffey, 
336 N.C. 412, 444 S.E.2d 431 (1994), for this argument. We do not 
believe Coffey is helpful to the defendant. It holds that to be consid- 
ered in regard to this mitigator, the criminal conduct must have 
occurred before the date of the crime for which the defendant is 
being tried, rather than the date of the trial. /d. at 418, 444 S.E.2d at 
434-35. The murder of Garry Sidden, Sr. occurred before the murder 
of the two boys, which makes it fit within the words of the mitigator 
as “prior criminal activity.” It has to be considered when determining 
whether to submit this mitigating circumstance. 


[16] The evidence showed the defendant had been dealing in the ille- 
gal sale of alcohol and drugs all his adult life. This evidence of con- 
stant criminal activity culminating in the murder of Garry Sidden, Sr. 
was such that the jury could not reasonably find that the defendant 
had no significant history of prior criminal activity. It was not error 
not to submit this mitigator. 


This assignment of error is overruled. 


[17] The defendant next assigns error to the failure to submit the 
nonstatutory mitigating circumstance, “[t]he Defendant is likely to 
adjust well in the future to prison.” In support of this circumstance, 
the defendant adduced testimony from John F. Warren, a forensic 
psychologist who testified that the defendant had been treated for 
major depression while in prison and had responded so well that he 
was able to stop taking medication. Dr. Warren also testified that 
while the defendant was incarcerated, he had voluntarily participated 
in group therapy and benefitted from those involvements. Dr. Warren 
testified further that some of the defendant’s most stable and con- 
sistent social and educational experiences occurred during his incar- 
ceration. He testified finally that the defendant’s work adjustment 
while incarcerated was exemplary and that there was no indication 
that the defendant is violence-prone. A deputy sheriff testified that he 
had handled the defendant on several occasions while the defendant 
was incarcerated and had never had any disciplinary problems. 


In Skipper v. South Carolina, 476 U.S. 1, 90 L. Ed. 2d 1 (1986), the 
United States Supreme Court held that evidence of a defendant’s abil- 
ity to adjust to prison life is relevant to a jury’s sentencing recom- 
mendation and that a defendant is entitled to present evidence con- 
cerning his conduct in custody and his ability to adjust to prison. 
_ Assuming this mitigating circumstance should have been submitted, 
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we hold that the failure to submit it was harmless beyond a reason- 
able doubt. N.C.G.S. § 15A-1443(b) (1996). 


In State v. Robinson, 336 N.C. 78, 443 S.E.2d 306 (1994), cert. 
denied, 513 U.S. 1089, 130 L. Ed. 2d 650 (1995), the superior court 
refused to submit the nonstatutory circumstance that “[i]n a struc- 
tured prison environment, [the defendant] is able to conform his 
behavior to the rules and regulations and performs tasks he is 
required to perform.” Jd. at 109, 443 S.E.2d at 321. An expert witness 
testified that the defendant functioned well in a prison environment, 
followed the rules, got along well with other inmates, and was able to 
live in that environment without disturbing or offending other 
inmates by his behavior. 


We held it was harmless error not to submit the requested miti- 
gating circumstance because the jury was allowed to consider fully 
this evidence in regard to mitigating circumstances that were sub- 
mitted. The circumstances that were submitted included (1) that the 
defendant had a good prison record while at Central Prison, (2) that 
the defendant had exhibited good behavior while incarcerated at the 
Guilford County jail in High Point and had volunteered to serve meals 
to his fellow inmates and to perform other custodial duties such as 
mop the floor, and (8) any other circumstance or circumstances aris- 
ing from the evidence which the jury deemed to have mitigating 
value. The jury did not find any of these mitigating circumstances. We 
held that if the jury refused to find these circumstances, it would not 
have found the defendant’s requested circumstance, which was sup- 
ported by the same evidence. 


Among the mitigating circumstances that were submitted in this 
case were the following: (1) the defendant has an exemplary work 
record in prison, (2) the defendant has not given local authorities 
problems in his care and housing and has behaved appropriately 
while in custody, and (3) any other circumstance or circumstances 
arising out of the evidence that one or more of the jurors deem to 
have mitigating value. The jury did not find any of these mitigating 
circumstances. Following the rationale of Robinson, we hold that 
mitigating circumstances were submitted to the jury which allowed it 
to consider the defendant’s evidence. If the jury did not find the cir- 
cumstances submitted, we can conclude it would not have found one 
that was not submitted. Any error in not submitting the circumstance 
was harmless. 


This assignment of error is overruled. 
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[18] The defendant next says the court committed error in its charge 
on nonstatutory mitigating circumstances. The court charged the jury 
that one or more jurors would have to believe a submitted nonstatu- 
tory mitigating circumstance had mitigating value in order for the 
jury to find it. The defendant argues that the jury should have been 
told that it must give such circumstances some weight in reaching its 
decision. 


The defendant concedes that we have rejected his argument in 
State v. Huff, 325 N.C. 1, 381 S.E.2d 635 (1989), sentence vacated on 
other grounds, 497 U.S. 1021, 111 L. Ed. 2d 777 (1990), and State v. 
Fullwood, 323 N.C. 371, 373 S.E.2d 518 (1988), sentence vacated on 
other grounds, 494 U.S. 1022, 108 L. Ed. 2d 602 (1990). He says these 
cases have been overruled by McKoy v. North Carolina, 494 U.S. 433, 
108 L. Ed. 2d 369 (1990), and Penry v. Lynaugh, 492 U.S. 302, 106 
L. Ed. 2d 256 (1989). We disagree. McKoy dealt with our requirement 
that the jury must be unanimous before it can find a mitigating cir- 
cumstance. The United States Supreme Court held this prevented the 
jury from considering mitigating evidence. We do not have that prob- 
lem in this case. Penry dealt with Texas’ method of imposing the 
death sentence. The United States Supreme Court held that the issues 
submitted to the jury did not allow it to give adequate consideration 
to mitigating evidence. In this case, the jury was able to fully consider 
the defendant’s mitigating evidence. The jury rejected this evidence, 
which was its prerogative. 


This assignment of error is overruled. 


[19] In his final assignment of error, the defendant contends the 
court should have set aside the jury’s verdict recommending the 
death penalty. He bases this argument on the jury’s failure to find any 
of the submitted mitigating circumstances, including the nonstatu- 
tory circumstances for which the court gave peremptory instructions. 
The defendant says it is obvious that the jury ignored the court’s 
instructions. 


The superior court did not have the authority to set aside the ver- 
dict. State v. Holden, 321 N.C. 125, 164, 362 S.E.2d 513, 537 (1987), © 
cert. denied, 486 U.S. 1061, 100 L. Ed. 2d 935 (1988). Furthermore, 
nonstatutory mitigating circumstances do not have mitigating value 
as a matter of law. It is for the jury to make this decision. State v. 
Miller, 339 N.C. 663, 690, 455 S.E.2d 137, 152, cert. denied, — US. 
—, 133 L. Ed. 2d 169 (1995). The jury was not required to find these 
mitigating circumstances. 
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This assignment of error is overruled. 


In regard to our statutory duties required by N.C.G.S. 
§ 15A-2000(d)(2), we find that the record supports the jury’s findings 
of the aggravating circumstances upon which the sentence of death 
was based. We also find that the sentence of death was not imposed 
under the influence of passion, prejudice, or any other arbitrary 
factor. 


[20] In determining whether the death sentence was excessive or 
disproportionate, we note first that in State v. Maynard, 311 N.C. 1, 
35, 316 S.E.2d 197, 215, cert. denied, 469 U.S. 963, 83 L. Ed. 2d 299 
(1984), we held that the death penalty is proportionate when the only 
purpose for a murder is to eliminate a witness. Even if Maynard is 
not controlling, we have no difficulty finding the sentence propor- 
tionate because we have never found a death sentence dispropor- 
tionate in a double-murder case. State v. Conner, 345 N.C. 319, 338, 
480 S.E.2d 626, 635 (1997). This case involves a triple murder. It is 
hard to find a case to compare with this one. The facts in this case 
demonstrate a wanton cruelty which is beyond comparison. The 
defendant kidnapped two young boys and kept them locked first in 
the trunk of his automobile while he murdered their father and then 
in an attic before killing them. We can only imagine the terror the two 
boys felt as they awaited their fate. The torture endured by these two 
children removes any doubt that the sentence of death in this case is 
proportionate. 


In the defendant’s trial, we find 


NO ERROR. 


STATE OF NORTH CAROLINA v. RUSSELL WILLIAM TUCKER 


No. 113A96 
(Filed 3 October 1997) 


1. Criminal Law § 498 (NCM4th Rev. )— capital murder—police 
vehicle—jury view—no abuse of discretion 
The trial court did not abuse its discretion in a capital prose- 
cution for first-degree murder by allowing the jury to view a 
police vehicle into which defendant had fired while fleeing the 
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murder. Although defendant contended that the jury view was 
cumulative, defendant’s intent when he fired the shots into the 
vehicle was at issue and the condition of the damaged vehicle is 
indicative of such intent. The trial court’s decision to allow the 
jury view was well within its discretion. 


Am Jur 2d, Trial §§ 258, 259, 264. 


. Criminal Law § 188 (NCI4th Rev.)— capital murder— 


capacity to stand trial—sufficiency of evidence 


There was sufficient competent evidence in a capital prose- 
cution for first-degree murder to support the trial court’s finding 
that defendant had the capacity to proceed to trial where defend- 
ant was examined at Dorothea Dix Hospital; the forensic psy- 
chiatrist who prepared a discharge summary diagnosed him as 
having antisocial personality disorder but thought he was malin- 
gering; defendant was referred to a staff psychologist at Dix who 
found that defendant was not psychotic but appeared to be malin- 
gering and attempting to fake psychosis; another expert opined 
that defendant was not competent to stand trial but that it was 
possible he was malingering; defendant was so disruptive with 
religious outbursts during a pretrial motions hearing that he had 
to be restrained; and the forensic psychologist testified that 
defendant was competent to stand trial and was malingering, 
based on the eight-day examination of defendant at Dix, a review 
of jail records, a review of the transcript from a hearing, a review 
of psychological information from tests, observations of defend- 
ant on the date the capacity hearing began, and her interview 
with defendant. 


Am Jur 2d, Criminal Law §§ 124-128. 


Modern status of test of criminal responsibility— 
federal cases. 56 ALR Fed. 326. 


. Homicide § 262 (NCI4th)— felony murder—felony after 


murder 


The trial court did not err by not dismissing a felony murder 
charge where defendant left a K-Mart wearing clothes for which 
he had not paid; shot and killed a security guard who followed 
him into a parking lot; ran approximately four hundred feet; 
and fired into a police vehicle which approached him, striking 
both officers inside. The evidence tended to show that defendant 
stole merchandise from the Super K-Mart Center, shot at two 
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employees of K-Mart in an effort to avoid apprehension, fatally 
wounding one, and at two law enforcement officers, and that the 
entire incident consumed less than two minutes. 


Am Jur 2d, Homicide § 442. 


. Criminal Law § 564 (NCI4th Rev. )— capital murder—refer- 
ence to previous murder—mistrial denied 


The trial court did not err by denying defendant’s motion for 
a mistrial in a capital prosecution for first-degree murder where 
defendant admitted on cross-examination by the State to having 
fired the gun used here several times and to having pled guilty to 
second-degree murder in another case; the State asked defendant 
whether he had fired the gun in that case; defense counsel 
objected and the court sustained the objection; defendant moved 
for a mistrial out of the presence of the jury; the trial court 
reviewed the law at length with counsel; the court overruled 
defendant’s objection and denied defendant’s motion for mistrial 
at one point; by the end of the court’s consideration, the prose- 
cutor stated that the State could live with sustaining the objec- 
tion and would not pursue that line of inquiry; the court stated to 
the jury that the objection was sustained; and, when it became 
clear that the issue of whether the question was permitted was 
mooted, defendant specifically requested that curative instruc- 
tions not be given. Whether a mistrial should be granted rests in 
the sound discretion of the trial court; the trial court here was 
well within its discretion in concluding that this was not a situa- 
tion in which an impropriety made it impossible for defendant to 
attain a fair and impartial verdict under the law. 


Am Jur 2d, Trial § 626. 


. Criminal Law § 101 (NCI4th Rev.)— capital murder— 
defendant’s statement at scene—State’s good faith failure 
to discover—statement admitted—no abuse of discretion 


The trial court did not err in the capital first-degree murder 
prosecution of a defendant who shot a K-Mart security guard who 
had followed him into a parking lot by denying defendant’s 
renewal of his motion in limine to exclude defendant’s state- 
ment “Come here, I’ve got something for you” immediately prior 
to the shooting. A witness informed the State that he recalled the 
statement the day before jury selection began on 5 February 
1996; the State claims that it informed defense counsel of the rec- 
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ollection within half an hour of learning of it; the witness testi- 
fied at trial that he first told law enforcement officers of his rec- 
ollection on 7 December 1995; defendant asked the court to 
reconsider its ruling; and the witness was again questioned and 
testified that he first told the State about his recollection on 5 
February and that he had gotten confused during his earlier tes- 
timony. Defendant made no argument that the State failed to 
comply with the rules of discovery and contended that good faith 
by the State does not relieve it of responsibility for finding facts 
which can be found with reasonable diligence. However, the 
choice of sanctions, if any, rests in the discretion of the trial court 
and defendant failed to make any showing of abuse of discretion. 


Am Jur 2d, Evidence §§ 710, 723; Trial § 1359. 


6. Criminal Law § 1402 (NCI4th Rev.)— death sentence—not 
disproportionate 
A death sentence was not disproportionate where the record 
fully supports the jury’s finding of aggravating circumstances; 
there is no indication that the sentence was imposed under the 
influence of passion, prejudice, or any other arbitrary factor; this 
case is distinguishable from the seven in which the death penalty 
was found disproportionate in that this defendant was convicted 
of murder by premeditation and deliberation which indicates a 
more cold-blooded and calculated crime; defendant was found 
guilty of felony murder based on several underlying felonies; and 
there were two statutory aggravating factors which are among 
the four held sufficient to sustain a death sentence standing 
alone. This case is more similar to cases in which the sentence 
was found proportionate than to those in which it was found dis- 
proportionate or those in which juries have returned recommen- 
dations of life imprisonment. 


Am Jur 2d, Criminal Law § 628. 


Sufficiency of evidence, for death penalty purposes, to 
establish statutory aggravating circumstance that murder 
was committed in course of committing, attempting, or 
fleeing from other offense, and the like—post-Gregg cases. 
67 ALR4th 887. 


Appeal of right pursuant to N.C.G.S. § 7A-27(a) from a judgment 
imposing a sentence of death entered by Martin (Jerry Cash), J., on 
21 February 1996 in Superior Court, Forsyth County, upon a jury ver- 
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dict finding defendant guilty of first-degree murder. Defendant's 
motion to bypass the Court of Appeals as to additional judgments 
was allowed 25 February 1997. Heard in the Supreme Court 10 
September 1997. 


Michael F: Easley, Attorney General, by Ralf F’ Haskell, Special 
Deputy Attorney General, for the State. 


Richard D. Ramsey and Thomas G. Taylor for defendant- 
appellant. 


WHICHARD, Justice. 


On 31 July 1995 defendant was indicted for the first-degree mur- 
der of Maurice Travone Williams, assault with a deadly weapon with 
intent to kill inflicting serious injury to 8.E. Spencer, and assault with 
a deadly weapon with intent to kill inflicting serious injury to H.M. 
Bryant, all occurring on 8 December 1994. Defendant was tried capi- 
tally, and the jury returned a verdict finding him guilty of first-degree 
murder on the theory of premeditation and deliberation and under 
the felony murder rule. Following a capital sentencing proceed- 
ing pursuant to N.C.G.S. § 15A-2000, the jury recommended that 
defendant be sentenced to death. The trial court sentenced defend- 
ant accordingly. Subsequent to the sentencing on the murder charge, 
the State dismissed the two assault charges. For the reasons 
set forth herein, we conclude that defendant received a fair trial, 
free from prejudicial error, and that the sentence of death is not 
disproportionate. 


The evidence presented at trial tended to show that at approxi- 
mately 10:00 p.m. on 8 December 1994, defendant walked out of the 
Super K-Mart Center on University Parkway in Winston-Salem, North 
Carolina, wearing a coat and a pair of boots for which he had not 
paid. He was followed by Assistant Loss Control Manager William 
Maki. Travis Church, a K-Mart employee, and Maurice Travone 
Williams, a security guard, followed shortly behind Maki. Maki asked 
defendant for a receipt, and according to Maki, defendant responded, 
“Come on, I’ve got something for you.” 


Defendant then removed a Lorcin .380-caliber semiautomatic pis- 
tol from his knapsack with his right hand and fired at Maki’s face 
from a distance of approximately six feet. Maki was not struck by the 
shot but received gunpowder burns on his face. Williams and Church 
began running back toward the store, and defendant switched the 
gun from his right to his left hand. Defendant then shot and killed 
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Williams with one shot that penetrated his aorta and both lungs. Five 
to ten seconds elapsed between defendant’s attempt to shoot Maki 
and the second shot at Williams. 


Defendant had run approximately four hundred feet to an area in 
the parking lot of the Super K-Mart Center when he was approached 
by a police vehicle. Winston-Salem Police Officer S.E. Spencer was 
operating the marked police vehicle, and Winston-Salem Police 
Officer H.M. Bryant was a passenger. As defendant slowed to a walk, 
he turned and fired five shots into the vehicle, striking both Spencer 
and Bryant. The time between the shooting of Williams and the shoot- 
ing of Spencer and Bryant was described as being between forty-five 
seconds and a couple of minutes. 


Defendant then fled up an embankment and into some woods. He 
was apprehended by police officers forty-five minutes to one hour 
later. 


[1] Defendant first contends that the trial court abused its discretion 
by allowing the jury to view the police vehicle he shot during the inci- 
dent. Defendant argues that the jury view was cumulative because 
the State published pictures of the vehicle to the jury, and several wit- 
nesses testified about the shots fired into the vehicle. 


N.C.G.S. § 15A-1229(a) provides in pertinent part: “The trial judge 
in his discretion may permit a jury view.” A decision to allow a jury 
view will not be disturbed absent an abuse of discretion. See State v. 
Simpson, 327 N.C. 178, 193, 393 S.E.2d 771, 780 (1990). “A trial court 
may be reversed for an abuse of discretion only upon a showing that 
its ruling was so arbitrary that it could not have been the result of a 
reasoned decision.” State v. Wilson, 313 N.C. 516, 538, 330 S.E.2d 450, 
465 (1985). 


The trial court here considered arguments and evidence pre- 
sented by both the State and defendant before allowing the jury view. 
Defendant made substantially the same argument at trial that he 
makes here. The State argued that the jury view was necessary to 
rebut defendant’s claim that he fired the pistol while in a panicked, 
confused, and disoriented state. The State contended that the jury’s 
seeing the vehicle was an important means of proving that defendant 
intended to kill when he fired toward it. The State further argued that 
the jury view would not be cumulative because the jury did not have 
a picture of a bullet which was lodged in the vehicle’s steering col- 
umn near the driver’s chest. 
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After considering these arguments, the trial court stated, “The 
court is of the view that the police vehicle view would be helpful to 
an understanding of this matter by the jurors.” The court further 
ruled that the evidence was relevant pursuant to N.C. R. Evid. 401 and 
that its probative value outweighed any danger of unfair prejudice 
under N.C. R. Evid. 403. 


Because defendant’s intent when he fired shots into the vehicle 
was at issue and because the condition of the damaged vehicle is 
indicative of such intent, the trial court’s decision to allow the jury 
view was well within its discretion. Accordingly, this assignment of 
error is overruled. 


{2] Defendant next contends that the trial court erred in finding that 
defendant had the capacity to proceed to trial. He concedes the court 
followed the proper procedures but argues that there was insufficient 
competent evidence to support the finding. 


The test for determining a defendant’s capacity to stand trial is 
whether, at the time of trial, the defendant has “the capacity to com- 
prehend his position, to understand the nature and object of the pro- 
ceedings against him, to conduct his defense in a rational manner, 
and to cooperate with his counsel to the end that any available 
defense may be interposed.” State v. McCoy, 303 N.C. 1, 18, 277 
9.E.2d 515, 528 (1981). After defendant raised the issue, he was exam- 
ined, pursuant to court order, at Dorothea Dix Hospital from 10-18 
August 1995. His attending physician, Dr. Nicole Wolfe, a forensic 
psychiatrist, prepared a discharge summary when defendant was 
released, diagnosing him as having antisocial personality disorder; 
she also thought he was malingering. On 11 August 1995 Wolfe 
referred defendant to Edwin D. Munt, a staff psychologist at 
Dorothea Dix. Munt found that defendant did not appear psychotic; 
rather, he appeared to be malingering his mental illness and attempt- 
ing to fake psychosis. Dr. Sam Manoogian, an expert in clinical psy- 
chology, examined defendant on four occasions between 18 
November 1995 and 7 December 1995. He opined that defendant was 
not competent to stand trial but that it was possible that he was 
malingering. Manoogian recommended a month-long course of med- 
ication and observation. 


During a pretrial motions hearing, defendant was so disruptive 
with outbursts of a religious nature that he had to be physically 
restrained. Wolfe testified that defendant was competent to stand 
trial and was malingering. She specifically testified that defendant 
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understood the court action, understood the proceedings and his role 
in them, and could assist with his defense. Her opinion was based on 
the eight-day examination at Dorothea Dix, a review of jail records, a 
review of the transcript from a hearing on 17 November 1995, a 
review of psychological information from MMPI and Rorschach tests, 
her observations of defendant on 7 December 1995 (the date the 
capacity hearing began), and her interview with defendant. 


“When the trial court, without a jury, determines a defend- 
ant’s capacity to proceed to trial, it is the court’s duty to resolve con- 
flicts in the evidence; the court’s findings of fact are conclusive on 
appeal if there is competent evidence to support them, even if there 
is also evidence to the contrary.” State v. Heptinstall, 309 N.C. 231, 
234, 306 S.E.2d 109, 111 (1983). There is sufficient competent evi- 
dence here supporting the trial court’s finding that defendant had the 
capacity to proceed to trial. This assignment of error is therefore 
overruled. 


[3] Defendant argues next that the trial court erred by not dismissing 
the charge of first-degree murder brought under the felony murder 
theory. Defendant contends that the sequence of events connecting 
the killing of Williams with the assaults on Maki and Officers Spencer 
and Bryant was not sufficiently related to be considered a “continu- 
ous transaction.” 


The statute governing felony murder provides in pertinent part: 
“A murder ... which shall be committed in the perpetration or 
attempted perpetration of any .. . felony committed or attempted 
with the use of a deadly weapon shall be deemed to be murder in the 
first degree.” N.C.G.S. § 14-17 (Supp. 1996). In State v. Hutchins, 303 
N.C. 321, 345, 279 S.E.2d 788, 803 (1981), this Court stated: 


A killing is committed in the perpetration or attempted perpetra- 
tion of a felony for purposes of the felony murder rule where 
there is no break in the chain of events leading from the initial 
felony to the act causing death, so that the homicide is part of a 
series of incidents which form one continuous transaction. 


We have held further that “[t]he temporal order of the killing and the 
felony is immaterial where there is a continuous transaction, and it is 
immaterial whether the intent to commit the felony was formed 
before or after the killing, provided that the felony and the killing are 
aspects of a single transaction.” State v. Roseborough, 344 N.C. 121, 
127, 472 S.E.2d 763, 767 (1996). 
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‘In passing upon a defendant’s motion to dismiss, the court must 
consider the evidence in the light most favorable to the State, giving 
the State the benefit of every reasonable inference.” State v. Aikens, 
342 N.C. 567, 573, 467 S.E.2d 99, 103 (1996). The State’s evidence 
tended to show that defendant stole merchandise from the Super 
K-Mart Center, and in an effort to avoid apprehension, he shot at two 
employees of K-Mart, fatally wounding one, and at two law enforce- 
ment officers. The entire incident consumed less than two minutes. 
Ample evidence supported the trial court’s finding of a continuous 
chain of events linking the killing of Williams with the other assaults. 
The trial court’s denial of defendant’s motion to dismiss was proper, 
and this assignment of error is therefore overruled. 


[4] Defendant next contends that the trial court committed 
reversible error by denying defendant’s motion for a mistrial when 
the State inquired into a previous crime defendant committed. On 
cross-examination by the State, defendant admitted to having fired 
the gun used here several times before. Defendant also admitted to 
having pled guilty to second-degree murder in another case. The 
State then asked defendant, “You fired the gun in that other case, 
didn’t you?” Before defendant could answer, defense counsel 
objected, and the trial court sustained the objection. The court 
excused the jury, and out of its presence defendant moved for a mis- 
trial based on this question. The trial court reviewed the law on these 
matters at length with counsel for the State and the defense. At one 
point the court overruled defendant’s objection to the State’s ques- 
tion and denied defendant’s motion for a mistrial. By the end of the 
court’s consideration, however, the prosecutor stated, “The State will 
live with the court[’s] sustaining objection to the last question the 
State asked and will not pursue that line of inquiry.” When the jury 
was again present, the court stated, “The objection to the last ques- 
tion is sustained.” 


The issue was whether the State’s question was permitted under 
N.C. R. Evid. 404(b) and 403. Before the court made its final ruling, 
the issue was mooted by the State’s agreement to the court’s sustain- 
ing of the objection. Further, when it became clear that the issue was 
moot, defendant specifically requested that curative instructions not 
be given. | 


The issue here, then, is whether the question was so prejudicial 
that the trial court should have granted a mistrial. Our statute pro- 
vides in pertinent part: 
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Upon motion of a defendant or with his concurrence the 
judge may declare a mistrial at any time during the trial. The 
judge must declare a mistrial upon the defendant’s motion if 
there occurs during the trial an error or legal defect in the 
proceedings, or conduct inside or outside the courtroom, result- 
ing in substantial and irreparable prejudice to the defendant's 
case. 


N.C.G.S. § 154-1061 (1988). Whether a mistrial should be granted 
rests in the sound discretion of the trial court, and the exercise of its 
discretion will not be reversed on appeal absent an abuse of discre- 
tion. State v. Craig, 308 N.C. 446, 454, 302 S.E.2d 740, 745, cert. 
denied, 464 U.S. 908, 78 L. Ed. 2d 247 (1983). “A mistrial is appropri- 
ate only when there are such serious improprieties as would make it 
impossible to attain a fair and impartial verdict under the law.” State 
v. Blackstock, 314 N.C. 232, 243-44, 333 S.E.2d 245, 252 (1985). 


Here the State asked a question seeking information that con- 
ceivably should have been excluded. Defendant never answered the 
question. He objected, and the court sustained the objection in the 
presence of the jury. Defendant specifically asked that curative 
instructions not be given. The trial court was well within its discre- 
tion in concluding that this was not a situation in which an impro- 
priety made it impossible for defendant to attain a fair and impartial 
verdict under the law. This assignment of error is without merit. 


[5] Defendant next argues that the trial court committed reversible 
error when it denied defendant’s renewal of his motion in limine. 
According to the State, on 5 February 1996, the day before jury selec- 
tion began, Maki, K-Mart’s Assistant Loss Control Manager, informed 
the State that he recalled hearing defendant say, “Come here, I’ve got 
something for you,” immediately prior to shooting at Maki and then 
fatally shooting Williams. The State claims that it informed defense 
counsel of Maki’s recollection within half an hour of learning of it. 
Defendant moved in limine to exclude Maki’s testimony regarding 
his recollection because of its prejudicial nature and the late notice 
to defendant. The trial court ruled that the statement was relevant 
under N.C. R. Evid. 401, that its probative value outweighed any pre)- 
udice to defendant under N.C. R. Evid. 403, and that the State had 
supplemented its responses and complied with the discovery 
requirements of our statutes. The court therefore denied the motion. 


At trial Maki testified that he first told law enforcement officers 
of his recollection on 7 December 1995. As a result of this testimony, 
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defendant asked the court to reconsider its ruling on the motion in 
limine. After hearing from both the State and defendant outside the 
presence of the jury, the court adhered to its prior ruling. Maki was 
again questioned regarding when he first told the State about his rec- 
ollection. He testified that he first reported it to the State on 5 
February 1996 and that he had gotten confused during his earlier 
testimony. 


Defendant has made no argument that the State failed to comply 
with the rules of discovery. Rather, he contends that “good faith on 
the part of the State should not relieve it of the responsibility of find- 
ing facts which are there to be found with the exercise of reasonable 
diligence.” In matters of discovery, “[t]he choice of which sanction to 
apply, if any, rests in the sound discretion of the trial court and is not 
reviewable absent a showing of an abuse of that discretion.” State v. 
Gladden, 315 N.C. 398, 412, 340 S.E.2d 673, 682, cert. denied, 479 U.S. 
871, 93 L. Ed. 2d 166 (1986). Defendant has failed to make any show- 
ing of abuse of discretion. This assignment of error is overruled. 


[6] Having found no error in defendant’s trial or separate sentencing 
proceeding, we are required to review the record and determine: (1) 
whether the evidence supports the aggravating circumstances found 
by the jury; (2) whether passion, prejudice, or “any other arbitrary 
factor” influenced the imposition of the death sentence; and (8) 
whether the sentence is “excessive or disproportionate to the penalty 
imposed in similar cases, considering both the crime and the defend- 
ant.” N.C.G.S. § 15A-2000(d)(2) (Supp. 1996). 


The jury found four aggravating circumstances. Pursuant to 
N.C.G.S. § 15A-2000(e)(3), it found that “[t]he defendant had been 
previously convicted of a felony involving the use or threat of 
violence to the person.” It found this twice, once based on a pre- 
vious conviction for second-degree murder and once based on a pre- 
vious conviction for felony armed robbery. Pursuant to N.C.G.S. 
§ 15A-2000(e)(6), the jury found that “[t]he capital felony was 
committed for pecuniary gain.” Finally, pursuant to N.C.G.S. 
§ 15A-2000(e)(11), the jury found that “[t}he murder for which the 
defendant stands convicted was part of a course of conduct in which 
the defendant engaged and which included the commission by 
the defendant of other crimes of violence against another person or 
persons.” 


We conclude that the record fully supports the jury’s finding of 
these aggravating circumstances. Further, we find no indication that 
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the sentence of death was imposed under the influence of passion, 
prejudice, or any other arbitrary factor. We therefore turn to our final 
duty of proportionality review. 


One purpose of proportionality review is to “eliminate the possi- 
bility that a sentence of death was imposed by the action of an aber- 
rant jury.” State v. Lee, 335 N.C. 244, 294, 489 S.E.2d 547, 573, cert. 
denied, 513 U.S. 891, 1380 L. Ed. 2d 162 (1994). Another is to guard 
“against the capricious or random imposition of the death penalty.” 
State v. Barfield, 298 N.C. 306, 354, 259 S.E.2d 510, 544 (1979), cert. 
denied, 448 U.S. 907, 65 L. Ed. 2d 1187 (1980). To determine whether 
the sentence of death is disproportionate, we compare this case to 
other cases that “are roughly similar with regard to the crime and the 
defendant.” State v. Lawson, 310 N.C. 632, 648, 314 S.E.2d 493, 503 
(1984), cert. denied, 471 U.S. 1120, 86 L. Ed. 2d 267 (1985). 


We have found the death penalty disproportionate in seven cases. 
State v. Benson, 323 N.C. 318, 372 S.E.2d 517 (1988); State v. Stokes, 
319 N.C. 1, 352 S.E.2d 653 (1987); State v. Rogers, 316 N.C. 208, 341 
S.E.2d 713 (1986), overruled on other grounds by State v. Gaines, 
345 N.C. 647, 483 S.E.2d 396 (1997), and by State v. Vandiver, 321 
N.C. 570, 364 S.E.2d 373 (1988); State v. Young, 312 N.C. 669, 325 
S.E.2d 181 (1985); State v. Hill, 311 N.C. 465, 319 $.E.2d 163 (1984); 
State v. Bondurant, 309 N.C. 674, 309 S.E.2d 170 (1983); State v. 
Jackson, 309 N.C. 26, 305 S.E.2d 703 (1983). The instant case is dis- 
tinguishable from each of these. First, defendant was convicted of 
first-degree murder by premeditation and deliberation and under the 
felony murder rule. We have consistently stated that “[t]he finding of 
premeditation and deliberation indicates a more cold-blooded and 
calculated crime.” State v. Artis, 325 N.C. 278, 341, 384 S.E.2d 470, 
506 (1989), sentence vacated on other grounds, 494 U.S. 1023, 108 
L. Ed. 2d 604 (1990). Second, the jury found defendant guilty under 
the felony murder rule based on the commission of several under- 
lying felonies. Finally, there are four statutory aggravating cir- 
cumstances which, standing alone, this Court has held sufficient to 
sustain a sentence of death; the (e)(3) and (e)(11) circumstances, 
which the jury found here, are among them. State v. Bacon, 337 N.C. 
66, 110 n.8, 446 S.E.2d 542, 566 n.8 (1994), cert. denied, 513 U.S. 1159, 
130 L. Ed. 2d 1083 (1995). 


We conclude that the present case is more similar to cases in 
which we have found the sentence of death proportionate than to 
those in which we have found it disproportionate or those in which 
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juries have returned recommendations of life imprisonment. We con- 
clude that the sentence of death is not disproportionate and hold that 
defendant received a fair trial and capital sentencing proceeding, free 
from prejudicial error. 


NO ERROR. 


ROSIE J., ON HER OWN BEHALF, AND ON BEHALF OF ALL WOMEN SIMILARLY SITUATED, RALEIGH 
WOMEN’S HEALTH ORGANIZATION, AND JOHN MARKS, M.D. v. NORTH 
CAROLINA DEPARTMENT OF HUMAN RESOURCES, C. ROBIN BRITT, SR., IN 
HIS OFFICIAL CAPACITY AS SECRETARY OF THE NORTH CAROLINA DEPARTMENT OF HUMAN 
RESOURCES, AND JAMES HUNT, IN HIS OFFICIAL CAPACITY AS GOVERNOR OF NORTII 
CAROLINA 


No. 232PA96 


(Filed 3 October 1997) 


1. Abortion; Prenatal or Birth-Related Injuries and Offenses 
§ 3 (NCH4th)— State Abortion Fund restrictions—use of 
Medical Assistance Fund not required 


When the General Assembly restricted the use of the State 
Abortion Fund to eliminate payments for medically necessary 
abortions, the State was not obligated to fund such abortions 
using the State’s contribution to the Medical Assistance Fund. 


Am Jur 2d, Abortion and Birth Control §§ 3, 61, 62, 64. 


2. Abortion; Prenatal or Birth-Related Injuries and Offenses 
§ 3 (NCI4th)— medically necessary abortions—restric- 
tions on State funding—indigent women—not suspect 
class—not deprivation of fundamental right 


Indigent women who need medically necessary abortions are 
not members of a suspect class and are not being deprived of a 
fundamental right by the refusal of the State to fund abortions for 
them. Therefore, the State’s refusal to fund medically necessary 
abortions is not subject to strict scrutiny, and the State does not 
have to show a compelling State interest to justify its action. 


Am Jur 2d, Abortion and Birth Control §§ 3, 61, 62, 64. 
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3. Abortion; Prenatal or Birth-Related Injuries and Offenses 
§ 3 (NCHMth)— medically necessary abortions—re- 
strictions on State funding—test for determining 
constitutionality 


The test that must be applied to determine whether restric- 
tions placed by the General Assembly on State funding of med- 
ically necessary abortions for indigent women violate the North 
Carolina Constitution is whether the restrictions bear any 
rational relation to a legitimate governmental interest. 


Am Jur 2d, Abortion and Birth Control §§ 3, 61, 62, 64. 


4. Abortion; Prenatal or Birth-Related Injuries and Offenses 
§ 3 (NCI4th)— medically necessary abortions—restric- 
tions on State funding—constitutionality 


Restrictions placed by the General Assembly on State fund- 
ing of medically necessary abortions for indigent women is ratio- 
nally related to the legitimate governmental objective of encour- 
aging childbirth; the restrictions are thus valid and do not violate 
Art. I, § 1, Art. I, § 19, or Art. XI, § 4 of the North Carolina 
Constitution. 


Am Jur 2d, Abortion and Birth Control §§ 3, 61, 62, 64. 


Justice PARKER dissenting. 


On discretionary review pursuant to N.C.G.S. § 7A-31 prior to 
determination by the Court of Appeals of an order entered by Hight, 
J., at the 12 February 1996 Nonjury Civil Session of Superior Court, 
Durham County. Heard in the Supreme Court 12 December 1996. 


This case brings to the Court the question of whether restrictions 
placed by the General Assembly on the funding of medically neces- 
sary abortions for indigent women violate the Constitution of North 
Carolina. In 1965, the General Assembly provided for the creation of 
the State Fund for Medical Assistance. This was done to allow the 
State to coordinate State action with the federal government’s action 
to establish a Medicaid program. The federal and state governments 
as well as the counties of the state contribute to the Medical 
Assistance Fund. In Roe v. Wade, 410 U.S. 113, 35 L. Ed. 2d 147 (1973), 
the United States Supreme Court held that a woman has a constitu- 
tional right to an abortion. Following that decision, the State made 
payments for abortions for indigent women from the State Fund for 
Medical Assistance. 
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In 1977, Congress adopted the Hyde Amendment, which prohib- 
ited the use of any federal funds contributed to the Medicaid program 
for abortions except when the pregnant woman’s life would be 
endangered if she were to carry the pregnancy to term. As a result of 
this loss of federal funds, in 1978 the General Assembly established 
the State Abortion Fund, from which payments were made for abor- 
tions for eligible women. In 1995, the General Assembly drastically 
reduced payments for abortions by the adoption of the following 
provision: | 


(b) Eligibility for services of the State Abortion Fund shall 
be limited to women whose income is below the federal poverty 
level, as revised annually, and who are not eligible for Medicaid. 
The State Abortion Fund shall be used to fund abortions only to 
terminate pregnancies resulting from cases of rape or incest, or 
to terminate pregnancies that, in the written opinion of one doc- 
tor licensed to practice medicine in North Carolina, endanger the 
life of the mother. 


Act of June 26, 1995, ch. 324, sec. 23.27, 1995 N.C. Sess. Laws 660, 751, 
as clarified by Act of July 28, 1995, ch. 507, sec. 23.8A, 1995 N.C. 
sess. Laws 1525, 1661. Because of this action by the General 
Assembly, payment by the State for an abortion when the pregnancy 
is not the result of rape or incest or when the woman’s life is not in 
danger has been virtually eliminated. 


The plaintiffs brought this action to challenge what the State has 
done. The plaintiffs allege that the action of the State violates (1) 
Article I, Section 1 of the North Carolina Constitution, which pro- 
vides that all persons are endowed with certain inalienable rights, 
including “life, liberty, the enjoyment of the fruits of their own labor, 
and the pursuit of happiness,” N.C. Const. art. I, § 1; (2) Article I, 
Section 19 of the North Carolina Constitution, which provides that no 
person shall be “deprived of his life, liberty, or property, but by the 
law of the land” and that “[nJo person shall be denied the equal pro- 
tection of the laws,” N.C. Const. art. I, § 19; and (3) Article XI, Section 
4 of the North Carolina Constitution, which provides that “[b]enefi- 
cent provision for the poor, the unfortunate, and the orphan is one of 
the first duties of a civilized and a Christian state. Therefore the 
General Assembly shall provide for and define the duties of a board 
of public welfare,” N.C. Const. art. XI, § 4. | 


On 19 February 1996, the superior court dismissed the plaintiffs’ 
case pursuant to N.C.G.S. § 1A-1, Rule 12(b)(6). 
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The plaintiffs appealed, and we allowed discretionary review 
prior to a determination by the Court of Appeals. 


Center for Reproductive Law & Policy, by Eve C. Gartner; and 
Ferguson, Stein, Wallas, Adkins, Gresham & Sumter, by 
Thomas M. Stern, for plaintiff-appellants. 


Michael F. Easley, Attorney General, by Belinda A. Smith, 
Assistant Attorney General, for defendant-appellees. 


Moore & Van Allen, PLLC, by Jonathan D. Sasser, on behalf of 
The American Civil Liberties Union of North Carolina Legal 
Foundation, The South Mountain Women’s Health Alliance, NC 
Equity, and The National Association of Social Workers on 
Behalf of Its North Carolina Chapter, amici curiae. 


Stam, Fordham & Danchi, PA., by Paul Stam, Jr, on behalf of 
North Carolina Right to Life, Inc., amicus curiae. 


WEBB, Justice. 


[1] The plaintiffs first argue that when the General Assembly 
restricted the use of the State Abortion Fund to eliminate payments 
_ for medically necessary abortions, the defendants were obligated to 
fund such abortions using the State’s contribution to the Medical 
Assistance Fund. Assuming the defendants could have used the 
Medical Assistance Fund in this way, we do not believe this was the 
intent of the General Assembly. We cannot believe the General 
Assembly intended for the defendants to pay for abortions from 
another source when it had so radically restricted payments from the 
Abortion Fund. The question is whether this action of the General 
Assembly is constitutional. 


The plaintiffs next say that it was error to grant the motion to dis- 
miss because the allegations of the complaint raised factual issues. 
They say that they can introduce evidence that without the abortion 
funding, eighteen to twenty-three percent of Medicaid-eligible 
women will carry unwanted pregnancies to term. They also say they 
can show the dramatic effect on the health and well-being of those 
indigent women who are deprived of medically necessary abortions. 


Whether a woman should carry a pregnancy to term and the 
asserted dire consequences of the State’s refusal to fund abortions 
are not determinative of the issues in this case. No person has the 
constitutional right to have the State pay for medical care. The ques- 
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tion in this case is whether the State has violated Rosie J.’s constitu- 
tional rights by paying for medical services for some, including child- 
birth expenses, while refusing to pay for an abortion for Rosie J. This 
is a legal and not a factual question. 


[2] In passing on the claim of the plaintiffs, we must first determine 
whether indigent women who need medically necessary abortions 
are members of a suspect class or are being deprived of a fundamen- 
tal right by the refusal of the State to fund abortions for them. If 
either condition exists, the actions of the State would be subject to 
strict scrutiny, and the State would have to show a compelling State 
interest to justify its action. Teafi Industries, Inc. v. City of 
Fayetteville, 301 N.C. 1, 269 S.E.2d 142 (1980). 


Indigent women are not a suspect class. They have not been 
subjected to a history of purposeful unequal treatment so as to com- 
mand extraordinary protection from the democratic political 
process. In San Antonio Indep. School Dist. v. Rodriguez, 411 U.S. 1, 
36 L. Ed. 2d 16 (1973), the United States Supreme Court held that to 
be a fundamental right, the right must be explicitly or implicitly guar- 
anteed by the Constitution. To have the State pay for an abortion is 
not a right protected by the North Carolina Constitution and is not a 
fundamental right. 


[3],[4] The test we must apply to determine the constitutionality of 
the State’s action is whether it bears any rational relation to a legiti- 
mate governmental objective. State ex rel. Util. Comm’n v. Carolina 
Util. Cust. Ass’n, 336 N.C. 657, 681, 446 $.E.2d 332, 346 (1994). The 
encouragement of childbirth is a legitimate governmental objective. 
Stam v. State, 47 N.C. App. 209, 219, 267 S.E.2d 335, 342-43 (1980), 
aff'd in part, rev’d in part on other grounds, 302 N.C. 357, 275 S.E.2d 
439 (1981). The State may encourage childbirth by refusing to fund 
abortions. 


The plaintiffs contend that there is not a rational relation 
between the restrictions on abortions and the Medical Assistance 
Program, which provides that medical care be provided to indigent 
persons when it is essential to the health and welfare of such per- 
sons. N.C.G.S. § 108A-55(a) (1994). The plaintiffs also say the restric- 
tion on abortions does not bear a rational relation to the basic goal of 
the Department of Human Resources, which is to “assist all citizens— 
as individuals, families, and communities—to achieve and maintain 
an adequate level of health, social and economic well-being, and dig- 
nity.” N.C.G.S. § 148B-137 (1993). 
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It is not necessary that State action be rationally related to all 
State objectives. It is enough that it is related to some legitimate State 
objective. That is the case here. 


We have held here that the action of the General Assembly in 
placing severe restrictions on the funding of medically necessary 
abortions for indigent women is valid. It follows that this action does 
not violate Article I, Section 1; Article I, Section 19; or Article XI, 
Section 4 of the Constitution of North Carolina. 


We have not relied on any federal court cases because the plain- 
tiffs based their argument on the Constitution of North Carolina. The 
federal cases are consistent with this opinion. See Harris v. McRae, 
448 U.S. 297, 65 L. Ed. 2d 784 (1980); Maher v. Roe, 432 U.S. 464, 53 
L. Ed. 2d 484 (1977); Roe v. Wade, 410 U.S. 118, 35 L. Ed. 2d 147. 


The judgment of the Superior Court is affirmed for the reasons 
stated in this opinion. | 


AFFIRMED. 


Justice PARKER dissenting. 


I respectfully dissent. In my view the determinative question in 
this case is not whether there is a fundamental right to have the State 
fund an abortion. Clearly, no such right exists. The determinative 
question is whether the State’s policy of refusing to fund medically 
necessary abortions for Medicaid eligible women while funding all 
other medically necessary treatments incident to the pregnancy of 
Medicaid eligible women impermissibly interferes with a pregnant 
woman’s right to choose abortion without unduly burdensome gov- 
ernmental interference. See Roe v. Wade, 410 U.S. 113, 35 L. Ed. 2d 
147 (1973). Plaintiffs argue, and I agree, that the allegations of the 
complaint, if proved, would support a constitutional challenge under 
Article I, Section 19 of the North Carolina Constitution. 


Accordingly, I would reverse the trial court’s order allowing 
defendants’ Rule 12(b)(6) motion and remand to the trial court. 
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STATE OF NORTH CAROLINA v. BENJAMIN EDWARD PETERSON 


No. 246A95-2 
(Filed 3 October 1997) 


Evidence and Witnesses § 1345 (NCI4th)— first-degree mur- 
der—defendant’s statements—warnings given in prior 
interrogation on another charge—findings that rights not 
invoked or waived—evidence sufficient 


Statements made by a first-degree murder defendant at an 
interrogation on 4 November 1992 were properly admitted as evi- 
dence where the court properly found that defendant waived his 
Fifth Amendment rights prior to making statements at the 4 
November interrogation. The victim of the murder was found at 
his store on 19 September 1992; officers interviewed defendant 
on unrelated rape charges on 21 September; they notified him of 
his right to remain silent and of his right to an attorney and testi- 
fied that defendant stated his willingness to speak to them with- 
out an attorney present; defendant testified that he requested 
that his mother and a lawyer be present during questioning; offi- 
cers interviewed defendant about this murder on 4 November, 
while he was in jail on the rape charge; they notified defendant of 
his right to remain silent and of his right to an attorney; defend- 
ant initially waived his right to an attorney and stated his willing- 
ness to speak to officers; defendant made several inculpatory 
statements and then requested an attorney; and the officers 
ceased their interview when defendant requested an attorney. 
Although defendant contends that the evidence was not sufficient 
to support the finding that he waived his right to counsel on 21 
September and that this request preserved his right to have coun- 
sel present at all future interrogations, even on different charges, 
the record contains substantial competent evidence to support 
the trial court’s findings that defendant never invoked his Fifth 
Amendment rights at the 21 September interrogation and that 
statements made on 4 November were made after defendant had 
voluntarily waived such rights. Those findings are binding on 
appeal. 


Am Jur 2d, Evidence § 723. 


Comment Note: Constitutional aspects of procedure 
for determining voluntariness of pretrial confession. 1 
ALR3d 1251. 
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- On appeal of right pursuant to N.C.G.S. § 7A-27(a) from a judg- 
ment imposing a sentence of life imprisonment entered by Llewellyn, 
J., at the 7 November 1994 Criminal Session of Superior Court, New 
Hanover County, upon a verdict finding defendant guilty of first- 
degree murder, this Court remanded in part for specific findings of 
fact. State v. Peterson, 344 N.C. 172, 472 S.E.2d 730 (1996). At a hear- 
ing on 17 October 1996, Llewellyn, J., made findings of fact to support 
the original conclusions of law. Reheard in the Supreme Court 10 
September 1997. 


Michael F. Easley, Attorney General, by Hal F) Askins, Special 
Deputy Attorney General, and Jeffrey R. Edwards, Associate 
Attorney General, for the State. | 


Nora Henry Hargrove for defendant-appellant. 


WHICHARD, Justice. 


In a capital trial the jury found defendant guilty of the first-degree 
murder of Charles Mitchell Oakley and recommended a sentence of 
life imprisonment. The trial court sentenced defendant accordingly. 
This Court found no error in part but remanded the case for a hear- 
ing to determine whether defendant had waived his Fifth Amendment 
right to counsel before making inculpatory statements to the police. 
State v. Peterson, 344 N.C. 172, 177-78, 472 S.E.2d 730, 733 (1996). 
The trial court accordingly held a hearing and found facts to support 
a conclusion that defendant had waived his Fifth Amendment right to 
counsel. Defendant appeals from that order. 


On 19 September 1992 customers of the victim’s store found the 
victim, Charles Mitchell Oakley, incoherent and bleeding from a blow 
to his head that ultimately proved fatal. The customers notified the 
police. 


On 21 September 1992 Wilmington police officers interviewed 
defendant on unrelated rape charges. They notified defendant of his 
right to remain silent and of his right to an attorney. They testified 
that defendant stated his willingness to speak to them without an 
attorney present. Defendant testified that he requested that his 
mother and a lawyer be present during questioning. 


On 4 November 1992, while defendant was in jail on a charge of 
rape, Wilmington officers interviewed him about the murder in this 
case. They notified defendant of his right to remain silent and of his 
right to an attorney. Initially, defendant waived his right to an attor- 
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ney and stated his willingness to speak to the officers. Defendant 
made several inculpatory statements and then requested an attorney. 
The officers ceased their interview when defendant requested an 
attorney. The trial court admitted statements from the 4 November 
1992 interrogation in the murder trial. 


Defendant contends that the evidence was insufficient to support 
the trial court’s finding that he waived his right to counsel on 21 
September 1992. Defendant asserts that he invoked his Fifth 
Amendment right to counsel on that date and that this request pre- 
served his right to have counsel present at all future interrogations, 
even those relating to different charges. Thus, defendant argues that 
the trial court erred in admitting his statements of 4 November 1992 
because they were solicited after he invoked his right to an attorney 
and should have been excluded as a violation of Miranda v. Arizona, 
384 U.S. 436, 16 L. Ed. 2d 694 (1966). We disagree. 


The United States Supreme Court and this Court have held that 
once a defendant requests an attorney, law enforcement officers 
may no longer initiate questioning. Edwards v. Arizona, 451 U.S. 477, 
484-85, 68 L. Ed. 2d 378, 386 (1981); State v. Lang, 309 N.C. 512, 521, 
308 S.E.2d 317, 321-22 (1983). The trial court makes the initial deter- 
mination as to whether an accused has waived his right to counsel. Its 
findings of fact “are conclusive on appeal if supported by competent 
evidence, even if the evidence is conflicting.” State v. Eason, 336 N.C. 
730, 745, 445 S.E.2d 917, 926 (1994), cert. denied, 513 U.S. 1096, 130 
L. Ed. 2d 661 (1995). “Conclusions of law that are correct in light of 
the findings are also binding on appeal.” State v. Howell, 343 N.C. 229, 
239, 470 S.E.2d 38, 43 (1996). 


The record contains substantial competent evidence to support 
the trial court’s finding that defendant never invoked his Fifth 
Amendment rights at the 21 September 1992 interrogation and that 
statements defendant made on 4 November 1992 were made after 
defendant had voluntarily waived such rights. Investigating officers 
testified as follows: 


Detective Bryan Pettus testified that he stayed in the interroga- 
tion room the entire time defendant was questioned on 21 September 
1992. He testified: 


Q. When you talked to [defendant] on September the 21st, 1992, 
with Detective Hayes, he never invoked his right to an attorney at 
that time, did he? 
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A. No, sir, he did not. 


‘Detective A.S. Hayes testified that he read defendant his rights 
prior to the 21 September questioning. He informed defendant of his 
right to remain silent and to an attorney. Defendant indicated that he 
understood those rights, and defendant waived those rights. Hayes 
testified further: 


Q. Did [defendant] at any time ask you or Detective Pettus on 
that day, September the 21st, for an attorney? 


A. No. 


Q. Did he indicate to you that he was willing to talk to you with- 
out an attorney being present? 


A. Yes. 


Detective Jeff Allsbrook testified that he read defendant his 
rights prior to the 4 November 1992 questioning. He testified: 


Q. Did [defendant] ask you for an attorney after you read him the 
rights form? 


Right after I read his rights, no, sir. 

. He did not? 

No, sir. 

. He indicated he was willing to talk to you? 
Yes, Sir. 

. Never asked that you call him an attorney? 
No. 


Allsbrook testified that defendant requested an attorney for the 
first time after defendant made several inculpatory statements. He 
explained that as soon as defendant said “lawyer,” Allsbrook stopped 
questioning defendant. 


> OP>POoPOoP 


The foregoing testimony supports findings that defendant was 
informed of his right to an attorney on both 21 September 1992 and 
on 4 November 1992, that he never requested an attorney on 21 
September 1992, and that he requested an attorney on 4 November 
1992 only after making several inculpatory statements. The record 
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thus contains substantial competent evidence to support the trial 
court’s findings that defendant never invoked his Fifth Amendment 
rights before or during the 21 September questioning. The findings 
are binding on this Court. Eason, 336 N.C. at 745, 445 S.E.2d at 926. 
Because the trial court properly found that defendant waived his 
Fifth Amendment rights prior to making statements to the police at 
the 4 November 1992 interrogation, those statements were properly 
admitted as evidence at trial. 


AFFIRMED. 
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JOHN T. TIERNEY, W.R. ARMSTRONG, JR., DIANNE JUBY, W.W. BECK, JR., JAMES C. 
HEDGECOCK, JACQUE HEDGECOCK, ROBERT DOWNING, STEVEN COHEN, 
TIMOTHY J. DENAULT, SUSAN P.A. DENAULT, DENNIS HALL, CAROL 
HALL, CAREY BERG, CONNALLY BRANCH, AND SUBSCRIBERS OF FIRST 
CONSUMERS STATE BANK, SOUTHERN PINES (PROPOSED) v. ROBERT M. 
GARRARD 


No. 496PA96 
(Filed 3 October 1997) 


On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani- 
mous decision of the Court of Appeals, 124 N.C. App. 415, 477 S.E.2d 
73 (1996), affirming orders entered on 5 June 1995 and 24 July 1995 
by Webb, J., in Superior Court, Moore County. Heard in the Supreme 
Court 8 September 1997. 


Britt & Britt, by William S. Britt, for plaintiff-appellants. 


Bugg & Wolf, PA., by John E. Bugg and William J. Wolf, for 
defendant-appellee. 


PER CURIAM. 


AFFIRMED. 
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STATE OF NORTH CAROLINA v. DEAN BRINSON 


No. 147A97 
. (Filed 3 October 1997) 


Appeal by defendant pursuant to N.C.G.S. § 7A-30(2) from the 
decision of a divided panel of the Court of Appeals, 125 N.C. App. 744, 
483 S.E.2d 746 (1997), finding no error in defendant’s trial resulting in 
a verdict of guilty of second-degree murder and a judgment of not 
less than 270 and not more than 333 months’ imprisonment entered 
by Brown, J., on 3 June 1996 in Superior Court, Edgecombe County. 
Heard in the Supreme Court 9 September 1997. 


Michael F Easley, Attorney General, by Harriet EF’ Worley, 
Assistant Attorney General, for the State. 


Edward B. Simmons for defendant-appellant. 
PER CURIAM. 


AFFIRMED. 
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MICHAEL D. HOLT v. SARA LEE CORPORATION, p/B/A SARA LEE KNIT PRODUCTS, 
AND DAVID GELLY 
No. 31PA97 
(Filed 3 October 1997) 


On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani- 
mous, unpublished decision of the Court of Appeals, 124 N.C. App. 
666, 478 S.E.2d 674 (1996), dismissing defendants’ appeal from an 
order entered by Tillett, J., on 25 January 1996 in Superior Court, Lee 
County. Heard in the Supreme Court 11 September 1997. 


Staton, Perkinson, Doster, Post, Silverman, Adcock & Boone, by 
Norman C. Post, Jr., for plaintiff-appellee. 


Kilpatrick Stockton LLP, by Susan H. Boyies and James H. 
Kelly, Jr., for defendant-appellants. 


PER CURIAM. 


DISCRETIONARY REVIEW IMPROVIDENTLY ALLOWED. 
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STATE v. SLOAN 
[347 N.C. 261 (1997)] 
STATE OF NORTH CAROLINA v. TONY ORLANDO SLOAN 


No. 11A97 
- (Filed 3 October 1997) 


Appeal by defendant pursuant to N.C.G.S. § 7A-30(2) from an 
unpublished decision of a divided panel of the Court of Appeals, 124 
N.C. App. 672, 478 8.E.2d 677 (1996), affirming a sentence imposed on 
the defendant on 8 September 1995 in Superior Court, Mecklenburg 
County. Heard in the Supreme Court 8 September 1997. 


Michael F. Easley, Attorney General, by Don Wright, Assistant 
Attorney General, for the State. | 


Isabel Scott Day, Public Defender, by Julie Ramseur Lewis, | 
Assistant Public Defender, for defendant-appellant. 


PER CURIAM. 


AFFIRMED. 
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RANDOLPH H. TRULL v. CENTRAL CAROLINA BANK & TRUST; RICHARD H. 
CRONK, JR.; PLAYER I, A NORTH CAROLINA GENERAL PARTNERSHIP AND KITTY 
PLAYER BECK 


No. 524A96 
(Filed 3 October 1997) 


Appeal by plaintiff pursuant to N.C.G.S. § 7A-30(2) from the deci- 
sion of a divided panel of the Court of Appeals, 124 N.C. App. 486, 478° 
S.E.2d 39 (1996), affirming an order entered by Cashwell, J., on 31 
July 1995 in Superior Court, Wake County. On 6 March 1997 this Court 
allowed plaintiff’s petition for discretionary review as to an addi- 
tional issue. Heard in the Supreme Court 9 September 1997. 


Burns, Day & Presnell, PA., by Lacy M. Presnell ITI and Susan 
F. Vick, for plaintiff-appellant. 


H. Spencer Barrow and George B. Currin for defendant- 
appellee Central Carolina Bank & Trust. 


PER CURIAM. 


The decision of the Court of Appeals is affirmed for the reasons 
stated in the majority opinion by Judge Eagles. We hold that plain- 
tiff’s petition for discretionary review as to an additional issue was 
improvidently allowed. 


AFFIRMED IN PART; DISCRETIONARY REVIEW IMPROVI- 
DENTLY ALLOWED IN PART. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


ABELS v. RENFRO CORPORATION 

No. 397P97 

Case below: 126 N.C.App. 800 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 2 October 1997. 
BECK v. ROWAN COUNTY 

No. 359P97 | 

Case below: 126 N.C.App. 634 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 2 October 1997. 
BETHANIA TOWN LOT COMMITTEE v. CITY OF WINSTON-SALEM 

No. 402PA97 

Case below: 126 N.C.App. 783 

Notice of appeal by plaintiffs pursuant to G.S. 7A-30 (substantial 
constitutional question) retained 2 October 1997. Petition by plain- 
tiffs for discretionary review pursuant to G.S. 7A-31 allowed 2 
October 1997. 
BIOXY, INC. v. CRAFT 

No. 368P97 | 

Case below: 126 N.C.App. 634 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 2 October 1997. 
BRADY v. N.C. BD. OF DENTAL EXAMINERS 

No. 398497 | | 

Case below: 126 N.C.App. 829 


Petition by petitioner (Brady) for discretionary review pursuant 
to G.S. 7A-31 and Appellate Rule 16(b) as to issues in addition to 
those presented as the basis for the dissenting opinion in the Court of 
Appeals denied 2 October 1997. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


BROWN v. HEIGHT 

No. 415P97 

Case pale: 126 N.C.App. 632 

Petition by plaintiffs for discretionary review pursuant to G.S. 
7TA-31 denied 2 October 1997. 
CARROLL v. KOONTZ 

No. 409P97 

Case below: 127 N.C.App. 208 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 2 October 1997. 
CARROLL v. KOONTZ 

No. 410P97 

Case below: 127 N.C.App. 208 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 2 October 1997. 
COOK v. WATTS 

No. 357P97 

Case below: 126 N.C.App. 829 

Petition by defendant (Melissa Cook) for writ of certiorari to 
review the decision of the North Carolina Court of Appeals denied 2 
October 1997. 
CRISP v. CRISP 

No. 323A97 

Case below: 126 N.C.App. 625 


— Petition by plaintiff for writ of certiorari to review the decision of 
the North Carolina Court of Appeals allowed 2 October. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


DKH CORP. v. RANKIN-PATTERSON OIL CO. 

No. 353PA97 | 

Case below: 126 N.C.App. 634 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 allowed 2 October 1997. 
DRYE v. NATIONWIDE MUT. INS. CO. 

No. 432P97 

Case below: 126 N.C.App. 811 | 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 2 October 1997. 
EDWARDS v. N.C. FARM BUREAU MUT. INS. CO. 

No. 360P97 | | 

Case below: 126 N.C.App. 634 


_ Petition by defendant and third-party plaintiff (NC Farm Bureau) 
for discretionary review pursuant to G.S. 7A-31 denied 2 October 
1997. Motion by third-party defendant (Danny Boone) to strike por- 
tion of petition for discretionary review pursuant to Rule 37 allowed 
2 October 1997. 


ELLIOTT v. N.C. PSYCHOLOGY BD. 

No. 340PA97 

Case below: 126 N.C.App. 453 

| Petition by appellant for discretionary review pursuant to G.S. 

7A-31 allowed 2 October 1997. 
EUBANKS v. STATE FARM FIRE AND CASUALTY CO. — 

No. 327P97 

Case below: 126 N.C.App. A483 


Petition by plaintiffs for discretionary review pursuant to G.S. 
7A-31 denied 2 October 1997. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


GRIFFIN v. WOODARD 

No. 364P97 

Case below: 126 N.C.App. 649 . 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 2 October 1997. 
GROVER v. NORRIS 

No. 389P97 

Case below: 126 N.C.App. 829 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 2 October 1997. 
GUIN v. GUIN 

No. 352P97 

Case below: 126 N.C.App. 829 

Petition by defendant (The Atlanta Casualty Companies) for writ 
of certiorari to review the decision of the North Carolina Court of 
Appeals denied 2 October 1997. 7 
HANTON v. GILBERT 

No. 366P97 

Case below: 126 N.C.App. 561 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 2 October 1997. 
HENKE v. FIRST COLONY BUILDERS, INC. 

No. 419P97 | 

Gage below: 126 N.C.App. 703 


Notice of appeal by plaintiff pursuant to G.S. 7A-30 (substantial 
constitutional question) dismissed 2 October 1997. Petition by plain- 
tiff for discretionary review pursuant to G.S. 7A-31 denied 2 October 
1997. Petition by plaintiff for writ of certiorari to review the decision 
of the North Carolina Court of Appeals denied 2 October 1996. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


HOLTERMAN v. HOLTERMAN 

No. 401P97 

Case below: 127 N.C.App. 109 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 2 October 1996. 
HOPKINS v. TUTTLE 

No. 365P97 

Case below: 126 N.C.App. 635 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 2 October 1996. 
HOWARD v. ROBBINS ENTERPRISES, INC. 

No. 394P97 

Case below: 126 N.C.App. 829 


Motion by defendant to dismiss the appeal for lack of substantial 
constitutional question allowed 2 October 1997. Petition by plaintiff 
for discretionary review pursuant to G.S. 7A-31 denied 2 October 
1997. 

JACKSON v. HOWELLS MOTOR FREIGHT, INC. 

No. 345P97 

Case below: 126 N.C.App. 476 


Petition by appellant (City of Fayetteville) for discretionary 
review pursuant to G.S. 7A-31 denied 2 October 1997. Petition by 
defendant (Howell’s Motor Freight) for discretionary review pursuant 
to G.S. 7A-31 denied 2 October 1997. 

KOLBINSKY v. PARAMOUNT HOMES, INC. 

No. 333P97 

Case below: 126 N.C.App. 533 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 2 October 1997. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


MAYNOR v. ONSLOW COUNTY 

No. 422A97 | 

Case below: 127 N.C.App. 102 

Notice of appeal by plaintiff pursuant to G.S. 7A-30 (substantial 
constitutional question) dismissed 2 October 1997. 
MILNER v. LITTLEJOHN 

No. 307P97 | 

Case below: 126 N.C.App. 184 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 2 October 1997. Petition by defendant for discretionary 
review pursuant to G.S. 7A-31 denied 2 October 1997. | 


MURRAY v. WISTERIA BUILDER 

No. 317P97 | 

Case below: 126 N.C.App. 437 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 2 October 1997. 
“MUSE v. BRITT 


No. 373P97 


Case below: 344 N.C. 632 
123 N.C.App. 357 


Petition by petitioner (Muse) for writ of certiorari to review the 
decision of the North Carolina Court of Appeals denied 2 October 
1997. 

NASH COUNTY DEPT. OF SOCIAL SERVICES v. BEAMON 

No. 346P97 

Case below: 126 N.C.App. 536 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 2 October 1997. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


NEW HANOVER COUNTY v. JACKSON 
No. 320P97 | 
Case below: 126 N.C.App. 435 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 2 October 1997. 


PAYNE v. STATE OF N.C., DEPT. OF HUMAN RESOURCES 
No. 367P97 
Case below: 126 N.C.App. 672 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 2 petoner 1997. 


PFOUTS v. BUCKNER 
No. 377P97 | 
_ Case below: N.C. Judicial Standards Comm. 


Petition by plaintiff for writ of certiorari to review the order of - 
the N.C. Judicial Standards Comm. dismissed 2 October 1997. 


PRIDGEN v. HUGHES 
No. 427P97 
Case below: 127 N.C.App. — (19 August 1997) 


Petition by plaintiffs for discretionary review pursuant to G.S. 
7A-31 denied 2 October 1997. 


RICHARDSON v. McCRACKEN ENTERPRISES 
No. 341A97 
Case below: 126 N.C.App. 506 


Petition by plaintiffs for discretionary review pursuant to G.S. 
7A-31 and Appellate Rule 16(b) as to issues in addition to those pre- | 
sented as the basis for the dissenting opinion in the Court of Appeals 

denied 2 October 1997. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


ROBBINS v. FREEMAN 

No. 416PA97 

Case below: 127 N.C.App. 162 

Petition by defendant-appellees for secre onaiy review pur- 
suant to G.S. 7A-31 allowed 2 October 1997. Petition by defendant- 
appellees for writ of supersedeas allowed 2 October 1997. 
ROBERTS v. SWAIN 

No. 412P97 

Case below: 126 N.C.App. q1Z 


Petition by defendants for writ of certiorari to review the deci- 
sion of the North Carolina Court of Appeals denied 2 October 1997. 


ROBINSON v. POWELL 

No. 334PA97 

Case below: 125 N.C.App. 743 

Petition by plaintiffs for discretionary review pursuant to G.S. 
7A-31 allowed 2 October 1997. 
SHUMAKER v. HAMILTON 

No. 363P97 

Case below: 126 N.C.App. 635 


Motion by the Attorney General to dismiss the appeal for lack of 
substantial constitutional question allowed 2 October 1997. Petition 
by defendant for discretionary review pursuant to G.S. 7A-31 denied 
2 October 1997. 


SIMEON v. HARDIN 
No. 386P97 
Case below: 126 N.C.App. 831 


Petition by plaintiffs for discretionary review pursuant to G.S. 
7A-31 denied 2 October 1997. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


SMITH v. CITY OF WINSTON-SALEM 

No. 399P97 

Case below: 126 N.C. 831 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 2 October 1997. : 
STATE v. ALLEN 

No. 358P97 

Case below: 126 N.C.App. 831 

Petition by defendant for writ of certiorari to review the decision 
of the North Carolina Court of Appeals denied 2 October 1997. 
STATE v. CATHEY 

No. 406P97 

Case below: 127 N.C.App. 395 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 2 October 1997. 
STATE v. CLARK 

No. 393P97 

Case below: 126 N.C.App. 831 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 17 September 1997. Motion by the Attorney General to 
dismiss defendant’s petition for discretionary review dismissed 17 
September 1997. Motion by defendant for temporary stay denied 17 
September 1997. 


STATE v. COOPER 
No. 325P97 
Case below: 126 N.C.App. 226 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 2 October 1997. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


STATE v. DANIELS 
No. 506A90-2 | 
Case below: Mecklenburg County Superior Court 


Motion by Attorney General to dismiss Pemnon for writ of certio- 
rari denied 3 October 1997. 


STATE v. DOUTHIT 
No. 380P97 a 
Case below: 124 N.C.App. 667 


Petition by defendant for writ of certiorari to review the decision 
of the North Carolina Court of Appeals denied 2 October 1997. 


STATE v. FLOWERS 
No. 553A94 
Case below: Rowan County Superior Court 


Motion by defendant (Flowers) to withdraw request to dismiss 
counsel and drop appeal allowed 24 September 1997 and court’s 
order of remand for an evidentiary hearing withdrawn. Motion by 
defendant (Flowers) to stay mandate and vacate opinion denied 24 
September 1997. 


STATE v. GIBBS 
No. 384P97 
Case below: 126 N.C.App. 831. 


Motion by the Attorney General to dismiss the appeal for lack of 
substantial constitutional question allowed 2 October 1997. Petition 
by defendant for discretionary review pursuant to G.S. 7A-31 denied 
2 October 1997. 


STATE v. HOWARD 
No. 285P97 
Case below: 122 N.C.App. 754 


Petition by defendant for writ of certiorari to review the decision 
of the North Carolina Court of Appeals denied 2 October 1997. 
Petition by defendant for discretionary review pursuant to G.S. 7A-31 
denied 2 October 1997. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


STATE v. JONES 

No. 395A91-3 

Case below: 343 N.C. 755 

Motion by defendant to reconsider the denial of first post-con- 
viction petition for certiorari/supersedeas on 7/30/96 dismissed 2 
October 1997. 
STATE v. MEDLEY 

No. 460P97 

Case below: 127 N.C.App. —— (2 September 1997) 

Motion by defendant for temporary stay allowed 17 September 
1997. 
STATE v. MILLER 

No. 413P97 

Case below: 126 N.C.App. 832 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 2 October 1997. 
STATE v. RICK 

No. 369P97 | 

Case below: 126 N.C.App. 612 


Motion by Attorney General to dismiss the appeal for lack of sub- 
stantial constitutional question allowed 2 October 1997. Petition by 
defendant for discretionary review pursuant to G.S. 7A-31 denied 2 
October 1997. 

STATE v. STOKES 
No. 383P97 
Case below: 126 N.C.App. 832 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 2 October 1997. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


TUCKER v. RAND 

No. 403P97 

Case below: 126 N.C.App. 833 

Motion by plaintiff for court to sanction defendant denied 2 
October 1997. Petition by defendant for discretionary review pur- 
suant to G.S. 7A-31 denied 2 October 1997. 
WARD v. JORGENSON 

No. 292P97 

Case below: 126 N.C.App. 436 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 2 October 1997. 
W. E. GARRISON CO. v. LEE PAVING CO. 
No. 404P97 | 

Case below: 126 N.C.App. 833 | 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 2 October 1997. 
WOODFIELD ASSN., INC. v. ACKERMAN 

No. 395P97 

Case below: 833 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 2 October 1997. 
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STATE OF NORTH CAROLINA v. JERRY DALE HILL 


No. 535A95 
(Filed 7 November 1997) 


1. Criminal Law § 78 (NCI4th Rev.)— capital first-degree 
murder—motion for change of venue—pretrial publicity— 
defendant’s jailhouse interview 

The trial court did not err by denying a change of venue for a 
defendant in a capital prosecution for first-degree murder, arson, 
felonious breaking and entering, first-degree rape, and _first- 
degree sexual offense where defendant offered into evidence 
television news coverage and newspaper articles which con- 
tained incriminating statements made by defendant in a jailhouse 
interview with a reporter and testimony from four local attorneys 
that defendant could not receive a fair trial in Harnett County. 
While a number of jurors indicated they had read or heard of the 
crime, each juror who actually served on the jury stated unequiv- 
ocally that he or she had formed no opinion about the case, could 
be fair and impartial, and would decide the issues based on the 
evidence presented at trial. The issue on appeal was whether the 
trial court erred by refusing to grant defendant’s motion for a 
change of venue, not allowing a reporter access to an incarcer- 
ated defendant without counsel being present (which is disap- 
proved). Finally, the totality of the circumstances does not reveal 
a county infected with prejudice against defendant, as in State v. 
Jerrett, 309 N.C. 239. 


Am Jur 2d, Criminal Law §§ 372-397; Homicide § 204; 
Venue §§ 62-64. 


Pretrial publicity in criminal case as ground for change 
of venue. 33 ALR3d 17. 


2. Jury § 227 (NCI4th)— capital murder—jury selection— 
ambivalence concerning death penalty—juror excused for 
cause 

The trial judge did not abuse its discretion in a capital prose- 
cution for first-degree murder and other crimes by excusing a 
prospective juror for cause where the juror responded unequivo- 
cally and affirmatively to the trial court’s initial inquiry concern- 
ing her ability to impose the death penalty despite her opposition 
to the death penalty; during the State’s questioning, she indicated 
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that she would hold the State to a higher burden of proof than the 
law required; the court then intervened and explained to the juror 
the State’s burden; the State then resumed questioning and the 
juror answered affirmatively when asked whether she was saying 
that she would have to be convinced beyond all doubt; defense 
counsel resumed questioning and the juror stated that she could 
follow the trial court’s instructions and apply the reasonable 
doubt standard; the court further examined the juror; and she 
replied that she could not impose the death penalty. 


Am Jur 2d, Criminal Law § 685; Jury § 279. 


Comment note.—Beliefs regarding capital punishment 
as disqualifying juror in capital case—post-Witherspoon 
cases. 39 ALR3d 550. 


3. Jury § 153 (NCI4th)— jury selection—capital murder— 
question by court—whether juror could stand and recom- 
mend death | 


The trial court did not abuse its discretion during jury selec- 
tion in a capital prosecution for first-degree murder by asking a 
prospective juror whether she could personally stand up and rec- 
ommend the death penalty. As in State v. White, 343 N.C. 378, the 
trial court sought to clarify the juror’s position on the death 
penalty because of her equivocal responses concerning the death 
penalty. | 


Am Jur 2d, Jury § 196. 


Comment note.—Beliefs regarding capital punishment 
as disqualifying juror in capital case—post-Witherspoon 
cases. 39 ALR3d 550. | 


4. Jury § 226 (NCI4th)— jury selection—capital murder— 
rehabilitation—denied 


The trial court did not abuse its discretion during jury selec- 
tion for a capital first-degree murder prosecution by refusing 
defendant the opportunity to rehabilitate a juror. The trial court 
did not refuse because it believed it was required to do so as a 
matter of law; the transcript supports the court’s findings con- 
cerning the juror’s views; and defendant failed to show that fur- 
ther questioning would have resulted in her rehabilitation. 


Am Jur 2d, Jury § 202. 
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5. Evidence and Witnesses § 264 (NCI4th)— first-degree 
murder—16-year-old-victim—prior marriage and preg- 
nancy—excluded 


| The trial court did not err in a capital prosecution for first- 
degree murder, arson, felonious breaking and entering, first- 
degree rape, and first-degree sexual offense by allowing the 
State’s motion in limine to exclude from the guilt and penalty 
phases evidence of the 16-year-old victim’s previous marriage.and 

pregnancy. Although defendant argued that the evidence was rel- 
evant to prevent the State “from misleading the jury by pretend- 
ing that the victim was a naive, immature girl,” and is a circum- 
stance surrounding one of the parties, the question has no 
bearing on defendant’s guilt. An SBI agent mentioned the mar- 
riage during the State’s direct examination, but defense counsel 
never objected to the evidence and never attempted to have evi- 
dence admitted based on the testimony. Finally, the transcript 
of the sentencing hearing does not reveal any instance where 
defendant attempted to have the evidence admitted. N.C.G.S. 
§ 8C-1, Rule 401. 


Am Jur 2d, Evidence §§ 496-506. 


Modern status of rules as to use of motion in limine or 
similar preliminary motion to secure exclusion of prejudi- 
cial evidence or reference to prejudicial matters. 63 ALR3d 
311. 


Constitutionality of “rape shield” statute restricting 
use of evidence of victim’s sexual experiences. 1 ALR4th 
283. 


6. Evidence and Witnesses § 264 (NCI4th)— capital murder— 
victim’s prior marriage and pregnancy—excluded—reason 
for exclusion—irrelevant if ruling correct 


The trial court did not err in a capital prosecution for 
first-degree murder and other crimes by excluding evidence of 
the 16-year-old victim’s prior marriage and pregnancy; although 
defendant contended that the evidence was improperly excluded 
under N.C.G.S. § 8C-1, Rule 412, it does not matter whether the 
court gave the correct or best reason for excluding the evidence 
so long as its ruling was correct. 


Am Jur 2d, Trial § 397. 
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Constitutionality of “rape shield” statute restricting 
use of evidence of victim’s sexual experiences. 1 ALR4th 
283. 


. Criminal Law § 568 (NCI4th Rev.)— capital murder—elici- 


tation of hearsay—mistrial—denied 


The trial court did not err in a capital prosecution for first- 
degree murder and other crimes by denying defendant’s motion 
for a mistrial based on the repeated elicitation of the hearsay 
statement concerning a comment defendant had made about the 
victim. A review of the record reveals that the witness’s testi- 
mony concerning the hearsay statement was inadvertent and that. 
the witness was confused concerning what he could testify to; 
this isolated instance hardly represents prosecutorial misconduct 
and the record makes clear that the trial court attempted to rec- 
tify the situation. The inadvertent hearsay did not result in sub- 
stantial and irreparable prejudice to defendant’s case. 


Am Jur 2d, Trial § 249; Witnesses § 859. 


. Criminal Law § 553 (NCI4th Rev. )— capital murder—clos- 


ing argument—hyperbolic language—mistrial denied 


The trial court did not err by not granting a mistrial ex mero 
motu based on alleged prosecutorial misconduct during closing 
arguments in the guilt and sentencing phases of a prosecution for 
capital murder and other crimes where the prosecutor referred to 


the crime as perhaps the most atrocious that has occurred in 


Harnett County. Hyperbolic language is acceptable in jury argu- 
ment so long as it is not inflammatory or grossly improper and 
similar language has been allowed in previous cases. 


Am Jur 2d, Trial § 496. 


. Criminal Law § 553 (NCI4th Rev. )— capital murder—pros- 


ecutor’s argument—two people acting sogeiier previous 
disavowal of acting in concert 

The trial court did not err by not granting a mistrial ex mero 
motu in a capital prosecution for first-degree murder and other 
crimes where the prosecutor argued that defendant was guilty 


- even if someone else was with him because “two people acting 


together can commit a crime” even though the State had previ- 
ously declined to rely on an acting-in-concert theory. The remark 
was made in a nontechnical way that required no understanding 
about the law of acting in concert or aiding and abetting. Viewed 


10. 


11. 


12. 
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contextually, the argument merely reflected that defendant is not 
absolved of his own actions even if someone else was present at 
the scene. 


Am Jur 2d, New Trial § 167. 


Criminal Law § 553 (NCI4th Rev. )— capital murder—pros- 
ecutor’s argument—mistrial denied 


The trial court did not err by not intervening ex mero motu 
or declaring a mistrial in a capital prosecution for first-degree 
murder and other crimes where the prosecutor in the sentencing 
phase routinely referred to the 16-year-old victim by her married 
name (introduction of her prior marriage and pregnancy had 
been disputed); argued that the victim’s being shot in the head. 
multiple times at point blank range renders this killing especially 
heinous, atrocious, or cruel; argued that the brutality here 
exceeded that normally present in any killing; characterized the 
mitigating circumstances as excuses; and argued that defendant 
bore the burden of proving the mitigating circumstances, even 
though the State had already stipulated to the existence of one of 
the statutory mitigating circumstances. 


Am Jur 2d, New Trial §§ 162, 163. 


Criminal Law § 553 (NCI4th Rev. )— capital murder—pros- 
ecutor’s argument—defense experts—mistrial denied 


The trial court did not err in a capital prosecution for first- 
degree murder and other crimes by not declaring a mistrial ex 
mero motu where the prosecutor argued that many of the sub- 
mitted mitigating circumstances were developed by defense 
experts who testify around the state for capital defendants at 
rates from $75 to $125 per hour. Assuming that the prosecutor's 
statements were improper, they do not entitle defendant to a new 
sentencing hearing. 


Am Jur 2d, New Trial § 195. 


Criminal Law § 1384 (NCI4th Rev. )— capital sentencing— 
mitigating circumstance—mental or emotional disturb- 
ance—not submitted 


The trial court did not err in a capital sentencing hearing by 
not submitting the statutory mitigating circumstance that the 
murder was committed while defendant was under the influence 
of a mental or emotional disturbance. Testimony indicated that 
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defendant’s IQ was within the low average range, a clinical foren- 
sic psychologist testifying for the defense concluded that the pri- 


- mary personality characteristics exhibited by defendant were 


13. 


emotional and social alienation and that she found no evidence 
of psychosis, and she also testified that she had found mild 
depression, which could result from his recent incarceration; 
defendant’s expert witnesses did not provide a nexus between his 
personality characteristics and the crimes he committed; and the 
manner of the killing and his subsequent actions indicate that he 
was not under the influence of a mental or emotional disturbance 
at the time of the killing. N.C.G.S. § 15A-2000(f)(2). 


Am Jur 2d, Homicide § 515. 


Comment note.—Mental or emotional condition as di- 
minishing responsibility for crime. 22 ALR3d 1228. 


Test of insanity in federal criminal trial. 1 ALR Fed. 
965. | 


Criminal Law § 1388 (NCI4th Rev.)— capital sentenc- 


_ing—mitigating circumstances—impaired capacity—not 


14. 


submitted 


The trial court did not err during a capital sentencing hear- 
ing by not submitting the statutory mitigating circumstance of 
impaired capacity to appreciate the criminality of his conduct or 
to conform his conduct to the law where the testimony did not 
establish that his personality characteristics affected his ability 
to understand and control his actions. In fact, both of defendant’s 
experts testified to the contrary. N.C.G.S. § 15A-2000(f)(6). 


Am Jur 2d, Homicide § 516. — 


Modern status of rules as to burden and sufficiency of 
proof of mental irresponsibility in criminal case. 17 ALR3d 
146. 


Comment note.—Mental or emotional condition as 
diminishing responsibility for crime. 22 ALR3d 1228. 


Criminal Law § 693 (NCI4th Rev.)— capital sentencing— 
mitigating circumstances—no significant criminal his- 
tory—directed verdict | 

There was no plain error in a capital sentencing hearing by 
not directing a verdict on the statutory mitigating circumstance 
that defendant had no significant history of prior criminal activ- 
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ity where the State had agreed to stipulate to the fact. The trial 
court directed the jurors to affirmatively answer as to the miti- 
gating circumstance of no significant history of criminal activity 
and further stated that they were required to find the existence of 
at least one mitigating circumstance in Issue Two. These instruc- 
tions did not allow the jury to answer no to the existence of the 
statutory (f)(1) mitigator. Although the trial court did not com- 
pletely eliminate all remarks that might allow the jurors discre- 
tion in finding the circumstance, the trial court in fact directed a 
verdict on this circumstance. 


Am Jur 2d, Trial § 1760. 


15. Criminal Law § 1402 cian Rev. )— death penalty—not 
disproportionate 


A death sentence for first-degree murder was not dispropor- 
tionate where the evidence supports each aggravating circum- 
stance found, the sentence was not imposed under the influence 
of passion, prejudice, or any other arbitrary factor, this case is 
distinguishable from each of the seven cases found dispro- 
portionate, and the present case is more similar to certain cases 
in which a death sentence was found proportionate than to 
those in which the sentence found disproportionate or those in 
which juries have consistently returned recommendations of life 
imprisonment. 


Am Jur 2d, Criminal Law § 628. 


Sufficiency of evidence, for purposes of death penalty, 
to establish statutory aggravating circumstance that mur- 
der was heinous, cruel, depraved, or the like—post-Gregg 
cases. 63 ALR4th 478. 


Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from a judg- 
ment imposing a sentence of death entered by Gore, J., on 31 October 
1995 in Superior Court, Harnett County, upon a jury verdict of guilty 
of first-degree murder. Defendant’s motion to bypass the Court of 
Appeals as to additional convictions and judgments was allowed 3 
February 1997. Heard in the Supreme Court 9 September 1997. 


Michael F. Easley, Attorney General, by William B. Crumpler, 
Assistant Attorney General, for the State. 


Malcolm Ray Hunter, Jr., Appellate Defender, by Marshall 
Dayan, Assistant Appellate Defender, for defendant-appellant. 
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ORR, Justice. 


This case arises out of the rape and murder of Angie Porter 
Godwin. On 10 July 1995, defendant was indicted for first-degree 
murder, arson, felonious breaking and entering, first-degree rape, and 
first-degree sexual offense. Defendant was tried capitally before a 
jury, and on 25 October 1995, the jury found defendant guilty of all 
charges. Following a capital sentencing proceeding, the jury recom- 
mended a sentence of death for the murder conviction. In accordance 
with the jury’s recommendation, the trial court entered a sentence of 
death for the first-degree murder conviction based on premeditation 
and deliberation and the felony murder rule; the trial court also sen- 
tenced defendant to consecutive sentences of life imprisonment for 
the first-degree rape conviction, twelve years for the second-degree 
arson conviction, three years for the felonious breaking and entering 
conviction, and life imprisonment for the first-degree sexual offense 
conviction. 


After consideration of the assignments of error brought forward 
on appeal by defendant and a thorough review of the transcript of the 
proceedings, the record on appeal, the briefs, and oral arguments, we 
conclude that defendant received a fair trial, free from prejudicial 
error. For the reasons set forth below, we affirm his convictions and 
sentences. 


At trial, the State’s evidence tended to show the following: On 19 
February 1994, James Dandran was driving by Bob Porter’s home in 
Broadway, North Carolina, when he noticed smoke coming from the 
residence. He immediately drove to a nearby store owned by Rex 
Johnson and asked Johnson to notify the fire department. Dandran 
then returned to the Porter home to check on Angie Porter Godwin, 
who had been visiting her father, Bob Porter. When he arrived, he 
went around to the side door, where he observed blood on the steps. 
No one answered when he called into the house, so he returned to 
Johnson’s store and asked him to notify the police. 


The chief of the Benhaven Fire Department, Ronnie Johnson, was 
the first to arrive at the scene, followed shortly thereafter by Deputy 
John Holly of the Harnett County Sheriff's Department. They 
attempted to enter the house through the front door, but the heat and 
smoke were too intense, and they were forced to turn back. 


Once the fire was extinguished, Sheriff Larry Knott secured the 
area to prevent any evidence from being disturbed. The sheriff then 
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went to the side entrance of the house and observed a continuous 
trail of blood from the door down the steps and into the yard. It 
appeared that something had been dragged through the yard and into 
the woods behind the house. Approximately one hundred to two hun- 
dred yards away from the house, officers found the body of the vic- 
tim. Sheriff Knott testified that leaves and pine straw had been raked 
up, piled around her body, and set on fire. The victim was lying on her 
back, nude, with her panties lying on her chest. 


Chief Johnson identified the body as that of Angie Porter 
Godwin. He testified that her hair was burned off and that “one of her 
arms was just about burned off completely.” Chief Johnson further 
stated that “[i]t was one of the most horrible things [he] had ever 
seen.” 


During the investigation of the Porter residence, officers found a 
shell casing in the hallway in front of the victim’s bedroom door. They 
also found four .22-caliber shell casings in the woods where the vic- 
tim’s body was discovered. Agent Kim Heffney, an arson investigator 
with the SBI, took various samples from the house and the area 
where the body was discovered. Several of the samples revealed the 
presence of accelerants, either residual gasoline or residual 
kerosene, or a combination of the two. 


Dr. John Butts, the chief medical examiner for the State of North 
Carolina, performed the autopsy on the victim on 20 February 1994. 
Dr. Butts noted that there was a considerable degree of burning on 
her body. He stated that the victim had four gunshot wounds to the 
head and scratches consistent with drag marks on the back of her 
body. In Dr. Butts’ opinion, the victim died from the gunshot wounds 
to the head. Further, according to Dr. Butts, there was no evidence 
that the victim was alive at the time her body was set on fire. 


Dr. Butts also collected specimens for evidentiary purposes, 
including swabs from the victim’s vaginal and rectal region. These 
specimens were sent to the SBI laboratory in Raleigh for testing. 
Microscopic examination of these swabs indicated the presence of 
sperm in both the vaginal and rectal specimens. At the conclusion of 
these examinations, the swabs were preserved for further analysis, 
specifically DNA analysis. Mark Boodee, an expert in the field of DNA 
forensic analysis, testified that the DNA analysis revealed a match 
with defendant with respect to the sperm from both the vaginal and 
rectal specimens. 
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During an interview with SBI Agent Michael East, defendant. ini- 
tially denied any involvement in the crimes being investigated. Later 
the next night, however, defendant admitted being involved in the 
_ crimes and gave a detailed confession to East. In his confession, 
defendant stated that he and an accomplice entered the house © 
through the front door, then walked straight through the hallway and 
to the bedrooms located in the back of the house. As they neared the 
victim’s bedroom, a squeaky floorboard awakened the victim. When 
she opened the door, defendant stated that his accomplice shot her 
twice in the head. Defendant then stated that his accomplice grabbed 
the victim’s feet and dragged her through the living room, out the side 
door, and down a path into the woods. Once they reached the woods, 
defendant stated that he and his accomplice both had sex with the 
victim. Afterwards, they poured kerosene over the victim’s body and 
inside the house and set both places on fire. They then left the Porter 
residence and drove to defendant’s home, where they changed 
clothes. Next, they drove to a pond, where they discarded the murder 
weapon. Pursuant to specific directions from defendant, officers 
recovered a .22-caliber semiautomatic pistol from a pond in Sanford 
on 25 February 1994. 


Defendant signed a written statement concerning his involve- 
ment, and the statement was introduced into evidence. Police efforts 
to confirm the existence of an accomplice were unsuccessful. 
Defendant also made several] other incriminating statements to fel- 
low inmates at the Harnett County jail which were introduced into 
evidence. 


I. 


{1] Defendant first assigns as error the trial court’s denial of his 
motion for a change of venue. Defendant argues that he could not 
obtain a fair and impartial jury because of pretrial publicity and that 
the denial of this motion violated his constitutional and statutory 
rights. We disagree. 


The test for determining whether a change of venue should be 
granted is “whether, due to pretrial publicity, there is a reasonable 
likelihood that the defendant will not receive a fair trial.” State v. 
Jerreti, 309 N.C. 239, 254, 307 S.E.2d 339, 347 (1983). The burden is 
on the defendant to show a reasonable likelihood that the prospec- 
tive jurors will base their decision in the case upon pretrial informa- 
tion rather than the evidence presented at trial and will be unable to 
remove from their minds any preconceived impressions they might 
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have formed. Jd. at 255, 307 S.E.2d at 347. “The determination of 
whether defendant has shown that pretrial publicity prevented him 
from receiving a fair trial rests within the sound discretion of the trial 
court and will not be overturned absent a showing of an abuse of dis- 
cretion.” State v. Gregory, 340 N.C. 365, 384, 459 S.E.2d 638, 649 
(1995), cert. denied, —— U.S. —, 184 L. Ed. 2d 478 (1996). 


In the present case, a hearing was held on 17 August 1995 on 
defendant's motion for change of venue. At the hearing, defendant 
offered into evidence a videotape of television news coverage con- 
cerning the case and newspaper articles about the case from the 
Dunn Daily Record and the Harnett County News. The publicity 
included articles containing incriminating statements defendant. 
made to a reporter during a jailhouse interview. Defendant also 
offered the testimony of four local attorneys who were of the opinion 
defendant could not receive a fair trial in Harnett County. In ruling on 
the motion for change of venue, the trial court made the following 
findings of fact and conclusions of law: 


The court finds that the majority, if not all, of the publicity 
generated in the case, particularly in the local newspapers since 
the initial occurrence of the offense and the reporting of the 
arrest of the defendant, has been generated by the defendant 
himself. | 


| There has been no evidence that persons having heard about 

the case or about the defendant or who have, indeed, read, lis- 
tened to, or watched any news accounts of the arrest of the 
defendant and investigation of the case would not be capable of 
laying aside those impressions or opinions and rendering a ver- 
dict based on the evidence presented in court. 


The court is not convinced that the testimony of defense 
attorneys as to word of mouth publicity or, quote, private talk, 
close quote, is sufficient in and of itself to predict that a jury can- 
not be assembled from Harnett County citizens and the court 
finds, based on the totality of the circumstances in this case, that 
the defendant has not proven that there is a reasonable likelihood 
that he could not be afforded a fair trial in Harnett County. 


Defendant renewed his motion for a change of venue on 3 
October 1995. At the hearing, defendant offered into evidence articles 
from the Daily Record published on 2 and 3 October 1995. In ruling 
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on the motion, Judge Gore found the articles to be essentially factual 
and stated that they were merely “a brief review of previous facts 
related in earlier editions of the paper.” Because there was no other 
evidence presented in support of the renewed motion, Judge Gore 
once again denied defendant’s motion for change of venue. 


“N.C.G.S. § 15A-957 provides that if there is so great a prejudice 
against a defendant in the county in which he is charged that he can- 
not receive a fair trial, the court must transfer the case to another 
county or order a special venire from another county.” State v. Best, 
342 N.C. 502, 510, 467 S.E.2d 45, 50, cert. denied, —~ U.S. —, 136 
L. Ed. 2d 189 (1996). Under this statute, the burden is on the moving 
party to show that “ ‘it is reasonably likely that prospective jurors 
would base their decision in the case upon pretrial information rather 
than the evidence presented at trial and would be unable to remove 
from their minds any preconceived impressions they might have 
formed.’ ” State v. Gardner, 311 N.C. 489, 497, 319 S.E.2d 591, 597-98 
(1984) (quoting Jerrett, 309 N.C. at 255, 307 S.E.2d at 347), cert. 
denied, 469 U.S. 1230, 84 L. Ed. 2d 369 (1985). “The best and most reli- 
able evidence as to whether existing community prejudice will pre- 
vent a fair trial can be drawn from prospective jurors’ responses to 
questions during the jury selection process.” State v. Madric, 328 
N.C. 223, 228, 400 S.E.2d 31, 34 (1991). 


Here, while a number of the prospective jurors questioned in this 
case indicated they had read or heard of the crime, each juror who 
actually served on the jury stated unequivocally that he or she had 
formed no opinion about the case, could be fair and impartial, and 
would decide the issues based on the evidence presented at trial. 
During oral arguments, defendant focused on the newspaper articles 
published in the local papers as support for the motion for change of 
venue. Defense counsel noted that officials granted a reporter access 
to defendant in jail after the appointment of counsel and without 
counsel’s knowledge. In his brief, defendant argued that this resulted 
in several highly prejudicial articles concerning the case which exten- 
sively quoted him. While we disapprove of officials allowing a 
reporter access to an incarcerated defendant without counsel being 
present, this issue is not before us. We are to determine whether the 
trial court erred by refusing to grant defendant’s motion for change of 
venue. Having reviewed the transcript of the jury selection process, 
we are not persuaded that these newspaper articles prevented 
defendant from receiving a fair trial in Harnett County. As noted 
above, each juror who was seated indicated that he or she could 
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decide the case based on the evidence presented at trial. As this 
Court stated in State v. Barnes, 345 N.C. 184, 207, 481 S.E.2d 44, 56 
(1997), “[w]e presume that jurors will tell the truth; our court sys- 
tem simply could not function without the ability to rely on such 
presumptions.” 


However, as we indicated in Jerreit, there is one more step to our 
analysis. In Jerrett, we held that where the totality of the circum- 
stances reveals that a county’s population is “infected” with prejudice 
against a defendant, we will find that the defendant has met his bur- 
den of showing that he could not receive a fair trial in that county. 
Jerrett, 309 N.C. at 258, 307 S.E.2d at 349. The notable features in 
Jerrett were that the crime occurred in a county with a population of 
9,587 people; that the voir dire indicated that approximately one- 
third of the prospective jurors knew the victim, some member of the 
victim’s family, or any of several witnesses for the State; and that the 
jury was examined collectively on voir dire. 


However, the present case is distinguishable from Jerrett. Here, 
Harnett County’s population at the time of the crime was 67,822. 
North Carolina Manual 1993-1994, at 874 (Lisa A. Marcus ed.). 
Further, the level of familiarity that the Jerrett jurors had with the 
victim, victim’s family, and witnesses is not present in this case. 
Finally, although the voir dire was conducted collectively, it cannot 
be shown that it unduly prejudiced the prospective jurors. During 
voir dire, prospective jurors were frequently removed from the 
courtroom and taken to the jury deliberation room to allow for closer 
scrutiny of a prospective juror without tainting the others. Further, 
the trial court repeatedly warned the prospective jurors to avoid 
media coverage and discussions with others concerning the case. In 
viewing the totality of the circumstances, we conclude that there is 
not a reasonable likelihood that pretrial publicity prevented defend- 
ant from receiving a fair trial in Harnett County. Accordingly, the trial 
court did not err by refusing to grant defendant’s motion for a change 
of venue. 


II. 


[2] Next, defendant contends that the trial court erred by excusing a 
prospective juror for cause who was fit to serve. Defendant argues 
that the lengthy questioning of prospective juror Williams caused her 
to “giv[e] in to the prosecutor and the court,” resulting in a violation 
of defendant’s constitutional and statutory rights. 
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The standard for determining whether a prospective juror may be 
~ excused for cause for his views on capital punishment is whether 
those views would “prevent or substantially impair the performance 
of his duties as a juror in accordance with his instructions and his 
oath.” Wainwright v. Witt, 469 U.S. 412, 424, 83 L. Ed. 2d 841, 851-52 
(1985). “The granting of a challenge for cause where the juror’s fit- 
ness or unfitness is arguable is a matter within the sound discretion 
of the trial court and will not be disturbed absent a showing of abuse 
of discretion.” State v. Abraham, 338 N.C. 315, 343, 451 S.E.2d 131, 
145 (1994). This Court has recognized that a prospective juror’s bias 
may not always be provable with unmistakable clarity and that, in 
such cases, reviewing courts must defer to the trial court’s judgment 
concerning the prospective juror’s ability to follow the law. State v. 
Davis, 325 N.C. 607, 624, 386 S.E.2d 418, 426 (1989), cert. denied, 496 
U.S. 905, 110 L. Ed. 2d 268 (1990). 


In the present case, the transcript reveals that Williams 
responded unequivocally and affirmatively to the trial court’s initial 
inquiry concerning her ability to impose the death penalty despite her 
opposition to the death penalty. However, during the State’s ques- 
tioning of Williams, she indicated that she would hold the State to a 
higher burden of proof than the law required before she could sen- 
tence defendant to death. The trial court then intervened and 
explained to Williams that the State has the burden of proving the evi- 
dence beyond a reasonable doubt and defined reasonable doubt as 
“doubt that is based on reason and common sense arising out of some 
or all of the evidence that has been presented in a case or from the 
lack of the evidence as the case may be.” The trial court then allowed 
the State to continue with its questioning of Williams. 


The State subsequently submitted the following question to 
Williams: 


[THE PROSECUTOR]: Even though all the law requires before a 
jury can sentence a defendant convicted of first degree murder to 
death is that the State or the prosecution has proven to the jury 
beyond a reasonable doubt that under the facts and under the law 
death was appropriate, are you telling us that you would have to 
be convinced beyond all doubt that under the facts and under the 
law death was the appropriate verdict? 


JUROR WILLIAMS: Yeah. 


The trial court then allowed defense counsel to question Williams. 
Contrary to her previous answers, Williams stated that she could 
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follow the trial court’s instructions concerning the burden of proof 
and apply the “beyond a reasonable doubt” standard required by the 
law. | 


Because of the equivocal answers given by Williams, the trial 
court attempted to clarify her position on the death penalty: 


THE CourRT: Okay, ma’am. What troubles me is that you essen- 
tially have given what I will call equivocal answers because you 
answered the district attorney’s question in one way and it 
appears to me that you’ve answered the defense attorney’s ques- 
tion in a way that’s not in keeping with what you said to the dis- 
trict attorney. .. . And all I want you to do is tell me, can you 
fairly, fairly, consider both possible punishments if you should be 
asked to do that and come back with either one of them that you 
felt ike was appropriate, or do you feel like because of your per- 
sonal opposition to the death penalty you would not be able to do 
that? 


JUROR WILLIAMS: No. 
THE Court: No, ma’am, what? 


JUROR WILLIAMS: No, I couldn't. 


THE Court: You could not impose the death penalty? 
JUROR WILLIAMS: No, I couldn't. 


Prospective juror Williams was subsequently excused for cause by 
the trial court. 


“{Williams’] equivocal yet conflicting responses exemplify the sit- 
uation anticipated by the United States Supreme Court in 
Wainwright.” State v. Syriani, 333 N.C. 350, 371, 428 $.B.2d 118, 129, 
cert. denied, 510 U.S. 948, 126 L. Ed. 2d 341 (1993). A review of the 
transcript reveals that during voir dire, Williams stated, among other 
things, that she was “against capital punishment,” that she considered 
capital punishment to be murder by the State, and that she was 
against the death penalty totally. At the conclusion of voir dire, 
Williams admitted that her personal beliefs interfered with her ability 
to impose the death penalty. Defendant’s assertion that Williams was 
“prowbeaten into giving in to the prosecutor and the court” and that 
Williams “ultimately relented to the pressure she felt” has no merit. A 
review of the record indicates that the thorough questioning by the 
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State and the trial court, as well as defense counsel, was necessary in 
light of the equivocal responses given by Williams. The trial court rec- 
ognized the conflicting nature of Williams’ answers and sought to 
clarify her position. Thus, the trial court did not abuse its discretion 
by excusing prospective juror Williams for cause. Accordingly, this 
assignment of error is overruled. 


Il. 


[3] Defendant next contends that the trial court erred by excusing a 
prospective juror for cause based upon her views concerning the 
death penalty. Defendant argues that the trial court erred “in two dis- 
tinct respects” concerning the excusal of prospective juror Thorpe. 
First, defendant contends that the trial court erred by asking Thorpe 
whether she could personally stand up and recommend the death 
penalty, which defendant suggests caused her to change her answers 
as to the death penalty. Second, defendant contends the trial court 
erred by denying him the opportunity to rehabilitate prospective 
juror Thorpe. We disagree. 


We will first address defendant’s contention that the trial court 
erred by suggesting that Thorpe would have to personally come into 
the courtroom, stand up, and say “death.” During voir dire, Thorpe 
expressed hesitancy in her ability to impose the death penalty and 
eventually indicated that she could not recommend death. 
Subsequently, the following exchange occurred: 


THE Court: Okay. And again, ma’am, could you in an appro- 
priate case after hearing all the evidence and the law being 
instructed by the Court go back, talk with the other jurors, and 
come back and recommend life in prison if you thought that was 
the appropriate punishment in this case? 


JUROR THORPE: Yes. 


THE Court: And, on the other hand, if after hearing all the 
evidence and being instructed by the Court as to the law that you 
would have to apply to the evidence, deliberating with your fel- 
low jurors, if you thought that death was the appropriate punish- 
ment, would you be able to come back and stand there and rec- 
ommend death in this case for this man? 


JUROR THORPE: I’m going to say no because I just couldn't 
sentence [anyone] to death.... 


IN THE SUPREME COURT | 291 


STATE v. HILL 
[347 N.C. 275 (1997)} 


THE Court: You personally could not do it? 
JUROR THORPE: No. 


During a subsequent hearing, defense counsel asked the trial 
court about its statement that the jurors were required to “stand[] 
there and say[] death.” The trial court then informed defense counsel 
that the jurors are “required to come in here and stand there and 
_ answer the clerk’s questions to what their verdict is and if it’s death 
they’re required to assent to that here in open court.” Defendant con- 
tends that the law does not require jurors to stand up and say “death” 
and that such a requirement would “be a tremendous burden on 
jurors.” 


In State v. White, 343 N.C. 378, 471 $.£.2d 593, cert. denied, —— 
U.S. —, 186 L. Ed. 2d 229 (1996), this Court addressed a similar 
issue. In White, the defendant claimed that the prosecutor improperly 
asked a prospective Juror whether he could, if the State met its bur- 
den of proof, “come back into the courtroom, given [his] religious 
beliefs, and stand up in front of this man and say, ‘I sentence you to 
be executed?’ ” Jd. at 386, 471 S.E.2d at 598. This Court did not find 
an abuse of discretion and stated, “[t]he question, although overstat- 
ing the juror’s actual role in the sentencing process, was fairly aimed 
at determining the extent of [the juror’s] reservations about impos- 
ing the death penalty.” Jd. at 387, 471 S.E.2d at 598. Similarly, in the 
present case, the trial court sought to clarify Thorpe’s position on 
the death penalty because of her equivocal responses concerning the 
death penalty. We do not find the trial court’s question to be an abuse 
of discretion. 


[4] Defendant also claims that the trial court erred by refusing to 
allow him the opportunity to rehabilitate Thorpe. Defendant relies on 
State v. Brogden, 334 N.C. 39, 430 S.E.2d 905 (1993), as support for 
this proposition. “In Brogden this Court found error where the record 
clearly showed (i) repeated denials by the trial court of requests to 
rehabilitate under the mistaken belief that such requests are to be 
denied as a matter of law and (ii) excusal by the trial court of a 
prospective juror likely qualified to be seated.” State v. Gibbs, 335 
N.C. 1, 35, 436 S.E.2d 321, 340 (1993), cert. denied, 512 U.S. 1246, 129 
L. Ed. 2d 881 (1994). 


Here, the trial court did not refuse to allow defense counsel the 
opportunity to rehabilitate because the trial court believed it was 
required to do so as a matter of law. Further, the trial court found, 
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among other things, “that [Thorpe’s] views concerning the death 
penalty would prevent or substantially impair the performance of this 
juror in her duties as a juror in accordance with the instructions and 
her oath.” As this Court has previously stated, “[t]he trial court is 
charged with supervising the examination of potential Jurors and has 
broad discretion to control the extent and manner of voir dire.” 
White, 343 N.C. at 387, 471 S.E.2d at 598. A review of the transcript 
supports the trial court’s findings concerning Thorpe’s views, and 
defendant has failed to show that further questioning would have 
resulted in her rehabilitation. 


Because the trial court did not abuse its discretion in its ques- 
tioning of Thorpe or in its refusal to allow the defense to rehabilitate 
Thorpe, we hold that defendant has failed to demonstrate error. 
Accordingly, this assignment of error is without merit. 


IV. 


[5] Defendant also contends that the trial court erred in allowing the 
State’s motion in limine to exclude evidence of the victim’s previous 
marriage and pregnancy. Defendant argues that the defense sought 
the introduction of this evidence “to preclude the State from mis- 
leading the jury by pretending that the victim was a naive, immature 
girl.” Defendant contends that the trial court erred by excluding this 
evidence in both the guilt phase and the sentencing proceeding and 
that this error resulted in a violation of his statutory and constitu- 
tional rights. 


In the present case, the State made a motion in limine to pro- 
hibit defense counsel or witnesses from referring to the fact that the 
sixteen-year-old victim had been previously married and pregnant at 
some time prior to her murder. The State argued that these facts were 
irrelevant to the issues presented at trial. The defense objected to the 
motion and argued the evidence was relevant. The trial court then 
asked the State to give its reasons for the exclusion of the evidence. 
The State argued that the fact that the victim was only sixteen and 
“the fact that she was married and pregnant at such a young age 
could prejudice her image in the eyes of the jury and it’s simply not 
relevant and .. . Il submit it’s not admissible under Rule 412.” 


In ruling on the motion in limine, the trial court stated the 
following: 


At this point the motion wn limine is allowed. Now, if counsel 
believe that .at any point specific questions need to be asked on 
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this point or if you have independent evidence for the defensef[] 
which would cause some of this information necessarily to be 
brought before the jury, Pll be glad to hear you, [and] make a rul- 
ing as to whether it’s of probative value at the time upon request 
of the defense. But I’m ordering that the defense not mention this. 
matter in opening statements. Not ask questions tending to state 
these facts in the questions on cross examination without first 
clearing the court. That does not mean that you may not do it at 
any time during the trial, but Id like a chance to rule on what you 
propose to do before you do it, please. 


As this Court has previously stated, “a motion in limine is insuf- 
ficient to preserve for appeal the question of the admissibility of evi- 
dence.” State v. Conaway, 339 N.C. 487, 521, 453 S.E.2d 824, 845-46, 
cert. denied, —— U.S. —, 133 L. Ed. 2d 153 (1995). “Rulings on these 
motions... are merely preliminary and subject to change during the 
course of trial, depending upon the actual evidence offered at trial 
and thus an objection to an order granting or denying the motion ‘is 
insufficient to preserve for appeal the question of the admissibility of 
the evidence.” T&T Dev. Co. v. Southern Natl Bank of S.C., 125 
N.C. App. 600, 602, 481 S.E.2d 347, 348-49 (quoting Conaway, 339 
N.C. at 521, 453 S.E.2d at 845-46), dise. rev. denied, 346 N.C. 185, 486 
S.E.2d 219 (1997). “A party objecting to an order granting or denying 
a motion in limine, in order to preserve the evidentiary issue for 
appeal, is required to object to the evidence at the time it is offered 
at the trial (where the motion was denied) or attempt to introduce the 
evidence at the trial (where the motion was granted).” Id. 





During cross-examination of the victim’s mother, Phyllis Cooper, 
defendant attempted to offer evidence concerning the victim’s previ- 
ous marriage and pregnancy. Defendant requested that the trial court 
reconsider its motion in limine and establish that the victim had 
been married and become pregnant at some point. The State once 
again objected to the admission of this evidence and argued, among 
other things, that the evidence was “totally irrelevant.” The trial court 
then stated that its ruling on the motion ain limine would remain 
intact. 


On appeal, we must determine whether the trial court was cor- 
rect in refusing to admit evidence concerning the victim’s previous 
marriage and pregnancy. Generally, all relevant evidence is admissi- 
ble. N.C.G.S. § 8C-1, Rule 402 (1992). Evidence is relevant if it has 
“any tendency to make the existence of any fact that is of conse- . 
quence to the determination of the action more probable or less 
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probable than it would be without the evidence.” N.C.G.S. § 8C-l, 
Rule 401 (1992). We have said that “in a criminal case every circum- 
stance calculated to throw any light upon the supposed crime is 
admissible and permissible.” State v. Collins, 335 N.C. 729, 735, 440 
S.E.2d 559, 562 (1994). This Court has also said that “‘[iJt is not 
required that the evidence bear directly on the question in issue, and 
it is competent and relevant if it is one of the circumstances sur- 
rounding the parties, and necessary to be known to properly under- 
stand their conduct or motives, or to weigh the reasonableness of 
their contentions.” State v. Stanley, 310 N.C. 353, 365, 312 S.E.2d 
482, 490 (1984) (quoting Bank of Union v. Stack, 179 N.C. 514, 516, 
103 S.E. 6, 7 (1920)). 


In State v. Larry, 345 N.C. 497, 481 S.E.2d 907, cert. denied, — 
U.S. ——-, —— L. Ed. 2d —,, 66 U.S.L.W. 3281 (1997), the defendant 
argued that the trial court erred in allowing the State to present evi- 
dence that the decedent was a police officer because the evidence 
was not relevant and was unfairly prejudicial to the defendant. This 
Court held that the evidence was relevant and that the trial court did 
not abuse its discretion by allowing it to come in. This Court stated 
that “[t]he victim’s status as a police officer led him to pursue defend- 
ant, which led to defendant shooting him.” /d. at 520, 481 S.E.2d at 
920. Thus, the evidence concerned a circumstance surrounding one 
of the parties and was “necessary to be known to properly under- 
stand their conduct or motives.” Stanley, 310 N.C. at 365, 312 S.E.2d 
at 490. Furthermore, the question on appeal in Larry was whether 
the trial court erred in admitting the evidence. In the case sub judvce, 
it is whether the trial court should have allowed the evidence to 
come in. 


Here, however, while the fact that the victim had been previously 
married and pregnant is a circumstance surrounding one of the par- 
ties, it is not necessary to properly understand their conduct or 
motives or to weigh the reasonableness of their contentions. The fact 
that the victim had been married and pregnant is not relevant to the 
jury’s determination of defendant’s guilt in these crimes. Further, 
there was no evidence that the victim’s prior marriage and pregnancy 
had anything to do with the murder. Defendant’s argument that the 
evidence was relevant to prevent the State “from misleading the jury 
by pretending that the victim was a naive, immature girl” is without 
merit. Whether the victim is a naive, immature girl has no bearing on 
defendant’s guilt, and the evidence was properly excluded by the trial 
court at the guilt phase. | 
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The only other instance involving the disputed evidence occurred 
during the State’s direct examination of SBI Agent Michael East. East 
testified concerning a statement made to him by David Arnold. 
During this testimony, East mentioned that, according to the state- 
ment, defendant told Arnold that the victim had been married. The 
prosecutor interrupted East briefly, then he continued with his testi- 
mony. Defense counsel never objected to the evidence and never 
attempted to have the evidence admitted based on East’s testimony. 
Thus, defendant has failed to demonstrate error in the trial court’s 
ruling. 





Defendant argues strenuously in his brief that the evidence 
should have been admitted during the sentencing phase of the trial. 
However, having reviewed the transcript of the sentencing proceed- 
ing, we find no instance where defendant attempted to have this evi- 
dence admitted. Accordingly, defendant has once again failed to 
demonstrate error in the trial court’s ruling. 


{6] Finally, it is not necessary for us to address defendant’s con- 
tention that the trial court improperly excluded the evidence under 
Rule 412 of the North Carolina Rules of Evidence. As this Court has 
previously noted, it does not matter whether the trial court gave the 
correct or best reason for excluding the evidence so long as its ruling 
was correct. See State v. Austin, 320 N.C. 276, 290, 357 S.E.2d 641, 
650, cert. denied, 484 U.S. 916, 98 L. Ed. 2d 224 (1987). Accordingly, 
this assignment of error is overruled. 


V. 


[7] Defendant next contends that the trial court erred in denying his 
motion for mistrial based on the repeated elicitation of a hearsay 
statement. Defendant argues that this alleged error resulted in a vio- 
lation of his constitutional and statutory rights. We do not agree. 


During the guilt phase of the trial, the State called Rex Johnson 
as a witness. While testifying on direct examination, Johnson was 
asked, “On the night of the 18th, did you ever have a chance to hear 
a conversation that the defendant [may] have had with anyone?” 
Johnson replied, “That night he asked his daddy, he said, what’d you 
carry that damn thing home for” (referring to the victim). Defense 
counsel objected and moved to strike the testimony. Outside the pres- 
ence of the jury, defendant argued that he had not received notice of — 
this statement during the discovery process. Upon inquiry by the trial 
court, the State agreed that it had an obligation to provide defense 
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counsel with any statement about which it had knowledge, but stated 
that it did not have knowledge of this statement. 


After some discussion, the trial court was able to ascertain that 
the State was unaware of this statement and, further, that it was actu- 
ally defendant’s father who had informed Johnson of defendant’s 
statement, not defendant. Thus, the statement was inadmissible 
because it was hearsay. The trial court then appropriately allowed 
defense counsel’s motion to strike. When the jurors returned to the 
courtroom, the trial court instructed them to strike the statement 
“from [their] mind[s] and memorfies]” and informed them that the 
statement was not admissible for any purpose at this point in the 
trial. The State then proceeded with its questioning of Johnson. 


Eventually, Johnson was once again asked, “Did you, yourself, 
ever hear any statements from the defendant on that night?” Johnson 
replied, “Nothing. Only he asked his daddy what did you carry her 
home for.” Defense counsel again objected and moved to strike the 
testimony. Outside the presence of the jury, the trial court explained 
the following to the witness: 


THE CourRT: Okay. Let me make this clear to you, sir. When 
they ask you a question, you need to listen to the question and 
answer the question. They didn’t ask you what you may have 
heard the father say. They asked you what, if anything else, you 
heard the defendant say. And if you didn’t hear him say those 
words, then you shouldn’t have said that, you understand? 


_ The witness indicated that he understood, and the trial court subse- 
quently denied defense counsel’s motion for mistrial and motion to 
strike all of the witness’ testimony. The trial court further found that 
the witness did not understand the question and that he did not hear 
the defendant say, “what’d you carry that damn thing home for.” The 
trial court once again instructed the jury as follows: 


THE Court: All right. Ladies and gentlemen, again, I repeat 
the earlier instruction I gave you that this statement is not admis- 
sible. This witness did not hear the defendant make any such 
statement. It is therefore hearsay, it’s inadmissible, you are to 
strike it completely from your minds and memoty, not consider 
it for any purpose at all or relate it to this trial. The State may 
proceed. | 


The trial court is required to declare a mistrial upon a defendant’s 
motion “if there occurs during the trial . . . conduct inside or outside 
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the courtroom, resulting in substantial and irreparable prejudice to 
the defendant’s case.” N.C.G.S. § 15A-1061 (1988). It is within the trial 
court’s discretion to determine whether to grant a mistrial, and the 
trial court’s decision is to be given great deference because the trial 
court is in the best position to determine whether the degree of influ- 
ence on the jury was irreparable. State v. Willtamson, 333 N.C. 128, 
423 S.E.2d 766 (1992). 


A review of the record reveals that the witness’ testimony con- 
cerning the hearsay statement was inadvertent. This isolated instance 
hardly represents prosecutorial misconduct as defendant contends. 
The record makes clear that the witness was confused concerning 
what he could testify to and that the trial court attempted to rectify 
the situation. Even had the improper testimony been prejudicial, the 
trial court’s curative instructions ordinarily would have dispelled any 
prejudice. See State v. Rowsey, 343 N.C. 603, 627, 472 S.E.2d 903, 916 
(1996), cert. denied, — U.S. —, 137 L. Ed. 2d 221 (1997). “Jurors are 
presumed to follow the court’s instructions when they are told not to 
consider. testimony.” State v. Cox, 344 N.C. 184, 189, 472 $.E.2d 760, 
763 (1996). 


Here, the inadvertent hearsay statement did not result in sub- 
stantial and irreparable prejudice to defendant’s case. Accordingly, 
the trial court did not err by refusing to grant defendant’s motion for 
a mistrial. This assignment of error is overruled. 


VI. 


[8] Next, defendant assigns as error the trial court’s failure to grant 
a mistrial based on alleged prosecutorial misconduct during closing 
arguments in both the guilt and sentencing phases of the trial. 
Defendant argues that the trial court’s failure to grant a mistrial vio- 
lated both his statutory and constitutional rights. Because defendant 
made no motion for a mistrial based on closing arguments, we must 
determine whether the trial court erred by failing to grant a mistrial 
ex mero motu. 


As noted previously, it is within the trial court’s discretion to 
determine whether to grant a mistrial, and the trial court’s decision is 
to be given great deference because the trial court is in the best posi- 
tion to determine whether the degree of influence on the jury was 
irreparable. Williamson, 333 N.C. 128, 423 S.E.2d 766. This is par- 
ticularly true where, as here, defendant did not move for a mistrial 
at either phase of the trial as a result of allegedly improper closing 
arguments. 
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Generally, counsel is allowed wide latitude in the scope of jury 
arguments. State v. Soyars, 332 N.C. 47, 60, 418 S.E.2d 480, 487 
(1992). Counsel is permitted to argue the facts which have been 
presented, as well as reasonable inferences which can be drawn 
therefrom. State v. Williams, 317 N.C. 474, 346 S.E.2d 405 (1986). 
N.C.G.S. § 15A-1230 limits closing arguments by prohibiting an at- 
torney from “inject[ing] his personal experiences, express[ing] his 
personal belief... , or mak[ing] arguments on the basis of matters 
outside the record.” N.C.G.S. § 15A-1230 (1988). 


Based on the principles set out above, we will address defend- 
ant’s contentions accordingly. First, defendant complains of a state-— 
ment made by the prosecutor during his closing argument at the guilt 
phase of the trial, to which no objection was made. The prosecutor’s 
remark was as follows: “As I stated in my opening statement, this may 
be the most atrocious crime that has occurred here in Harnett 
County.” Defendant argues that this statement amounts to “prosecu- 
torial expertise” and should not have been allowed. However, this 
Court has held that hyperbolic language is acceptable in jury argu- 
ment so long as it is not inflammatory or grossly improper. See Frye, 
341 N.C. at 499, 461 S.E.2d at 679. Similar language has been allowed 
by this Court in previous cases. See, e.g., State v. Elliott, 344 N.C. 242, 
281-82, 475 S.E.2d 202, 220-21 (1996) (prosecutor’s statement that the 
killing was the “worst of the worst” allowed), cert. denied, —— U.S. 
—, 137 L. Ed. 2d 312 (1997); State v. Fullwood, 343 N.C. 725, 739-41, 
A472 8.E.2d 883, 890-91 (1996) (prosecutor’s comment that the murder 
being tried was one of the worst in the sixty-year history of the 
Buncombe County courthouse allowed), cert. denied, —~ U.S. —., 
137 L. Ed. 2d 339 (1997). Thus, the trial court did not err by failing to 
grant a mistrial ex mero motu. | 


Defendant further assigns as error the prosecutor's argument 
during the sentencing proceeding that “this is probably one of the 
most atrocious crimes that has occurred here in Harnett County.” 
Defendant did object to this argument. However, as noted above, this 
Court has upheld similar statements by prosecutors, and defendant 
has again failed to show that the trial court erred by failing to grant a 
mistrial ex mero motu. 


[9] Next, defendant assigns as error the prosecutor’s argument that 
even if someone else was with defendant and that defendant was an 
accomplice, defendant is nevertheless guilty of the charged offenses 
because “two people acting together can commit a crime. I think you 
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understand that.” Defendant argues that because the State had previ- 
ously declined to rely on an acting-in-concert theory, the prosecutor 
should not have referenced it in his closing argument. However, the 
remark was made in a nontechnical way that required no under- 
standing about the law of acting in concert or aiding and abetting. 
When viewed contextually, the argument merely reflected that even 
if someone else were present at the crime scene, it does not absolve 
defendant of his own actions. Once again, defendant did not object to 
this argument at trial, and we fail to see how the trial court commit- 
ted error in failing to declare a mistrial based on this remark. 


[10] Defendant also points to several statements made by the prose- 
cutor during the sentencing phase of the trial to which he did not 
object. Defendant specifically assigns as error the following: (1) the 
fact that the State routinely referred to the victim, Angie Godwin, as 
Angie Porter, her maiden name; (2) the prosecutor’s argument that 
the victim’s being shot in the head multiple times at point-blank range 
rendered this killing especially heinous, atrocious, or cruel; (3) the 
prosecutor’s argument that the brutality here exceeded that normally 
present in any killing; (4) the characterization of mitigating circum- 
stances as excuses; and (5) the prosecutor's argument that defendant 
bore the burden of proving the mitigating circumstances, even 
though the State had already stipulated to the existence of one of the 
statutory mitigating circumstances. After reviewing the prosecutor's 
arguments contextually, we conclude that none of them were so 
grossly improper as to require the trial court to intervene ex mero 
motu or to declare a mistrial. 


[11] Finally, defendant argues that the prosecutor impugned the 
character of an expert witness who testified on behalf of the defense, 
arguing to jurors that many of the submitted mitigating circum- 
stances “were developed skillfully by the defense experts who go 
around this State testifying for defendants in capital cases, selling 
their services and opinions at rates from $75 to $125 an hour.” 
Defendant’s objections to this argument were overruled. Defendant 
argues that this was an improper and fallacious statement. Therefore, 
defendant contends the trial court should have intervened and 
declared a mistrial ex mero motu. 


In State v. Spruill, 338 N.C. 612, 452 S.E.2d 279 (1994), cert. 
denied, —— U.S. —-, 133 L. Ed. 2d 63 (1995), the prosecutor made a 
similar argument to the jury. This Court, while assuming the prose- 
cutor’s statements were improper, determined that the argument did 
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not entail such error as to entitle the defendant to a new sentencing: 
proceeding. Jd. at 651-52, 452 $.E.2d at 300-01. Similarly, here, assum- 
ing arguendo that the prosecutor’s statements were improper, they 
do not entitle defendant to a new sentencing proceeding. Thus, the 
trial court did not err by failing to grant a mistrial ex mero motu. 


We have carefully reviewed the record, and although we disap- 
prove of one of the statements made by the prosecutor, we fail to see 
how that statement alone resulted in denying defendant his right to a 
fair trial. Accordingly, we do not believe that the trial court abused its 
discretion in failing to declare a mistrial ex mero motu based on the 
prosecutor’s closing arguments. This assignment of error is without 
merit. 


Vil. 


[12] Defendant also assigns as error the trial court’s refusal to sub- 
mit two statutory mitigating circumstances. Specifically, defendant 
contends that the trial court erred by refusing to submit the statu- 
tory mitigating circumstance that defendant committed the murder 
while under the influence of a mental or emotional disturbance, 
N.C.G.S. § 15A-2000(f)(2) (Supp. 1996), and the statutory mitigating 
circumstance that defendant’s capacity to appreciate the criminality 
of his conduct or to conform his conduct to the requirements of the 
law was impaired, N.C.G.S. § 15A-2000(1)(6). Defendant argues that 
substantial evidence was introduced during the sentencing proceed- 
ing to support the statutory mitigating circumstances requested and 
that the trial court’s refusal to submit them violated his statutory and 
constitutional rights. 


“A trial court must submit only those mitigating circumstances 
which are supported by substantial evidence.” State v. Strickland, 
346 N.C. 448, 463, 488 S.E.2d 194, 206 (1997). Further, defendant 
bears the burden of producing “substantial evidence” tending to show 
the existence of a mitigating circumstance before that circumstance 
will be submitted. State v. Rouse, 339 N.C. 59, 100, 451 S.E.2d 543, 566 
(1994), cert. denied, —— U.S. , 1383 L. Ed. 2d 60 (1995). In State v. 
Earnhardt, 307 N.C. 62, 296 S.E.2d 649 (1982), this Court discussed 
the principles involved in determining what constitutes “substantial 
evidence” and stated: 





The issue of whether the evidence presented constitutes sub- 
stantial evidence is a question of law for the court. State v. 
Stephens, 244 N.C. 380, 384, 938 S.E.2d 4381, 483 (1956). Substantial 
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evidence is “such relevant evidence as a reasonable mind might 
accept as adequate to support a conclusion.” State v. Smith, 500 
N.C. 71, 78-79, 265 S.E.2d 164, 169 (1980). The terms “more than 
a scintilla of evidence” and “substantial evidence” are in reality 
the same and simply mean that the evidence must be existing and 
real, not just seeming or imaginary. State v. Powell, 299 N.C. 95, 
99, 261 S.E.2d 114, 117 (1980). 


Earnhardt, 307 N.C. at 66, 296 S.E.2d at 652. 


First, we must determine whether substantial evidence existed to 
support the submission of the statutory mitigating circumstance that 
the murder was committed while defendant was under the influence 
of a mental or emotional disturbance, N.C.G.S. § 15A-2000(f{)(2). A 
defendant’s mental or emotional disturbance does not warrant sub- 
mission of the (f)(2) circumstance unless the disturbance existed at 
the time of the murder. State v. McKoy, 323 N.C. 1, 28-29, 372 S.E.2d 
12, 27 (1988), sentence vacated on other grounds, 494 U.S. 433, 108 
L. Ed. 2d 369 (1990). 


Defendant contends that the evidence presented in State v. 
Stokes, 308 N.C. 634, 304 S.E.2d 184 (1983), is comparable to the evi- 
dence presented in the present case. In Stokes, the defendant pre- 
sented evidence indicating that he had an IQ of 63 and a long history 
of psychiatric treatment for mental disorders. [d. at 654, 304 S.E.2d 
at 196. Further, the defendant in Stokes had been diagnosed as having 
an antisocial personality disorder and as being mildly mentally 
retarded. Jd. This Court held that the evidence was sufficient to war- 
rant submission of the (f)(2) mitigating circumstance. Id. at 655, 304 
S.E.2d at 196. 


Here, however, we do not believe the evidence was sufficient to 
require the trial court to submit the (f)(2) mitigating circumstance. 
Testimony indicated that defendant’s verbal IQ was 78, while his per- 
formance IQ was 90. Thus, defendant’s IQ was within the low average 
range. Dr. Claudia Coleman, a clinical forensic psychologist testifying 
for the defense, concluded that the primary personality characteris- 
tics exhibited by defendant were emotional and social alienation. Dr. 
Coleman further stated that she found no evidence of psychosis in 
defendant. She did state that defendant appeared to suffer from mild 
depression, but she stated that part of the depression could be the 
— result of defendant’s recent incarceration. _ 


Further, the testimony given by defendant’s expert witnesses did 
not provide a nexus between defendant’s personality characteristics 
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and the crimes he committed. Indeed, the manner of the killing 
and defendant’s subsequent actions indicate that he was not under 
the influence of a mental or emotional disturbance at the time of the 
killing. The evidence showed that defendant raped the victim and 
deliberately set her body on fire in order to destroy the evidence. 
Defendant also returned to the house where he had attacked the vic- 
tim and set the house on fire. Subsequently, defendant drove to a 
pond, where he threw the gun used in the murder into the water. “The 
events before, during, and after the killing suggested deliberation, 
not the frenzied behavior of an emotionally disturbed person.” 
State v. Noland, 312 N.C. 1, 23, 320 S.E.2d 642, 655-56 (1984). 
Accordingly, the trial court did not err in refusing to submit the (f)(2) 
circumstance. 


[13] Next, we must determine whether the trial court erred in refus- 
ing to submit the (f)(6) statutory mitigating circumstance. Defendant 
contends that poor impulse control and subaverage intelligence 
established that his ability to appreciate the criminality of his con- 
duct or to conform his conduct to the requirements of law was 
impaired. In discussing the (f)(6) statutory mitigating circumstance, 
this Court has noted that 


this circumstance has only been found to be supported in cases 
where there was evidence, expert or lay, of some mental disorder, 
disease, or defect, or voluntary intoxication by alcohol or nar- 
cotic drugs, to the degree that it affected the defendant’s ability 
to understand and control his actions. 


Syriani, 333 N.C. at 395, 428 $.E.2d at 142-43. 


Although expert testimony was presented in the present case, the 
testimony did not establish that defendant’s personality characteris- 
tics affected his ability to understand and control his actions. In fact, 
both of defendant’s expert witnesses testified to the contrary. The 
prosecutor asked Mr. Dennis, defendant’s expert in the field of social 
work, “based upon your own observations and conversations with 
this defendant, [he] clearly understands the difference between right 
and wrong, [doesn’t] he?” to which Mr. Dennis replied, “Certainly.” 
Further, Dr. Coleman, defendant’s expert in the field of clinical foren- 
sic psychology, testified on cross-examination as follows: 


@. And, Dr. Coleman, you also would agree, would you not, that 
the defendant has the capacity to distinguish between right and 
wrong? 
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A. I think that he certainly knows what’s legal and illegal. 


Q. Well, Doctor, the defendant certainly has the capacity to 
understand that killing another human being is wrong, does he 
not? 


A. He understands it’s illegal and that society considers it wrong, 
yes, Sir. 


Q. Well, does he not also understand himself that it’s wrong? 


A. I think that he does. I have seen remorse in this past year or 
last year when I saw him, over the period, yes, I think he believes 
that it’s wrong. 


Q. And would you not also agree that the defendant has the 
capacity to understand that rape is wrong? 


A. Yes, sir. 


Q. Would you not also agree that he has the capacity to under- 
stand that sodomizing another person without that person’s con- 
sent is wrong? | 


A. Yes, sir. 


This testimony clearly demonstrates that the trial court did not 
err by refusing to submit the (f)(6) statutory mitigating circumstance. 
- Defendant’s experts not only testified that defendant had the ability 
to understand right from wrong, but also testified that defendant had 
the capacity to understand that killing another human being is illegal. 
Further, there was no testimony or evidence suggesting that at the 
time of the murder, defendant’s capacity to understand right from 
wrong or to conform his conduct to the requirements of the law was 
impaired as required by the (f)(6) mitigator. Accordingly, the trial 
court did not err by refusing to submit this mitigating circumstance 
to the jury. 


VII. 


[14] In defendant’s next assignment of error, he contends that the 
trial court erred by failing to direct a verdict on the statutory mitigat- 
ing circumstance that defendant had no significant history of prior 
criminal activity, N.C.G.S. § 15A-2000(f)(1). Defendant argues that 
this omission resulted in a violation of his constitutional rights. 
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During the sentencing proceeding, defendant sought submis- 
sion of the statutory mitigating circumstance that the defendant 
has no significant history of prior criminal activity, N.C.G.S. 
§ 15A-2000(f)(1). After some discussion, the State eventually agreed 
to stipulate to the fact that defendant had no significant history of 
prior criminal activity. Defendant contends the trial court's failure to 
require the jurors to find and consider the statutory mitigating cir- 
cumstance entitles him to a new capital sentencing proceeding. We 
disagree. 


Because defendant did not object to the form of the instruction at 
trial, defendant must show plain error. “[T]he term ‘plain error’ does 
not simply mean obvious or apparent error.” State v. Collins, 334 N.C. 
54, 62, 431 S.E.2d 188, 193 (1993). “In order to rise to the level of plain 
error, the error in the trial court’s instructions must be so fundamen- 
tal that (i) absent the error, the jury [probably] would have reached a 
different verdict; or (ii) the error would constitute a miscarriage of 
justice if not corrected.” State v. White, 340 N.C. 264, 299, 457 S.E.2d 
841, 862, cert. denied, —— U.S. —, 183 L. Ed. 2d 436 (1995). 


The effect of the stipulation was to “remov[e] a question of fact 
from the jury’s consideration. ... Because both parties stipulated to 
the existence of the statutory mitigating circumstance, whether 
defendant had a significant: history of prior criminal activity was not 
a factual matter for the jury to determine.” State v. Flippen, 344 N.C. 
689, 701, 477 S.E.2d 158, 165 (1996). Here, the trial court instructed 
the jury on the (f)(1) mitigating circumstance as follows: 


First, consider whether the defendant has no significant his- 
tory of prior criminal activity before the date of the murder. All of 
the evidence, ladies and gentlemen, shows the defendant has no 
significant history of prior criminal activity. It has been stipulated 
by the State that the defendant has no criminal convictions and 

that there is no significant history of prior criminal activity by the 
defendant. Therefore, as to this mitigating circumstance you will 
have your foreman write yes in the space provided after this mit- 
igating circumstance on the Issues and Recommendation form. 


Subsequently, after instructing on all the mitigating circum- 
stances submitted, the trial court further instructed: 


- Let me remind you, ladies and gentlemen, that as to mitigating 
circumstance No. 1, the defendant has no significant history of 
prior criminal activity, I have directed that you will answer that 
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issue, yes. And because you answer that issue, yes, you must find 
that there is at least that one [mitigating circumstance]. Of course 
you may certainly find other mitigating circumstances . . . [b]ut 
because you must answer that issue yes, then you mst. answer 
Issue No. 2, yes. 


Thus, the trial court directed the jurors to answer affirmatively as to 
the mitigating circumstance that defendant has no significant history 
of prior criminal activity and further stated that they were required to 
find the existence of at least one mitigating circumstance in Issue 
Two. The jurors must, therefore, under proper instructions, weigh 
this mitigating circumstance in Issue Three. Unlike in Flzppen, relied 
on by defendant, these instructions did not allow the jury to answer 
no” to the existence of the statutory (f)(1) mitigator. 


We note that the trial court in the present case did not completely 
eliminate all remarks that might allow the jurors discretion in finding 
the (f)(1) mitigating circumstance. For example, the trial court 
stated, “Now, in the event you do not find the existence of any miti- 
gating circumstances, you would still answer this issue.” However, 
the trial court thereafter stated, “[A]s I have instructed you, because 
you will find at least one mitigating circumstance in this case, you 
must answer this issue.” As this Court has previously stated, “If the 
charge as a whole presents the law fairly and clearly to the jury, the 
fact that isolated expressions, standing alone, might be considered 
erroneous will afford no ground for a reversal.” State v. Terry, 337 
N.C. 615, 623, 447 S.E.2d 720, 724 (1994). 


We conclude that the trial court, in fact, directed a verdict on this 
circumstance and that defendant has failed to show any error, much 
less plain error, in the trial court’s instructions regarding the (f)(1) 
statutory mitigating circumstance. Accordingly, this assignment of 
error is without merit. 


PRESERVATION ISSUES 


Defendant raises three additional issues which he concedes have 
been decided contrary to his position previously by this Court: (1) the 
trial court erred in instructing the jury on the statutory aggravating 
circumstance that the murder was especially heinous, atrocious, or 
cruel, N.C.G.S. § 15A-2000(e)(9), in violation of the United States 
Constitution; (2) the trial court erred in requiring jurors to find that 
nonstatutory mitigating circumstances had mitigating value before 
considering the evidence offered in support of the mitigating circum- 
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stances, in violation of both the North Carolina and the United 
States Constitutions; and (8) the trial court erred in instructing that 
each juror was allowed, rather than required, to consider mitigating 
circumstances he or she found at Issue Two when weighing the aggra- 
vating circumstances against the mitigating circumstances, in viola- 
tion of both the North Carolina and the United States Constitutions. 


Defendant raises these issues for purposes of permitting this 
Court to reexamine its prior holdings and also for the purpose of pre- 
serving them for any possible further judicial review. We have con- 
sidered defendant’s argument on these issues and find no compelling 
reason to depart from our prior holdings. These assignments of error 
are overruled. 


PROPORTIONALITY REVIEW 


[15] Having found no error in either the guilt or sentencing phase, we 
must determine whether: (1) the evidence supports the aggravating 
circumstances found by the jury; (2) passion, prejudice, or any other 
arbitrary factor influenced the imposition of the death sentence; and 
(3) the sentence is “excessive or disproportionate to the penalty 
imposed in similar cases, considering both the crime and the defend- 
ant.” N.C.G.S. § 15A-2000(d)(2). 


In the present case, defendant was convicted of first-degree mur- 
der on the basis of malice, premeditation, and deliberation and also 
under the felony murder rule. The jury found the aggravating circum- 
stances that the murder was committed while defendant was engaged 
in the commission of arson, N.C.G.S. § 15A-2000(e)(5); that the mur- 
der was committed while defendant was engaged in the commission 
of rape, N.C.G.S. § 15A-2000(e)(5); that the murder was committed 
while defendant was engaged in the commission of a sexual offense, 
N.C.G.S. § 15A-2000(e)(5); and that the murder was especially 
heinous, atrocious, or cruel, N.C.G.S. § 15A-2000(e)(9). We conclude 
that the evidence supports each aggravating circumstance found. We 
further conclude, based on a thorough review of the record, that the 
sentence of death was not imposed under the influence of passion, 
prejudice, or any other arbitrary factor. Thus, the final statutory duty 
of this Court is to conduct a proportionality review. 


Proportionality review is designed to “eliminate the possibility 
that a person will be sentenced to die by the action of an aberrant 
jury.” State v. Holden, 321 N.C. 125, 164-65, 362 S.E.2d 513, 537 (1987), 
cert. denied, 486 U.S. 1061, 100 L. Ed. 2d 935 (1988). In conducting 
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proportionality review, we determine whether “the sentence of death 
is excessive or disproportionate to the penalty imposed in similar 
cases, considering both the crime and the defendant.” State v. 
Williams, 308 N.C. 47, 79, 301 S.E.2d 335, 355, cert. denied, 464 U.S. 
865, 78 L. Ed. 2d 177 (1983); accord N.C.G.S. § 15A-2000(d)(2). 
Whether the death penalty is disproportionate “ultimately rest[s] 
upon the ‘experienced judgments’ of the members of this Court.” 
Green, 336 N.C. at 198, 443 S.E.2d at 47. 


In our proportionality review, it is proper to compare the present 
case with other cases in which this Court has concluded that the 
death penalty was disproportionate. State v. McCollum, 334 N.C. 208, 
433 S.E.2d 144 (1993), cert. denied, 512 U.S. 1254, 129 L. Ed. 2d 895 
(1994). It is also proper for this Court to compare this case with the 
cases in which we have found the death penalty to be proportionate. 
Id. Although we review all of these cases when engaging in this statu- 
tory duty, we will not undertake to discuss or cite all of those cases 
each time we carry out that duty. Id. 


This Court has determined that the sentence of death was dis- 
proportionate in seven cases: State v. Benson, 323 N.C. 318, 372 
S.E.2d 517 (1988); State v. Stokes, 319 N.C. 1, 352 8.E.2d 653 (1987); 
State v. Rogers, 316 N.C. 203, 341 $.E.2d 713 (1986), overruled on 
other grounds by State v. Gaines, 345 N.C. 647, 483 $.E.2d 396, cert. 
denied, —— U.S. —-, — L. Ed. 2d —, 66 U.S.L.W. 3262 (1997), and 
by State v. Vandiver, 321 N.C. 570, 364 S.E.2d 373 (1988); State v. 
Young, 312 N.C. 669, 325 S.E.2d 181 (1985); State v. Hill, 311 N.C. 465, 
319 §.E.2d 163 (1984); State v. Bondurant, 309 N.C. 674, 309 S.E.2d 
170 (1983); and State v. Jackson, 309 N.C. 26, 305 S.E.2d 703 (1983). 


However, we find the present case distinguishable from each of 
these seven cases. In three of those cases, Benson, 323 N.C. 318, 372 
S.E.2d 517; Stokes, 319 N.C. 1, 352 S.E.2d 653; and Jackson, 309 N.C. 
26, 305 S.E.2d 703, the defendant either pled guilty or was convicted 
by the jury solely under the theory of felony murder. Here, defendant 
was convicted on the theory of malice, premeditation, and delibera- 
tion and also under the felony murder rule. We have said that “[t]he 
finding of premeditation and deliberation mdicates a more cold- 
blooded and calculated crime.” State v. Artis, 325 N.C. 278, 341, 384 
S.E.2d 470, 506 (1989), sentence vacated on other grounds, 494 U.S. 
1023, 108 L. Ed. 2d 604 (1990). 


Further, of the cases in which this Court has found the death 
penalty disproportionate, only two involved the especially heinous, 
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atrocious, or cruel aggravating circumstance. Stokes, 319 N.C. 1, 352 
S.E.2d 653; Bondurant, 309 N.C. 674, 309 S.E.2d 170. Neither Stokes 
nor Bondurant is similar to this case. In Stokes, the defendant was 
convicted under a theory of felony murder, and there was virtually no 
evidence of premeditation and deliberation. As noted above, in the 
present case, defendant was convicted upon a theory of premedita- 
tion and deliberation as well as under the felony murder rule. 
Further, in Stokes, the victim was killed at his place of business. In 
the present case, the victim was killed in what was the equivalent of 
her home—her father’s home. A murder in one’s home “shocks the 
conscience, not only because a life was senselessly taken, but 
because it was taken [at] an especially private place, one [where] a 
person has a right to feel secure.” State v. Brown, 320 N.C. 179, 231, 
358 S.E.2d 1, 34, cert. denied, 484 U.S. 970, 98 L. Ed. 2d 406 (1987). 


Bondurant is also distinguishable from the present case. In 
Bondurant, the defendant exhibited remorse and concern for the vic- 
tim’s life by immediately seeking medical help for the victim. In the 
present case, by contrast, after shooting the victim in the head sev- 
eral times, defendant set the victim’s body on fire in an attempt to 
cover up the crime and insure the victim’s death. 


Finally, the sexual assault of the sixteen-year-old victim as well as 
~ the mutilation of her body render this murder particularly dehuman- 
izing. This Court has often found a death sentence proportionate 
where the defendant sexually assaulted the victim of first-degree 
murder. See State v. Perkins, 345 N.C. 254, 290, 481 S.E.2d 25, 42, cert. 
denied, —- U.S. —~, —— L. Ed. 2d ——, 66 U.S.L.W. 3256 (1997); State 
v. Payne, 337 N.C. 505, 537, 448 S.E.2d 93, 112 (1994), cert. denied, 
514 U.S. 1038, 131 L. Ed. 2d 292 (1995); State v. Lee, 335 N.C. 244, 294, 
439 S.E.2d 547, 574, cert. denied, 513 U.S. 891, 130 L. Ed. 2d 162 
(1994). 


We recognize that juries may have imposed sentences of life 
imprisonment in cases which are similar to the present case. 
However, this fact “does not automatically establish that juries have 
‘consistently’ returned life sentences in factually similar cases.” 
Green, 336 N.C. at 198, 443 S.E.2d at 47. This Court has long rejected 
a mechanical or empirical approach to comparing cases that are 
superficially similar. State v. Robinson, 336 N.C. 78, 1389, 443 S.E.2d 
306, 337 (1994), cert. denied, 513 U.S. 1089, 130 L. Ed. 2d 650 (1995). 


After reviewing the cases, we conclude that the present case is 
more similar to certain cases in which we have found the sentence of 
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death proportionate than to those in which we have found the sen- 
tence of death disproportionate or those in which juries have con- 
sistently returned recommendations of life imprisonment. 


Based on the nature of this crime, and particularly the distin- 
guishing features noted above, we cannot conclude as a matter of law 
that the sentence of death was excessive or disproportionate. We 
hold that defendant received a fair trial and capital sentencing pro- 
ceeding, free from prejudicial error. 


NO ERROR. 


STATE OF NORTH CAROLINA v. LESLEY EUGENE WARREN 


No. 562A96 
(Filed 7 November 1997) 


1. Criminal Law § 1342 (NCI4th Rev. )— capital sentencing— 
photographs of prior victim—admissibility to illustrate 
testimony and show aggravating circumstance 


Postmortem photographs of a woman defendant previously 
murdered in South Carolina were properly admitted in defend- 
ant’s capital sentencing proceeding to illustrate an officer’s testi- 
mony and to support the existence of the (e)(3) aggravating 
circumstance that defendant had previously been convicted of a 
felony involving violence to a person. N.C.G.S. § 15A-2000(e)(3). 


Am Jur 2d, Trial §§ 1759, 1760. 


Sufficiency of evidence, for purposes of death penalty, 
to establish statutory aggravating circumstance that 
defendant was previously convicted of or committed other 
violent offense, had history of violent conduct, posed con- 
tinuing threat to society, and the like—post-Gregg cases. 
65 ALR4th 838. 


2. Criminal Law § 1335 (NCI4th Rev. )— capital sentencing— 
victim’s disinterment—admissibility of videotape — 

A videotape of the disinterment of the murder victim’s body 

was properly admitted in a capital sentencing proceeding to illus- 

trate an officer’s testimony regarding defendant’s treatment and 
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concealment of the body and to show defendant’s intent to kill, 
malice, premeditation, and deliberation. 


Am Jur 2d, Evidence §§ 979-985. 


. Evidence and Witnesses § 2171 (NCI4th)— capital sen- 


tencing—cross-examination of defendant’s expert— 
defendant’s prior bad acts—door opened—basis for 
diagnosis | 

The trial court properly permitted the State to cross-examine 
defendant’s expert witness in a capital sentencing proceeding 
about bad acts defendant committed prior to the murder in this 
case since (1) defendant opened the door by eliciting testimony 
about these bad acts on direct examination, and (2) the cross- 
examination was proper to explore the basis for the expert’s 
opinion and diagnosis where the expert had testified on direct 
examination that prior bad acts, including defendant’s acts of 
theft, vandalism, and distributing threatening letters, formed the 
basis for various diagnoses over the years. Furthermore, the 
State’s cross-examination of defendant’s expert about defend- 
ant’s prior bad acts did not violate defendant’s plea agreement 
because that agreement specifically permitted the State to offer 
evidence of defendant’s prior crimes if such evidence became rel- 
evant to cross-examination of a defense witness. 


Am Jur 2d, Evidence §§ 404 et seq. 


. Criminal Law § 466 (NCIH4th Rev.)— capital sentenc- 


ing—life sentence in South Carolina—parole eligibility— 
irrelevancy 


The trial court did not err when it refused to allow defendant 
to inform the jury in a capital sentencing proceeding that he had 
received a life sentence for first-degree murder in South Carolina 
under which he is parole-eligible after serving twenty years 
because evidence about parole eligibility does not reveal any- 
thing about defendant’s character or record or about circum- 
stances of the offense. The case of Simmons v. South Carolina, 
512 U.S. 154, is inapposite because defendant will be eligible for 
parole after serving twenty years of his life sentence in South 
Carolina and would have been eligible for parole after serving 
twenty years had he received a life sentence in this case. 


Am Jur 2d, Trial § 1661. 
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5. Criminal Law § 1364 (NCI4th Rev. )— capital sentencing— 
(e)(3) aggravating circumstance—meaning of “previously 
convicted” 


The “previously convicted” language in the N.C.G.S. 
§ 15A-2000(e)(3) aggravating circumstance includes criminal 
activity conducted prior to the events out of which the charge of 
murder arose, even when the conviction came after those events, 
provided the conviction occurs before the capital sentencing pro- 
ceeding in which it is used as the basis of the (e)(3) aggravator. 
Therefore, the trial court properly submitted defendant’s convic- 
tion for first-degree murder in South Carolina for consideration 
under the (e)(3) aggravating circumstance where defendant 
committed the South Carolina murder before he committed the 
murder in this case and was convicted of it prior to this capital 
sentencing proceeding, even though his South Carolina convic- 
tion did not precede the murder at issue. Contrary language in 
State v. Williams, 339 N.C. 1, 452 S.E.2d 245 is disavowed. 


Am Jur 2d, Trial §§ 1759, 1760. 


Sufficiency of evidence, for purposes of death penalty, 
to establish statutory aggravating circumstance that 
defendant was previously convicted of or committed other 
violent offense, had history of violent conduct, posed con- 
tinuing threat to society, and the like—post-Gregg cases. 
65 ALR4th 838. 


6. Criminal Law § 690 (NC1I4th Rev.)— capital sentencing— 
mitigating circumstance—age—peremptory instruction not 
required 

Although defendant was only twenty-two and a half years old 
when he murdered the victim, his mental and physical maturity, 
experience, and prior criminal history supported the trial court’s 
denial of defendant’s request for a peremptory instruction in this 
capital sentencing proceeding on the (f)(7) mitigating circum- 
stance of age. N.C.G.S. § 15A-2000(f)(7). 


Am Jur 2d, Trial §§ 1759, 1760. 


Sufficiency of evidence, for purposes of death penalty, 
to establish statutory aggravating circumstance that 
defendant was previously convicted of or committed other 
violent offense, had history of violent conduct, posed con- 
tinuing threat to society, and the like—post-Gregg cases. 
65 ALR4th 838. 
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Criminal Law § 690 (NCI4th Rev. )— capital sentencing— 
nonstatutory mitigating circumstance—failure to give 
peremptory instruction—harmless error 


The trial court erred in the denial of defendant’s request for 
a peremptory instruction on the nonstatutory mitigating cir- 
cumstance that he had graduated from a truck-driving school 
because the evidence on this circumstance was uncontroverted 
and the State stipulated to this fact; however, this error was 
harmless beyond a reasonable doubt where the jury knew that 
it was uncontroverted that defendant had graduated from truck- 
driving school; this fact was listed as a nonstatutory mitigator on 
the Issues and Recommendation as to Punishment form; the 
prosecutor stated during closing argument that the State had 
stipulated to this fact; and a peremptory instruction would thus 


not have altered the jury’s conclusion regarding defendant’s 


sentence. 
Am Jur 2d, Trial §§ 1759, 1760. 


Sufficiency of evidence, for purposes of death penalty, 
to establish statutory aggravating circumstance that 
defendant was previously convicted of or committed other 
violent offense, had history of violent conduct, posed con- 
tinuing threat to society, and the like—post-Gregg cases. 
65 ALR4th 838. 


. Criminal Law § 458 (NCH4th Rev.)— capital sentencing— 


prosecutor’s jury argument—value of statutory mitigating 
circumstances—no gross impropriety 


The prosecutor's jury argument in a capital sentencing pro- 
ceeding that, if the jury found statutory mitigating circumstances 
to exist, “then you should consider them in whatever way you 
might want to use them,” while somewhat misleading as to the 
value the jury must accord to statutory mitigating circumstances, 


‘was not so grossly improper as to require the trial court to inter- 


vene ex mero motu and was not reversible error where the trial 
court correctly instructed the jurors on the law regarding statu- 
tory and nonstatutory mitigating circumstances, and the court — 
also instructed that the jurors must apply the law as the court 
gave it to them, not as the attorneys gave it to them or as they 
might like it to be. 


Am Jur 2d, Trial §§ 1759, 1760. 


10. 


11. 


12. 
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Sufficiency of evidence, for purposes of death penalty, 
to establish statutory aggravating circumstance that 
defendant was previously convicted of or committed other 
violent offense, had history of violent conduct, posed con- 
tinuing threat to society, and the Hhke—post-Gregg cases. 
65 ALR4th 838. 


. Criminal Law § 115 (NCI4th Rev.)— report of defendant’s 


nontestifying psychologist—no constitutional or statutory 
right to discovery 

The State had no constitutional or statutory right to dis- 
cover the report of a clinical psychologist who had examined 
defendant, at defendant’s request, in preparation for his mur- 
der trial where defendant did not intend to introduce the report 
at trial and did not call the psychologist to testify. N.C.G.S. 
§§ 15A-905(b). 


Am Jur 2d, Depositions and Discovery §§ 50, 51, 56, 65. 


Criminal Law § 98 (NCHI4th Rev. )— compelling discovery— 
inherent authority of trial court 

The trial court possesses inherent authority to compel dis- 
covery in certain instances in the interest of Justice when no 
statute has placed a limitation on the trial court’s authority. 


Am Jur 2d, Depositions and Discovery §§ 5, 7. 


Criminal Law § 115 (NCI4th Rev. )— nontestifying psychol- 
ogist’s report—denial of pretrial discovery 

Under the limitation set forth in N.C.G.S. § 15A-906, the trial 
court properly declined to compel defendant to disclose his non- 
testifying psychologist’s report when the State requested such 
disclosure prior to trial. 


Am Jur 2d, Depositions and Discovery §§ 50, 51, 56, 65. 


Criminal Law § 98 (NCI4th Rev. )— pretrial discovery—lim- 
iting statute—discovery at later stage—inherent authority 
of court | 

Even when statutes limit the trial court’s authority to compel 
pretrial discovery, the court may retain inherent authority to 
compel discovery of the same documents at a later stage of the 
proceedings. 


Am Jur 2d, Depositions and Discovery §§ 5, 7. 
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Criminal Law § 115 (NCI4th Rev.)— discovery—report of 
nontestifying psychologist—use for cross-examining 
expert 


The trial court had the inherent authority to compel defend- 
ant to disclose to the State a nontestifying psychologist’s report 
after defendant admitted guilt of first-degree murder and after 
the capital sentencing proceeding was underway where defend- 
ant’s mental health expert testified that he had studied every 
mental health report in defendant’s medical history, and the State 
sought to discover the nontestifying psychologist’s report for use 
during its cross-examination of defendant’s expert. Assuming 
that the trial court erred in compelling such discovery, the error | 
was harmless beyond a reasonable doubt where nothing in the 
record suggests that the State’s cross-examination of defendant’s 
expert would not have been equally effective without the use of 
the report. 


Am Jur 2d, Depositions and Discovery §§ 93 et seq., 
260, 263. 


Jury § 226 (NCI4th)— excusal for cause—death penalty 
views—rehabilitation denied 


The trial court did not abuse its discretion in denying defend- 
ant’s requests to rehabilitate five jurors excused for cause based 
upon their death penalty views where each of the jurors clearly 
demonstrated that he or she would have been unable to vote for 
the death penalty under any circumstances; the court asked clar- 
ifying questions of the first four to assure their opposition to the 
death penalty; and the last juror’s statements were so clear that 
the court did not need to ask further questions before excusing 
him. 


Am Jur 2d, Jury §§ 205, 206, 279. 


Criminal Law § 1402 (NCI4th Rev.)— death penalty not 
disproportionate 

A sentence of death imposed upon defendant for first-degree 
murder is not excessive or disproportionate where the jury found 
as an aggravating circumstance that defendant had been previ- 
ously convicted of a felony involving the use or threat of violence 
to the person, N.C.G.S. § 15A-2000(e)(3), and defendant had pre- 
viously been convicted of another first-degree murder. 


Am Jur 2d, Criminal Law §§ 625-628. 
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Appeal of right pursuant to N.C.G.S. § 7A-27(a) from a Judgment 
imposing a sentence of death entered by Stephens (Ronald L.), J., at 
the 18 September 1995 Criminal Session of Superior Court, 
Buncombe County, upon defendant’s plea of guilty of first-degree 
murder. Heard in the Supreme Court 15 October 1997. 


Michael F. Easley, Attorney General, by William P. Hart, 
Special Deputy Attorney General, for the State. 


Anthony Lynch for defendant-appellant. 


WHICHARD, Justice. 


In February 1995 defendant, Lesley Eugene Warren, pled guilty to 
the first-degree murder of Jayme Denise Hurley. After a capital sen- 
tencing proceeding, the jury recommended a sentence of death. 
Defendant now appeals from this sentence. We find no prejudicial 
error and hold that defendant received a fair capital sentencing pro- 
ceeding and that the sentence of death is not disproportionate. 


The State’s evidence tended to show that on 24 May 1990, defend- 
ant visited the home of Jayme Hurley, defendant’s former juvenile 
counselor. Defendant told Hurley he needed help, and Hurley agreed 
to let defendant sleep on her couch for the night. Late in the evening, 
defendant strangled Hurley to death. 


Defendant took Hurley’s dead, naked body to a rocky and remote 
area of the Pisgah National Forest, 210 feet from a paved road, and 
buried the body in a shallow grave covered with rocks and an engine 
part. He placed Hurley’s clothes under a log a short distance away. 
Police did not find the body until 18 July 1990. 


Upon questioning, defendant admitted that he had killed Hurley. 
Defendant pled guilty to first-degree murder. During his capital sen- 
tencing proceeding, defendant stipulated that he had been convicted 
of the first-degree murder of another woman, Velma Faye Gray, in 
South Carolina, for which he was sentenced to life in prison. 


Defendant first contends the trial court erred by allowing into 
evidence, over defendant’s objection, postmortem photographs of the 
woman he murdered in South Carolina and a videotape of the disin- 
terment of the victim in this case. He asserts that these images unduly 
prejudiced the jury against him and lacked relevance to any issue in 
sentencing. We disagree. 
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During a sentencing proceeding, the trial court may admit any 
evidence it “ ‘deems relevant to sentenc[ing].’ ” State v. Heatwole, 344 
N.C. 1, 25, 473 S.E.2d 310, 322 (1996) (quoting State v. Daughtry, 340 
N.C. 488, 517, 459 S.E.2d 747, 762 (1995), cert. denied, — U.S. —, 
133 L. Ed. 2d 739 (1996)), cert. denied, U.S. —, 137 L. Ed. 2d 339 
(1997). “[T]he State must be permitted to present any competent evi- 
dence supporting the imposition of the death penalty,” 7d., including 
photographs of the victim. The State may introduce photographs and 
videotapes to illustrate the testimony of a witness regarding the man- 
ner of a killing. State v. Kandies, 342 N.C. 419, 444, 467 S.E.2d 67, 80, 
cert. denied, —— U.S. ——, 136 L. Ed. 2d 167 (1996). Further, the State 
may present evidence of the circumstances surrounding a defendant’s 
prior felony, notwithstanding the defendant’s stipulation to the record 
of conviction, to support the existence of aggravating circumstances. 
Heatwole, 344 N.C. at 19, 473 S.E.2d at 319. If the felony of which 
defendant has previously been convicted was a particularly shocking 
or heinous crime, the jury should be so informed. Id. 





_{1],{2] Here, the postmortem photographs of Gray, defendant’s 
victim in South Carolina, illustrated the testimony of Sergeant 
Michael Ennis and supported the existence of the (e)(8) aggra- 
vating circumstance, that defendant had been previously convicted 
of a felony involving the use of violence to a person. See N.C.G.S. 
§ 15A-2000(e)(3) (Supp. 1996). The videotape of the disinterment of 
Hurley, defendant’s victim in this case, properly illustrated the testi- 
mony of Captain Ross Robinson regarding defendant’s treatment and 
concealment of the body. This evidence was competent and relevant 
circumstantial evidence regarding defendant's intent to kill, malice, 
premeditation, and deliberation. See Kandies, 342 N.C. at 444, 467 
S.E.2d at 81. 


Whether photographic evidence is more probative than prejudi- 
cial is within the trial court’s discretion. Heatwole, 344 N.C. at 25, 473 
S.E.2d at 322; State v. Hennis, 323 N.C. 279, 285, 372 S.E.2d 523, 527 
(1988). Here, defendant has failed to show that the trial court abused 
its discretion by admitting photographs of defendant’s prior murder 
victim or by admitting a videotape of the disinterment of the victim in 
this case. This assignment of error is overruled. | 


[3] Defendant next argues that the trial court improperly permitted 
the State to cross-examine defendant’s expert witness, Dr. Bruce 
Welch, about bad acts defendant committed prior to the murder in 
this case. Defendant contends that this cross-examination violated 
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his plea agreement and the Rules of Evidence. This contention lacks 
merit for several reasons. 


First, defendant opened the door by eliciting testimony about 
these acts on direct examination. Welch testified that defendant was 
referred to the Blue Ridge Community Mental Health Center in 1982 
because defendant “wrote letters that were strange enough, bizarre 
_and frightening enough to people that he was referred for treatment 
and evaluation.” Welch also testified that defendant had “broken all 
kinds of rules . . . vandalized things . . . stolen things.” 


After defendant elicited this testimony, the State notified the trial 
court that it intended on cross-examination to inquire into details of 
defendant's threatening letters and acts of vandalism and theft. The 
trial court heard arguments and considered vovr dire testimony 
before allowing limited inquiry into the matters brought out on direct 
examination. During this cross-examination before the jury, the State 
questioned Welch about defendant’s threatening letters, theft, and 
- vandalism, and highlighted inconsistencies between Welch’s testi- 
~ mony and the report from Blue Ridge Community Mental Health 
Center. This was proper. The law “wisely permits evidence not other- 
wise admissible to be offered to explain or rebut evidence elicited by 
the defendant himself.” State v. Albert, 303 N.C. 173, 177, 277 S..2d 
439, 441 (1981). 


The cross-examination was also proper to explore the basis for 
the expert’s opinion and diagnoses. Defendant’s expert had testified 
on direct examination that prior bad acts, including defendant’s acts 
of theft, vandalism, and distributing threatening letters, formed the 
basis for the various diagnoses of defendant over the years. As such, 
they were relevant to the jury’s full understanding and consideration 
of those diagnoses. See N.C.G.S. § 8C-1, Rule 705 (1992); State v. 
Coffey, 336 N.C. 412, 420, 444 S.E.2d 431, 436 (1994). 


The trial court has broad discretion over the scope of 
cross-examination. State v. Woods, 345 N.C. 294, 307, 480 S.E.2d 
647, 653, cert. denied, —— U.S. —-, 189 L. Ed. 2d 132 (1997). In a 
sentencing proceeding, the Rules of Evidence do not limit this dis- 
cretion because they do not apply. N.C.G.S. § 8C-1, Rule 1101(b)(3) 
(1992); see also N.C.G.S. § 15A-2000(a)(3) (evidence “may be pre- 
sented as to any matter that the court deems relevant to sen- 
tence”). Because defendant first elicited the testimony about his 
prior bad acts and because those acts formed part of the basis of 
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his expert’s diagnoses, the trial court did not abuse its discretion in 
permitting the State to cross-examine the expert regarding them. 


Further, defendant waived his right to appellate review by not 
fully objecting and not properly preserving the objections he made. 
- Although defendant filed motions 7n limine requesting that the trial 
court preclude the State from presenting evidence of his prior bad 
acts, “[a] motion in limine is insufficient to preserve for appeal the 
question of the admissibility of evidence if the defendant fails to fur- 
ther object to that evidence at the time it is offered at trial.” State v. 
Conaway, 339 N.C. 487, 521, 453 S.E.2d 824, 845, cert. denied, —— 
U.S. —, 133 L. Ed. 2d 153 (1995). Defendant objected to some evi- 
dence of prior bad acts, but he waived any right to review of that evi- 
dence by presenting similar evidence on direct examination of his 
own expert and by not objecting to similar evidence offered by the 
State. See State v. Alford, 339 N.C. 562, 569-70, 453 S.E.2d 512, 516 
(1995). 


Finally, the State’s cross-examination of defendant’s expert 
regarding defendant’s prior bad acts did not violate defendant’s plea 
agreement. That agreement specifically permitted the State to offer — 
evidence about defendant’s prior crimes if such evidence became rel- 
evant to cross-examination of a defense witness. This assignment of 
error is overruled. 


[4] By his third assignment of error, defendant contends the trial 
court erred and violated his constitutional rights when it refused to 
allow him to inform the jury that he had received a life sentence for 
first-degree murder in South Carolina under which he is parole- 
eligible after serving twenty years. Defendant concedes that this 
Court has decided this issue contrary to his position. In State v. 
Payne, 337 N.C. 505, 516, 448 S.E.2d 93, 99 (1994), cert. denied, 514 
U.S. 10388, 131 L. Ed. 2d 292 (1995), this Court held that “evidence 
about parole eligibility is not relevant in a capital sentencing pro- 
ceeding because it does not reveal anything about defendant’s char- 
acter or record or about any circumstances of the offense.” The Court 
also held that Simmons v. South Carolina, 512 U.S. 154, 129 L. Ed. 2d 
133 (1994), does not affect this position where a defendant is parole- 
eligible if given a life sentence. Payne, 337 N.C. at 516, 448 $.E.2d at 
99. In Simmons the United States Supreme Court held that it was 
error to refuse to give a proposed jury instruction that a defendant 
was ineligible for parole under state law. That case is inapposite 
because defendant here will be eligible for parole after serving 
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twenty years of his life sentence in South Carolina and would have 
been eligible for parole after serving twenty years had he received a 
life sentence in this case. See State v. Skipper, 337 N.C. 1, 44, 446 
S.E.2d 252, 276 (1994), cert. denied, 513 U.S. 1134, 130 L. Ed. 2d 895 
(1995). This assignment of error is overruled. 


{5] By his fourth assignment, defendant argues that because he 
had not been convicted of the prior murder before he committed the 
murder in this case, the trial court improperly submitted the (e)(8) 
aggravating circumstance to the jury. He recognizes that N.C.G.S. 
§ 15A-2000(e)(3) permits a jury to consider as an aggravating circum- 
stance whether “defendant had been previously convicted of a felony 
involving the use or threat of violence to the person.” He asserts, 
however, that this aggravating circumstance cannot be submitted 
when only the conduct, not the conviction, preceded the murder at 
issue. He acknowledges that the conduct upon which his prior mur- 
der conviction was based occurred before the murder at issue. 


Defendant relies primarily upon dictum in State v. Williams, 339 
N.C. 1, 46, 452 S.E.2d 245, 272 (1994), cert. denied, ——- U.S. —-, 188 
L. Ed. 2d 61 (1995), where this Court stated that a jury instruction on 
the (e)(3) aggravating circumstance is correct when it “tells the jury 
that the [prior felony] conviction, in order to be an aggravating cir- 
cumstance, must have preceded the murder for which defendant had 
been found guilty.” This dictum is contrary to many decisions of this 
Court, both pre- and post-Williams. This Court has held on numerous 
occasions that the (e)(8) circumstance is properly submitted when 
the conduct upon which the prior conviction is based occurred prior 
to the murder at issue. In State v. Goodman, 298 N.C. 1, 22, 257 S.E.2d 
569, 583 (1979), we stated: 


G.S. 15A-2000(e)(8) states that one of the aggravating factors 
which may justify the imposition of the death penalty is the fact 
that the “defendant had been previously convicted of a felony 
involving the use or threat of violence to the person.” This sec- 
tion requires that there be evidence that (1) defendant had been 
convicted of a felony, that (2) the felony for which he was con- 
victed involved the “use or threat of violence to the person,” and 
that (3) the conduct upon which this conviction was based 
was conduct which occurred prior to the events out of which the 
capital felony charge arose. 


(Emphasis added.) The Goodman interpretation was reaffirmed sev- 
eral times before Williams. See, e.g., State v. Hamlette, 302 N.C. 490, 
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503-04, 276 S.E.2d 338, 347 (1981); State v. Silhan, 302 N.C. 223, 266, 
275 S.E.2d 450, 480 (1981), overruled on other grounds by State v. 
Sanderson, 346 N.C. 669, 679, 488 S.E.2d 133, 138 (1997). In cases 
decided post-Williams, this Court has reviewed its prior decisions 
and reaffirmed the Goodman holding. See, e.g., State v. Burke, 343 
N.C. 129, 157-59, 469 S.E.2d 901, 915, cert. dented, —- U.S. ——, 136 
L. Ed. 2d 409 (1996); State v. Lyons, 343 N.C. 1, 22, 468 S.E.2d 204, 
214, cert. denied, —— U.S. —., 186 L. Ed. 2d 167 (1996). 


We now reaffirm that the “previously convicted” language in 
N.C.G.S. § 15A-2000(e)(3) includes “criminal activity conducted prior 
to the events out of which the charge of murder arose,” even when 
the conviction came after those events, provided the conviction 
occurs before the capital sentencing proceeding in which it is used as 
the basis of the (e)(3) aggravator. Lyons, 343 N.C. at 22, 468 $.E.2d at 
214 (emphasis added). We disavow the language in Williams to the 
contrary. See Williams, 339 N.C. at 46, 452 S.E.2d at 272. Because 
defendant committed the murder in South Carolina before he com- 
mitted the murder here and was convicted of it prior to this capital 
sentencing proceeding, the trial court properly submitted the South 
Carolina conviction for consideration under the (e)(3) aggravating 
circumstance. We thus overrule this assignment of error. 


[6] In his next assignment, defendant contends the trial court com- 
- mitted prejudicial error by denying his requests for peremptory 
instructions on the statutory mitigating circumstance regarding his 
age at the time of the crime, N.C.G.S. § 15A-2000({)(7), and on the 
nonstatutory mitigating circumstance that he had graduated: from 
truck-driving school. We disagree. 


Where a defendant requests a peremptory instruction and “all of 
the evidence... , if believed, tends to show that a particular mitigat- 
ing circumstance does exist, the defendant is entitled to a peremp- 
tory instruction on that circumstance.” State v. Johnson, 298 N.C. 47, 
76, 257 S.E.2d 597, 618 (1979). All of the evidence here did not sup- 
port the existence of the mitigating circumstance regarding defend- 
ant’s age, however. 


Under the (f)(7) mitigating circumstance, age does not mean 
solely chronological age. Rather, the circumstance “permits the jury 
to consider such factors as the defendant’s mental and physical matu- 
rity, experience, and prior criminal history as well as his chronologi- 
cal age in determining whether age is mitigating.” State v. Simpson, 
341 N.C. 316, 350, 462 S.E.2d 191, 210 (1995), cert. denied, —— U.S. 
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—, 134 L. Ed. 2d 194 (1996). Although defendant was only twenty- 
two and a half years old when he murdered Hurley, his mental and 
physical maturity, experiences, and prior criminal history all support 
the trial court’s decision to deny the request for a peremptory instruc- 
tion on the (f{)(7) circumstance. Defendant had an IQ of 115-125. He 
had graduated from truck-driving school. He admitted to hiding the 
bodies of his murder victims to avoid being accused of those crimes. 
Defendant had entered the military at the age of nineteen. He had 
considerable work experience, including jobs at a factory, in a restau- 
rant, and as a truck driver. He had two sons. He also had a consider- 
able history of criminal behavior. From the age of ten, defendant had 
been lying, stealing, vandalizing property, breaking into homes, 
threatening people, and using illegal drugs. Additionally, defendant 
admitted that he had committed a prior murder. Under these circum- 
stances the assertion that “all of the evidence” supports the existence 
of the (f)(7) mitigating circumstance cannot avail. See, e.g., id. at 
346-47, 462 S.E.2d at 208; State v. Turner, 330 N.C. 249, 268-69, 410 
9.E.2d 847, 858 (1991). The trial court thus did not err in denying 
defendant’s request for a peremptory instruction. 


[7] Defendant twice requested and was denied a peremptory in- 
struction on the nonstatutory mitigating circumstance that he had 
graduated from truck-driving school. The evidence on this was 
uncontroverted, and the State stipulated to this fact. The trial court 
thus erred in denying defendant’s requests. State v. Buckner, 342 N.C. 
198, 235, 464 S.E.2d 414, 435 (1995), cert. denied, —— U.S. ——, 136 
L. Ed. 2d 47 (1996). 


This error is harmless beyond a reasonable doubt, however. 
N.C.G.S. § 15A-1443(b) (1988). The jury knew defendant had gradu- 
ated from truck-driving school and that this was uncontroverted. It 
knew that it could consider this as a nonstatutory mitigator because 
it was listed as such on the Issues and Recommendation as to 
Punishment form. During the State’s closing arguments, the prosecu- 
tor stated, “With regard to the nonstatutory, you have to find first, 
folks, the truck driver school. You have to find first that it exists. 
Well, we’ve all stipulated he graduated from the school.” Under these 
circumstances, we cannot reasonably hold that a peremptory instruc- 
tion on this nonstatutory mitigating circumstance would have altered 
the jury’s conclusion regarding defendant’s sentence. This assign- 
ment of error is overruled. 


{8] In his sixth assignment, defendant asserts that the trial court 
abused its discretion in overruling his objection to a statement made 
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during the State’s closing argument and that the court should have 
intervened ex mero motu to correct a later remark by the prosecutor. 
Both comments concerned how jurors should treat mitigating cir- 
cumstances. First, one of the prosecutors stated that the jury “must 
consider [whether] any of the factors [the jurors] may have heard 
about [are] mitigating. Are they such as the law requires... .” At this 
point defendant objected and was overruled. Second, the State’s 
other prosecutor stated: 


There are two.types of circumstances that you deal with, statu- 
tory and non-statutory, and there’s a different process you go 
about when you decide whether or not they exist. The statu- 
tory ...if you find that they exist, then you should consider them 
in whatever way you might want to use them. With regard to the 
non-statutory, ... you have to find first that it exists. ... Secondly, 
you have to find that it has mitigating value. 


Defendant did not object to this statement at trial. 


It is well settled that the arguments of counsel are left largely to 
the discretion of the trial court. State v. Williams, 317 N.C. 474, 481, 
346 S.E.2d 405, 410 (1986). 


In capital cases ... an appellate court may review the prosecu- 
tion’s argument, even though defendant raised no objection at 
trial, but the impropriety of the argument must be gross indeed in 
order for this Court to hold that a trial judge abused his discre- 
tion in not recognizing and correcting ex mero motu an argument 
which defense counsel apparently did not believe was prejudicial 
when he heard it. 


State v. Johnson, 298 N.C. 355, 369, 259 S.E.2d 752, 761 (1979). A trial 
court is not required to intervene ex mero motu where a prosecutor 
makes comments during closing argument which are substantially 
correct “shorthand summaries” of the law, “even if slightly slanted 
toward the State’s perspective.” State v. Frye, 341 N.C. 470, 491, 461 
S.E.2d 664, 682-83 (1995), cert. denied, —— U.S. —,, 1384 L. Ed. 2d 526 
(1996). 


As to the first statement here, defendant's objection interrupted 
the prosecutor’s sentence, and the trial court could not determine 
whether the sentence would be objectionable. The court thus prop- 
erly permitted the prosecutor to complete her statement. Defendant 
does not now contest the propriety of the prosecutor’s completed 
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statement. The trial court thus did not err or abuse its discretion in 
overruling the objection. 


The second argument which defendant now asserts was 
improper, while perhaps somewhat misleading as to the value the 
jury must accord to statutory mitigating circumstances, was not so 
grossly improper as to require the trial court to intervene ex mero 
motu. Further, the court correctly instructed the jurors on the law 
regarding statutory and nonstatutory mitigating circumstances. It 
also instructed that the jurors must apply the law as the court gave it 
to them, not as the attorneys gave it to them or as the jurors might 
like it to be. Under these circumstances we cannot reasonably find 
reversible error warranting a new capital sentencing proceeding. 


In his next assignment, defendant argues that the trial court 
impermissibly ordered disclosure to the State of a report prepared by 
a clinical psychologist, Dr. Diane Folingstad, who had examined 
defendant, at defendant’s request, in preparation for trial. Defendant 
does not assert that this report was privileged work product. 


The trial court did not order disclosure of this report upon the 
State’s first request. At the beginning of the sentencing proceeding, it 
denied the State’s request to discover Folingstad’s report because 
defendant had not decided whether he would have Folingstad testify. 
After defendant conclusively determined that he would not call 
Folingstad, the State again requested discovery of her report. After 
hearing arguments from both sides, the court again declined to com- 
pel defendant to disclose Folingstad’s report to the State. 


Defendant did not introduce this report and did not call 
Folingstad to testify. Instead, Dr. Bruce Welch, a forensic psychia- 
trist, testified on defendant’s behalf regarding defendant’s mental 
status. Welch told the jury that before forming his expert opinion, he 
had examined all possible information about defendant, including 
past tests done by psychologists, psychiatrists, and any mental health 
workers who may have been in contact with defendant. 


After direct examination of Welch, the trial court elicited voir 
dire testimony from him. Welch testified that although he had viewed 
Folingstad’s report, he had not viewed her raw data and had not 
relied upon anything in her report in generating his expert opinion. At 
this point the trial court ordered defendant to disclose Folingstad’s 
report to the State. Defendant argues that the State had no right to 
discover this report and that the trial court’s order permitting dis- 
covery was error. 
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At common law neither the State nor a defendant enjoyed a right 
of discovery. State v. Goldberg, 261 N.C. 181, 191, 184 S.E.2d 334, 340, 
cert. denied, 377 U.S. 978, 12 L. Ed. 2d 747 (1964), overruled on other 
grounds by News & Observer Publishing Co. v. State ex rel. 
Starling, 312 N.C. 276, 283, 322 S.E.2d 133, 188 (1984). However, 
limited rights of discovery have evolved for both the State and a 
defendant under the United States Constitution, see, e.g., Brady v. 
Maryland, 373 U.S. 83, 10 L. Ed. 2d 215 (1963) (constitutional require- 
ment that the State disclose certain information favorable to defend- 
ant prior to trial), and state statutes, N.C.G.S. §§ 15A-901 to -910 
(1988) (statutory rights of discovery for defendant and the State). 


[9] The State had no right to discover the nontestifying expert’s 
report under these constitutional or statutory principles. No court 
has concluded that the federal Constitution demands disclosure of 
such reports. Although North Carolina’s discovery statutes permit the | 
State to discover some of a defendant's documents, they do not 
authorize discovery of the report at issue. a 


N.C.G.S. § 15A-905(b) provides, in relevant part: 


[T]he court must, upon motion of the State, order the defendant 
to permit the State to inspect and copy or photograph results or 
reports of physical or mental examinations . . . made in connec- 
tion with the case ... within the possession and control of the 
defendant which the defendant intends to introduce in evidence 
at the trial or which were prepared by a witness whom the 
defendant intends to call at the trial, when the results or reports 
relate to his testimony. | 


(Emphasis added.) Because defendant did not intend to introduce the 
report at trial and did not call Folingstad to testify, the State did not 
have a right to discover this report under N.C.G.S. § 15A-905(b). _ 
Moreover, N.C.G.S. § 15A-906 restricts discovery of reports 
found inadmissible under N.C.G.S. § 15A-905(b). N.C.G.S. § 15A-906 
provides: “Except as provided in G.S. 15A-905(b) this Article does not 
authorize the discovery or inspection of reports ... made by the 
defendant or his attorneys or agents in connection with the investi- 
gation or defense of the case... .” (Emphasis added.) Thus, the trial 
court did not possess statutory authority to order defendant to dis- 
close the report to the State. | 
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[10],{11] However, the “absence of discovery as a matter of right 
does not necessarily preclude the trial judge from ordering discovery 
in his discretion.” State v. Hardy, 293 N.C. 105, 124, 235 S.E.2d 828, 
840 (1977). The trial court possesses “inherent authority” to compel 
discovery in certain instances in the interest of justice. Jd. at 124-25, 
235 S.E.2d at 839-40; see also State v. Taylor, 327 N.C. 147, 153-54, 393 
S.E.2d 801, 806 (1990). The General Statutes place some limits on this 
inherent authority. For example, “where a statute expressly restricts 
pretrial discovery, . . . the trial court has no authority to order dis- 
covery.” Hardy, 293 N.C. at 125, 235 .8.E.2d at 840 (concluding that 
N.C.G.S. § 15A-904, which parallels N.C.G.S. § 15A-906, limits the trial 
court’s inherent authority to compel discovery). Under this limitation 
the trial court properly declined to compel defendant to disclose his 
psychologist’s report when the State requested such disclosure prior 
to trial. 


[12],[13] However, even when the statutes limit the trial court’s 
authority to compel pretrial discovery, the court may retain inherent 
authority to compel discovery of the same documents at a later stage 
in the proceedings. See Taylor, 327 N.C. at 154, 393 S.E.2d at 806 
(judiciary has inherent power to compel disclosure of facts after a 
trial is complete and during a post-trial motion); Hardy, 293 N.C. at 
125, 235 8.E.2d at 840 (trial court properly exercised its inherent 
authority to compel discovery of documents restricted from pretrial 
discovery under N.C.G.S. § 15A-904 after the trial was underway). 
Thus, the question is whether the trial court possessed inherent 
authority to compel disclosure of a nontestifying psychologist’s 
report to the State after defendant admitted guilt and after the capi- 
tal sentencing proceeding was underway. 


Once a trial is underway, 


the major concern is the “search for truth” as it is revealed 
through the presentation and development of all relevant facts. 
To insure that truth is ascertained and justice served, the judi- 
ciary must have the power to compel the disclosure of relevant 
facts, not otherwise privileged, within the framework of the rules 
of evidence. 


Hardy, 293 N.C. at 125, 235 $.B.2d at 840. In a capital sentencing pro- 
ceeding, where the Rules of Evidence do not apply, a trial court has 
great discretion to admit any evidence it “ ‘deems relevant to sen- 
tenc[ing].’” Heatwole, 344 N.C. at 25, 473 S.E.2d at 322 (quoting 
Daughiry, 340 N.C. at 517, 459 S.E.2d at 762). More specifically, the 
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trial court must permit the State “to present any competent evidence 
supporting the imposition of the death penalty.” Id. 


After defendant’s mental health expert testified that he had stud- 
ied every mental health report in defendant’s medical history, the 
State sought to discover one such report for use during its cross- 
examination of defendant’s expert. Under these circumstances, we 
hold that the trial court did not abuse its discretion in compelling 
defendant to disclose that report to the State. We accordingly over- 
rule this assignment of error. 


Assuming arguendo that the trial court erred in compelling such 
discovery, the error was harmless beyond a reasonable doubt. See 
N.C.G.S. § 15A-1443(b). Defendant does not assert that any error in 
compelling such discovery was prejudicial. Instead, he simply notes 
that the State took advantage of the nontestifying psychologist’s 
report to prepare a “devastating cross-examination” of defendant’s 
testifying expert. Nothing in the record, however, suggests that 
the State’s cross-examination would not have been equally effective 
without the use of the psychologist’s report. Thus, we cannot reason- 
ably find prejudicial error warranting a new capital sentencing 
proceeding. 


[14] By his final assignment, defendant contends the trial court 
improperly denied his pretrial motion to question jurors the State 
challenged for cause based upon their views on the death penalty. 
Defendant also argues that the court improperly prevented him from 
questioning five individual jurors after the court excused them for 
cause. 


A defendant has no absolute right to question or to rehabilitate 
prospective jurors before or after the trial court excuses such jurors 
for cause. State v. Fast, 345 N.C. 535, 547, 481 S.E.2d 652, 660, cert. 
denied, —— U.S. —-, 139 L. Ed. 2d 236 (1997). Rather, the trial court 
“retains discretion as to the extent and manner of questioning, and its 
decisions will not be overturned absent a showing of abuse of 
discretion.” Id.; see also State v. Brogden, 334 N.C. 39, 43-46, 430 
S.E.2d 905, 908-09 (1993). 


The trial court denied defendant’s pretrial motion in which 
defendant sought a blanket statement permitting him to rehabili- 
tate every juror the State challenged for cause. The trial court 
explained that it would exercise its discretion upon each individ- 
ual request for rehabilitation, and it appears to have done so on a 
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juror-by-juror basis. Defendant has not shown an abuse of discretion, 
and we find none. 


Defendant requested rehabilitation in five instances. In each the — 
jurors had clearly demonstrated that they would have been unable to 
vote for the death penalty under any circumstances, and the trial 
court properly excused them for cause. The court asked clarifying 
questions of the first four to assure their opposition to the death 
penalty before excusing them. The last juror’s statements were so 
clear that the court did not need to ask further questions before 
excusing him. There is no evidence from which to conclude that the 
trial court abused its discretion in denying defendant's requests to 
rehabilitate jurors. We accordingly overrule this assignment of error. 


PROPORTIONALITY REVIEW 


Having concluded that defendant’s capital sentencing proceeding 
was free of prejudicial error, it is our duty to ascertain: (1) whether 
the evidence supports the jury’s findings of the aggravating circum- 
stance on which the sentence of death was based; (2) whether the 
sentence was entered under the influence of passion, prejudice, 
or any other arbitrary consideration; and (3) whether the sentence 
is excessive or disproportionate to the penalty imposed in suimi- 
lar cases, considering both the crime and the defendant. N.C.G.S. 
§ 15A-2000(d)(2). 


The jury found as an aggravating circumstance that defendant 
had been previously convicted of a felony involving the use or threat 
of violence to the person. N.C.G.S. § 15A-2000(e)(3). The record fully 
supports this finding. Further, we find no indication that the sentence 
of death was imposed under the influence of passion, prejudice, or 
any other arbitrary consideration. We turn then to our final statutory 
duty of proportionality review. 


[15] In proportionality review, it is proper to compare the present 
case with other cases in which this Court has concluded that 
the death penalty was disproportionate. State v. McCollum, 334 N.C. 
208, 240, 433 S.E.2d 144, 162 (1993), cert. denied, 512 U.S. 1254, 129 
L. Ed. 2d 895 (1994). We have found the death penalty disproportion- 
ate in seven cases: State v. Benson, 323 N.C. 318, 372 S.E.2d 517 
(1988); State v. Stokes, 319 N.C. 1, 352 S.E.2d 653 (1987); State v. 
Rogers, 316 N.C. 203, 341 S.E.2d 713 (1986), overruled on other 
grounds by State v. Gaines, 345 N.C. 647, 483 S.E.2d 396, cert. 
denied, —— U.S. —, 139 L. Ed. 2d 177 (1997), and State v. Vandiver, 
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321 N.C. 570, 364 S.E.2d 373 (1988); State v. Young, 312 N.C. 669, 325 
S.E.2d 181 (1985); State v. Hill, 311 N.C. 465, 319 S.E.2d 163 (1984); 
State v. Bondurant, 309 N.C. 674, 309 S.E.2d 170 (1983); State v. 
Jackson, 309 N.C. 26, 305 S.E.2d 703 (1983). This case is distinguish- 
able from those cases. First, there are four statutory aggravating cir- 
cumstances which, standing alone, this Court has held sufficient to 
sustain death sentences; the (e)(3) aggravator, which the jury found 
here, is among them. State v. Bacon, 337 N.C. 66, 110 n.8, 446 S.E.2d 
542, 566 n.8 (1994), cert. denied,.513 U.S. 1159, 180 L. Ed. 2d 1083 
(1995). The (e)(3) aggravating circumstance reflects upon a defend- 
ant’s character as a recidivist. State v. Brown, 320 N.C. 179, 224, 358 
S.E.2d 1, 30, cert. denied, 484 U.S. 970, 98 L. Ed. 2d 406 (1987). 
Further, defendant here has been convicted of two murders. “We 
have remarked before, and it bears repeating, that this Court has 
never found disproportionality in a case in which the defendant was 
found guilty for the death of more than one victim.” State v. Price, 
326 N.C. 56, 96, 388 S.E.2d 84, 107, sentence vacated on other 
grounds, 498 U.S. 802, 112 L. Ed. 2d 7 (1990). It suffices to say that 
the present case is more similar to cases in which we have found the 
sentence of death proportionate than to gOR in which we have 
found it disproportionate. 


After comparing this case to similar cases as to the crime and the 
defendant, we conclude that this case has the characteristics of first- 
degree murders for which we have previously held the death penalty 
proportionate. Accordingly, we cannot conclude that this death sen- 
tence is excessive or disproportionate. Therefore, the judgment of 
the trial court must be and is left undisturbed. 


NO ERROR. 


IN THE SUPREME COURT O29 


KURTZMAN v. APPLIED ANALYTICAL INDUSTRIES, INC. 
[347 N.C. 329 (1997)] 


LEWIS KURTZMAN v. APPLIED ANALYTICAL INDUSTRIES, INC. 


No. 103PA97 
(Filed 7 November 1997) 


Labor and Employment § 65 (NCI4th)— employment con- | 
tract—assurances—moving residence—not converted from 
at-will | | 

An action for breach of an employment contract was 
remanded for an order setting aside the verdict for plaintiff and 
entering judgment for defendant notwithstanding the verdict 
where defendant contacted plaintiff and recruited him for a posi- 
tion as director of sales; plaintiff inquired into the security of the 
proposed position during negotiations; he was told “If you do 
your job, you'll have a job,” “This is a long-term growth opportu- 
nity for you,” “This is a secure position,” and “We’re offering you 

_acareer position”; plaintiff began his employment with defendant 
on 30 March 1992, moved immediately from Massachusetts to 
Wilmington, with his wife and daughter joining him following the 
sale of their home; and defendant terminated his employment on 
2 November 1992. Although plaintiff argues that the combination 
of defendant’s assurances and plaintiff’s move to accept the offer 
of employment created a contract under which plaintiff could be 
discharged only for cause, plaintiff-employee’s change of resi- 
dence in the wake of defendant-employer’s statements here does 
not constitute additional consideration making what is otherwise 
an at-will employment relationship one that can be terminated by 
the employer only for cause. The employment-at-will doctrine 
has prevailed in North Carolina for a century; the narrow excep- 
tions to it have been grounded in considerations of public policy 
designed either to prohibit status-based discrimination or to 
insure the integrity of the judicial process or the enforcement of 
the law. The society to which the employment-at-will doctrine 
currently applies is a highly mobile one in which relocation to 
accept new employment is common. To remove an employment 
relationship from the at-will presumption upon an employee’s 
change of residence, coupled with vague assurances of continued 
employment, would substantially erode the rule and bring con- 
siderable instability to an otherwise largely clear area of the law. 


Am Jur 2d, Employment Relationship § 35. 


Justice FRYE dissenting. 
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- On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani- 
mous decision of the Court of Appeals, 125 N.C. App. 261, 480 S.E.2d 
425 (1997), affirming a judgment awarding damages to plaintiff 
entered by Cobb, J., out of session on 1 August 1995, following a jury 
verdict for plaintiff at the 22 May 1995 Civil Session of Superior 
Court, New Hanover County. Heard in the Supreme Court 14 October 
1997. 


Shipman & Associates, LLP. by Gary K. Shipman and C. Wes 
Hodges, Il, for plaintiff-appellee. 


Robinson, Bradshaw & Hinson, PA., by John R. Wester and 
Frank H. Lancaster, for defendant-appellant. 


Hunton & Williams, by Amy E. Simpson, for North Carolina 
Citizens for Business and Industry, amicus curiae. 


Patterson, Harkavy & Lawrence, L.L.P., by Martha A. Geer, for 
the North Carolina Academy of Trial Lawyers, amicus curiae. 


WHICHARD, Justice. 


Plaintiff, Lewis Kurtzman, brought suit against his former 
employer, Applied Analytical Industries, Inc., alleging, inter alia, 
breach of an employment contract. On 1 June 1995 a jury returned a 
verdict in plaintiff's favor and awarded him $350,000 in damages. 
Defendant moved to set aside the verdict or, in the alternative, for a 
new trial. The trial court denied both motions. Defendant appealed to 
the Court of Appeals, which unanimously affirmed the trial court 
except in immaterial part. This Court allowed defendant’s petition for 
discretionary review on 5 June 1997. 


Defendant, Applied Analytical Industries, Inc., is based in 
Wilmington, North Carolina, and assists clients in securing FDA 
approval of pharmaceutical products. Plaintiff has worked in the 
pharmaceutical industry for over twenty years and was employed as 
national sales manager of E.M. Separations Technology in Rhode 
Island immediately prior to his employment with defendant. 
Defendant contacted plaintiff in October 1991 and began recruiting 
him for a position as director of sales in Wilmington. In January 1992 
defendant offered plaintiff the position, and the parties negotiated 
the terms of employment until plaintiff accepted defendant’s offer on 
6 March 1992. 


Evidence at trial tended to show that during negotiations, plain- 
tiff inquired into the security of his proposed position with defendant. 
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Defendant’s agents attempted to assure plaintiff by statements that 
included the following: “If you do your job, you'll have a job”; “This is 
a long-term growth opportunity for you”; “This is a secure position”; 
and “We’re offering you a career position.” Plaintiff began his employ- 
ment with defendant on 30 March 1992. He immediately moved to 
Wilmington, and following the sale of his home in Massachusetts, his 
wife and daughter joined him there. Defendant terminated plaintiff's 
employment on 2 November 1992. 


Plaintiff argues that the combination of the additional considera- 
tion of moving his residence and defendant’s specific assurances of 
continued employment removed the employment relationship from 
the traditional at-will presumption and created an employment con- 
tract under which he could not be terminated absent cause. This 
asserted exception is gleaned principally from Sides v. Duke Univ., 
74.N.C. App. 331, 328 S.E.2d 818, disc. rev. denied, 314 N.C. 331, 333 
S.E.2d 490 (1985). Plaintiff argues that the exception is well estab- 
lished in North Carolina’s jurisprudence and that the judgment in his 
favor thus should be affirmed. We disagree. 


North Carolina is an employment-at-will state. This Court has 
repeatedly held that in the absence of a contractual agreement 
between an employer and an employee establishing a definite term of 
employment, the relationship is presumed to be terminable at the will 
of either party without regard to the quality of performance of either 
party. Soles v. City of Raleigh Civil Serv. Comm ’n, 345 N.C. 443, 446, 
480 S.E.2d 685, 687 (1997); Harris v. Duke Power Co., 319 N.C. 627, 
629, 356 S.E.2d 357, 359 (1987). There are limited exceptions. First, as 
stated above, parties can remove the at-will presumption by specify- 
ing a definite period of employment contractually. Second, federal 
and state statutes have created exceptions prohibiting employers 
from discharging employees based on impermissible considerations 
such as the employee's age, race, sex, religion, national origin, or dis- 
ability, or in retaliation for filing certain claims against the employer. 
See, e.g., 29 U.S.C. § 623(a) (1988) (Age Discrimination Act); 42 U.S.C. 
§ 2000e-2a (1988) (Equal Employment Opportunities Act); 42 U.S.C. 
§ 12112(a) (Supp. 1988) (Americans with Disabilities Act); N.C.G:S. 
§ 95-241 (1993) (prohibiting discharge in retaliation for filing work- 
ers’ compensation, OSHA, and similar claims). Finally, this Court has 
recognized a public-policy exception to the employment-at-will rule. 
See Amos v. Oakdale Knitting Co., 331 N.C. 348, 416 S.E.2d 166 
(1992) (discharging an employee for refusing to work for less than 
minimum wage violates public policy); Coman v. Thomas Mfg. Co., 
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325 N.C. 172, 381 S.E.2d 445 (1989) (discharging an employee for 
refusing to falsify driver records to show compliance with federal 
transportation regulations offends public policy). 


Plaintiff does not rely upon any of these exceptions. He instead 
invokes an asserted exception earlier described by the Court of 
Appeals as follows: 


Generally, employment contracts that attempt to provide for per- 
manent employment, or “employment for life,” are terminable at 
will by either party. Where the employee gives some special con- 
sideration in addition to his services, such as relinquishing a 
claim for personal injuries against the employer, removing his 
residence from one place to another in order to accept employ- 
ment, or assisting in breaking a strike, such a contract may be 
enforced. : 


Burkhimer v. Gealy, 39 N.C. App. 450, 454, 250 S.E.2d 678, 682 
(emphasis added), disc. rev. denied, 297 N.C. 298, 254 $.E.2d 918 
(1979). The Court of Appeals relied upon this “moving residence” 
exception as additional support for its holding in Sides v. Duke 
University. There, the plaintiff, a nurse anesthetist who had moved 
from Michigan to North Carolina to accept employment at Duke 
University Medical Center, sued the Medical Center based on the ter- 
mination of her employment. After concluding that the plaintiff had | 
stated a claim that fell within a public-policy exception to the at-will 
doctrine, the court considered a “moving residence” exception, 
stating: 


The additional consideration that the complaint alleges, her move 
from Michigan, was sufficient, we believe, to remove plaintiff's 
employment contract from the terminable-at-will rule and allow 
her to state a claim for breach of contract since it is also alleged 
that her discharge was for a reason other than the unsatisfactory 
performance of her duties. 


Sides, 74 N.C. App. at 345, 328 8.E.2d at 828. 


Here, plaintiff wishes to rely on this asserted “moving residence” 
exception to state a claim for relief. He does not contend that defend- 
ant’s assurances of continued employment were sufficient, standing 
alone, to create an employment contract for a definite term. Under 
well-settled law, they are not. This Court has held that a contract for 
“a regular permanent job” is not sufficiently definite to remove the 
employment relationship from the at-will presumption. Still v. Lance, 
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279 N.C. 254, 259, 182 8.E.2d 403, 406 (1971); Malever v. Kay Jewelry 
Co., 223 N.C. 148, 149, 25 S.E.2d 4386, 437 (1943). The assurances 
defendant made here were no more specific than those in Still and 
Malever. Further, the assurance plaintiff here primarily relies upon, . 
“If you do your job, you'll have a job,” is not sufficient to make this 
indefinite hiring terminable only for cause. See Tuttle v. Kernersville 
Lumber Co., 263 N.C. 216, 219, 139 8.E.2d 249, 251 (1964) (plaintiff- 
employee’s contention that he had an agreement with defendant- 
employer such that plaintiff would “have a permanent job as long as 
[his] work was satisfactory” was insufficient to remove the employ- 
ment contract from the terminable-at-will rule). 


Nor does plaintiff contend that a statutory or public-policy excep- 
tion to the at-will doctrine applies. Rather, he argues that the combi- 
nation of defendant’s assurances, such as, “If you do your job, you'll 
have a job,” and plaintiff's move from Massachusetts to North 
Carolina to accept the offer of employment, created a contract under 
which plaintiff could be discharged only for cause. The question thus 
is whether this Court should recognize a “moving residence” excep- 
tion to the general rule of employment at will. 


Plaintiff's contention that this exception is well established in our 
jurisprudence is incorrect. This Court has not heretofore expressly 
passed upon it. While Malever, on which defendant relies, is some- 
what pertinent, we do not consider it dispositive. The Court’s focus 
there was on whether the employer’s use of the term “permanent” in 
reference to the employment sufficed to remove the case from the 
employment-at-will doctrine, not on whether the employee's reloca- 
~ tion constituted additional consideration that accomplished such 
removal. Further, the Court noted that the employee’s relocation 
appeared motivated primarily by family rather than employment con- 
siderations. Malever, 223 N.C. at 149, 25 S.E.2d at 437. In Harris v. 
Duke Power Co., we cited application of the “moving residence” 
exception in Sides as part of a background discussion of exceptions 
to the general rule of employment at will. Harris, 319 N.C. at 629, 356 
S.E.2d at 359. We neither specifically approved nor disapproved such 
an exception, however, and any language in Harris that may be 
viewed as suggesting the contrary is disapproved. The pertinent lan- 
guage quoted above from the Court of Appeals’ opinions in 
Burkhimer and Sides is also disapproved. 


The employment-at-will doctrine has prevailed in this state for a 
century. See Edwards v. Seaboard & Roanoke R.R. Co., 121 N.C. 490, 
491-92, 28 S.E. 137, 137 (1897). The narrow exceptions to it have been 
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grounded in considerations of public policy designed either to pro- 
hibit status-based discrimination or to insure the integrity of the judi- 
cial process or the enforcement of the law. The facts here do not 
present policy concerns of this nature. Rather, they are representa- 
tive of negotiations and circumstances characteristically associated 
with traditional at-will employment situations. | 


Further, as we recognized in.Coman, “adoption of the [at-will] 
rule by the courts greatly facilitated the development of the American 
economy at the end of the nineteenth century.” Coman, 325 N.C. at 
174, 381 S.E.2d at 446. A century later, the rule remains an incentive 
to economic development, and any significant erosion of it could 
serve as a disincentive. Additional exceptions thus demand careful 
consideration and should be adopted only with substantial justifica- 
tion grounded in compelling considerations of public policy. 


We perceive no such justification here. The society to which the 
employment-at-will doctrine currently applies is a highly mobile one 
in which relocation to accept new employment is common. To 
remove an employment relationship from the at-will presumption 
upon an employee’s change of residence, coupled with vague assur- 
ances of continued employment, would substantially erode the rule 
and bring considerable instability to an otherwise largely clear area 
of the law. See House v. Cannon Mills Co., 713 F. Supp. 159, 164 
(M.D.N.C. 1988) (“Recognition of a general exception whenever relo- 
cation or a job change is involved would emasculate the terminable- 
at-will rule, because many if not most hirings involve either a job 
change or a change of residence or both.”). We thus hold that 
plaintiff-employee’s change of residence in the wake of defendant- 
employer’s statements here does not constitute additional considera- 
tion making what is otherwise an at-will employment relationship 
one that can be terminated by the employer only for cause. 


We do not, as the dissenting opinion suggests, hold that the estab- 
lishment of “a definite term of service” is the sole means of contrac- 
tually removing the at-will presumption. We simply follow settled law 
which holds that the employer’s assurances of continued employ- 
ment do not remove an employment relationship from the at-will pre- 
sumption, Tuttle, 263 N.C. at 219, 139 S.E.2d at 251, and now hold that 
the asserted additional consideration of the employee’s relocation of 
residence to accept the employment likewise does not alter this sta- 
tus. Because we do not recognize the exception plaintiff seeks, we 
need not consider, as does the dissent, whether the evidence sufficed 
to support a verdict for plaintiff under the asserted exception. 
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For the reasons stated, the decision of the Court of Appeals is 
reversed. The case is remanded to that court for further remand to 
the Superior Court, New Hanover County, for an order setting aside 
the verdict for plaintiff and entering judgment for defendant notwith- 
standing the verdict. 


REVERSED AND REMANDED 


Justice FRYE dissenting. 


Although our cases have in the past made reference to the exist- 
ence of an “additional consideration” exception to the doctrine of 
employment at will, see Harris v. Duke Power Co., 319 N.C. 627, 629, 
356 S.E.2d 357, 359 (1987); Tuttle v. Kernersville Lumber Co., 263 
N.C. 216, 219, 189 S.E.2d 249, 251 (1964), and our Court of Appeals 
has more fully described the exception based on moving residence, 
see Sides v. Duke Univ., 74 N.C. App. 331, 345, 328 S.E.2d 818, 828, 
disc. rev. denied, 314 N.C. 331, 333 S.E.2d 490 (1985); Burkhimer v. 
Gealy, 39 N.C. App. 450, 454, 250 S.E.2d 678, 682, disc. rev. denied, 
297 N.C. 298, 254 $.E.2d 918 (1979), as the majority notes, this Court 
has never expressly passed upon the precise issue presented by the 
facts of this case. This Court granted defendant’s petition for discre- 
tionary review in this case to decide, first, whether North Carolina 
recognizes an exception to the rule of employment at will based on: 
(1) an employer’s making statements that can be construed as assur- 
ances that the employee will be discharged only for deficient per- 
formance, and (2) an employee’s providing “additional consideration” 
by moving his residence to accept employment in response to those 
assurances. I believe a more precise statement of this question is 
whether an enforceable contract exists between employer and 
employee, so as to remove the presumption that the employment is 
terminable at will, where the employer makes specific assurances 
and the prospective employee gives additional consideration in 
reliance on those assurances. 


The majority correctly states that North Carolina follows the doc- 
trine of employment at will. However, employment at will is not, nor 
should it be, an ironclad mandate which prevents employers and 
employees from negotiating the terms of the employment relation- 
ship to their mutual satisfaction. The general rule of employment at 
will is more accurately construed as a rebuttable presumption which 
can be overcome by the words and conduct of the parties, allowing a 
jury to find that the parties in fact reached certain agreements within 
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a contract of employment. I read the majority’s decision as holding 
that representations made by an employer to a prospective employee 
and supported by additional consideration are insufficient as a mat- 
ter of law to create an enforceable contract unless the employer 
specifies a definite term of service. Because this holding contradicts 
established principles of contract law, I must respectfully dissent. 


The case often cited as the earliest adoption of North Carolina’s 
~employment-at-will rule, Edwards v. Seaboard & Roanoke R.R. Co., 
121 N.C. 490, 28 S.E. 137 (1897), in fact recognized the contractual 
nature of the employment relationship. The facts in Edwards 
required the Court to discern the intent of the parties as to the term 
of employment. The Court held that the contract was not specific as 
to the term of service, and therefore, “[i]t does not seem unreason- 
able that the parties intended that the service should be performed 
for a price that should aggregate the gross sum annually, leaving the 
parties to sever their relations at will, for their own convenience." 
Id. at 491, 28 S.E. at 1387 (emphasis added). 


In reviewing the origins of employment at will, this Court has 
noted that American courts moved toward the doctrine after “the 
industrial revolution and the development of freedom of contract.” 
Coman v. Thomas Mfg. Co., 325 N.C. 172, 174, 381 S.E.2d 445, 446 
(1989). Nothing else appearing, freedom of contract arguably pre- 
sumes the freedom of either party to terminate the employment rela- | 
tionship at will. However, an inflexible adherence to this presump- 
tion cannot stand in the face of evidence of contrary intent on the 
part of the contracting parties. As stated by the majority, “parties can 
remove the at-will presumption by specifying a definite period of 
employment contractually.” Likewise, where an employer agrees to 
restrict his right to discharge an employee in exchange for additional 
consideration provided by the employee, the courts must recognize 
that a contract has been formed which removes the presumption of 
employment at will. 


In applying this analysis, the essential inquiry is whether the nec- 
essary elements of an enforceable contract were present. “A contract 
is an agreement, upon a sufficient consideration, to do or not to do a 
particular thing.” Campbell v. Campbell, 234 N.C. 188, 191, 66 S.E.2d 
672, 674 (1951). Cases in which an employee relocates merely as an 
incident of accepting new employment will not rebut the presump- 
tion of employment at will. However, an agreement and consideration 
are both present where the employer has induced the employee to 
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move his residence based on specific assurances that he will not be 
discharged except for deficient performance. This approach, which 
relies on contract principles, does not establish a “general exception” 
to employment at will in all cases involving a relocation. 


The second issue presented by defendant-appellant in this case 
is whether, if North Carolina recognizes such an exception to the 
rule of employment at will, the record in this case supports the appli- 
cation of the exception and is sufficient to sustain the verdict 
returned in favor of plaintiff. Again, I believe a more precise ques- 
tion is whether plaintiff presented sufficient evidence to’ support a 
jury’s finding that an enforceable contract existed so as to rebut 
the presumption of employment at will. The majority states that 
the assurance primarily relied upon by plaintiff “is not sufficient to 
make this indefinite hiring terminable only for cause” and holds 
that the Court of Appeals erred in affirming the trial court, which 
denied defendant’s motion for judgment notwithstanding the verdict. 
I disagree. 


A motion for judgment notwithstanding the verdict pursuant to 
Rule 50(b)(1) is essentially a renewal of an earlier motion for a 
directed verdict. See Raintree Homeowners Ass’n v. Bleimann, 342 
N.C. 159, 164, 463 S.E.2d 72, 75 (1995) (citing Dickinson v. Pake, 284 
N.C. 576, 201 S.E.2d 897 (1974)). Therefore, the test for determining 
whether a motion for judgment notwithstanding the verdict should 
have been granted is the same_as that which is applied when deter- 
mining whether a motion for a directed verdict could have been prop- 
erly granted. See zd. (citing Manganello v. Permastone, Inc., 291 N.C. 
666, 231 S.E.2d 678 (1977)). “A directed verdict is proper only if it 
appears that the nonmovant failed to show a right to recover upon 
any view of the facts which the evidence reasonably tends to estab- 
lish.” West v. Slick, 313 N.C. 33, 40, 326 S.E.2d 601, 606 (1985); see 
also Haas v. Warren, 341 N.C. 148, 152, 459 S.E.2d 254, 256 (1995). 
Further, all of the evidence must be considered in the light most 
favorable to the nonmoving party, here the plaintiff, giving plaintiff 
the benefit of every reasonable inference to be drawn therefrom and 
resolving all conflicts, contradictions, and inconsistencies in plain- 
tiff’s favor. See Haas, 341 N.C. at 152, 459 S.E.2d at 256. 


In this case the jury was presented, and answered, the following 
crucial questions: 


[1.] Before plaintiff, Kurtzman, accepted a position of employ- 
ment with defendant, AAI, did AAI make specific assurances to 
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him that he would be discharged from eer with AAI only 
for deficient performance? 


ANSWER: Yes 


[2.] Did the defendant, AAI, breach the employment contract by 
terminating the plaintiff, Kurtzman, without just cause? 


ANSWER: Yes 


The proper question for this Court, therefore, is whether there was 
evidence, viewed in the light most favorable to plaintiff as the non- 
moving party, from which the jury could find that defendant made 
specific assurances to plaintiff that he would be discharged only for 
deficient performance and that defendant breached the employment 
contract by terminating plaintiff without just cause. 


There was testimony in this case that during the course of nego- 
tiation for employment, plaintiff made known his concern about job 
security and received certain assurances from defendant. Plaintiff, 
who at that time held a secure position, was concerned about the 
security of the position for which he was being recruited. Defendant 
assured plaintiff that it was a “career position.” When plaintiff specif- 
ically inquired about a written contract, defendant responded that he 
did not need a contract “if he was any good” and that as long as he 
did his job, he would have a job. From these statements a jury could 
reasonably conclude that defendant promised plaintiff he would not 
be discharged unless his performance was deficient. In reliance on 
these assurances, and in acceptance of defendant’s promise, plaintiff 
resigned from his job and moved his residence in order to accept 
employment with defendant. A jury could reasonably find that this 
action by plaintiff constituted sufficient additional consideration to 
support the employment contract. 


All the evidence considered by the jury, viewed in the light most . 
favorable to plaintiff, could reasonably support plaintiff's contention 
that defendant made specific assurances that plaintiff would not be 
discharged unless his performance was deficient and that the con- 
tract was supported by additional consideration apart from plaintiff's © 
services. Therefore, I believe that the trial judge properly denied 
defendant’s motion for a directed verdict and for judgment notwith- 
standing the verdict and that the Court of Appeals correctly affirmed 
the trial court. 
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IN THE MATTER OF: CHRISTOPHER BRAKE 


No. 29PA97 
(Filed 7 November 1997) 


Infants or Minors § 121 (NCI4th)— abused child—order 
authorizing action to terminate parental rights—ceasing 
efforts to reunite family 


The trial court had the authority to permit a county DSS to 
cease efforts to reunite an abused and neglected juvenile with his 
parents as part of its order authorizing the DSS to initiate an 
action to terminate parental rights. 


Am Jur 2d, Juvenile Courts and Delinguent and 
Dependent Children §§ 45 et seq. 


On discretionary review pursuant to N.C.G.S. § 7A-31 of an 
unpublished decision of the Court of Appeals, 125 N.C. App. 211, 480 
S.E.2d 61 (1997), reversing an order entered by Allen (Claude W., Jr.), 
J., on 4 December 1995 in District Court, Vance County. Heard in the 
Supreme Court 8 September 1997. 


Jeffery L. Jenkins for petitioner-appellant Vance County 
Department of Social Services. 


Melissa C. Lemmond, attorney advocate Jor petitioner- 
appellant juvenile, Christopher Brake. 


Paul J. Stainback for respondent-appellee mother, Tammy West. 


MITCHELL, Chief Justice. 


The question presented for review is whether the trial court had 
the authority to permit the Vance County Department of Social 
Services (hereinafter “DSS”) to cease efforts to reunite a juvenile 
with his parents as part of its order authorizing DSS to initiate an 
action to terminate parental rights. We conclude that the trial court 
had such authority and reverse the unpublished decision of the Court 
of Appeals which held to the contrary. 


In an order filed 24 May 1994 in the District Court, Vance County, 
the minor child, Christopher Brake, who was then five years old, 
was adjudicated an abused and neglected juvenile. He was removed 
from the legal and physical custody of his mother, respondent 
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Tammy West. He was placed into nonsecure custody with DSS. 
Periodic reviews of the juvenile’s placement were conducted pur- 
suant to N.C.G.S. § 7A-657. At a review hearing on 5 July 1995, the 
trial court entered an order finding that the juvenile’s mother had 
failed to comply with previous court orders. The order also directed 
that “efforts to reunite [the juvenile] with his mother ... may be 
. CEASED, and a termination of parental rights action may be filed by 
[DSS], pursuant to N.C.G.S. [§] 7A-657(c) and 42 U.S.C. 671 and 675.” 
The order also directed that visits between the juvenile and his 
mother be discontinued. 


Respondent mother filed a motion seeking relief, pursuant to 
Rule 60(b) of the Rules of Civil Procedure, from the 5 July 1995 order 
of the trial court and alleging that the order was void. The trial court 
denied the motion, and respondent mother appealed. The Court of 
Appeals concluded that the trial court did not have the authority to 
permit DSS to discontinue efforts to reconcile the juvenile and his 
mother and reversed the order of the trial court denying respondent 
mother’s Rule 60(b) motion. The Court of Appeals based its decision 
upon the authority of In re Reinhardt, 121 N.C. App. 201, 464 S.E.2d | 
698 (1995). This Court allowed DSS’s petition for discretionary 
review. 


DSS contends that the trial court did have the authority to allow 
DSS to cease efforts to achieve a reconciliation of the juvenile and his 
mother in the present case. We agree. The cessation of reunification 
efforts is a natural and appropriate result of a court’s order initiating 
a termination of parental rights. 


In Reinhardt, the Court of Appeals concluded:. 


DSS has an affirmative statutory obligation to make rea- 
sonable efforts “to prevent or eliminate the need for placement 
of the juvenile in foster care.” N.C.G.S. § 7A-657(e); N.C.G.S. 
§ 7A-651(c)(2) (Supp. 1994); see 42 U.S.C.A. § 671(a) (West 1995). 
The statutes do not permit the trial court to relieve DSS of this 
duty and indeed at each review hearing, the trial court is required 
to make findings as to the efforts of DSS to reunify the family. 
N.C.G.S. § 7A-657(e); N.C.G.S. § 7A-651(c)(2). Accordingly, the 
directive attempting to relieve DSS of its obligation to make rea- 
sonable efforts to reunite the family must be eliminated. . . . 


In re Reinhardt, 121 N.C. App. at 204, 464 S.E.2d at 701. We do not 
agree with this analysis. Instead, we conclude that nothing in the 
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North Carolina Juvenile Code (N.C.G.S. ch. 7A, subchapter XI (1995 
& Supp. 1996)) precluded the trial court from specifying in its order 
in this case that DSS “may” cease reconciliation efforts. 


We conclude that the legislature must have intended for the trial 
court to have the power to allow DSS to cease efforts to reunite the 
juvenile with his mother while it was pursuing efforts to terminate 
her parental rights. It would be a vain effort, at best, for a court to 
enter an order that had the effect of directing DSS to undertake to ter- 
minate the family unit while at the same time ordering that_it con- 
tinue its efforts to reunite the family. In fact, such an order would 
tend to be both internally inconsistent and self-contradictory. 


This Court presumes that the legislature acted in accordance 
with reason and common sense, and that it did not intend an absurd 
result. King v. Baldwin, 276 N.C. 316, 172 S.E.2d 12 (1970). Also, 
when construing a statute, we always look to its purpose. Jd. An 
underlying theme of the North Carolina Juvenile Code is for the trial 
court to serve the best interest of the child. In re Shue, 311 N.C. 586, 
319 S.E.2d 567 (1984). Certainly, then, the trial court must be able to 
allow DSS to terminate reunification efforts if the court finds that it 
is in the child’s best interest to do so. Any order of a trial court result- 
ing in the commencement of steps to terminate parental rights carries 
with it by implication a finding that further efforts at reunification 
will be fruitless and will not be in the best interest of the child. We 
conclude that in such situations, it is appropriate for the trial court to 
specify in its order, as the trial court did in the present case, that 
efforts to reunite a child with its parents may be terminated. For 
these reasons, we expressly overrule Reinhardt to the extent that it 
holds to the contrary. 7 


We note that an amendment to N.C.G.S. § 7A-577(h), effective 1 
October 1997, provides that in orders entered after that date: 


If the court finds through written findings of fact that efforts to 
eliminate the need for placement of the juvenile in custody 
clearly would be futile or would be inconsistent with the juve- 
nile’s safety and need for a safe, permanent home within a rea- 
sonable period of time, then the court shall specify in its order 
that reunification efforts are not required or order that reunifica- 
tion efforts cease. — 


Act of Aug. 13, 1997, ch. 390, sec. 5, 1997 N.C. Sess. Laws —-, —— 
(amending law pertaining to custody and placement of juveniles). 
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This amendment, among other things, allows a trial court to specify - 
in its order that reunification efforts may cease, which we have 
found proper in this case. N.C.G.S. § 7A-577(h) as rewritten by the 
amendment now allows the trial court to specify in appropriate cases 
that reunification efforts must cease. 


For the foregoing reasons, we conclude that the order of the 
trial court denying the respondent mother’s Rule 60(b) motion was 
proper and that the decision of the Court of Appeals to the contrary 
was in error. The decision of the Court of Appeals must UE and is 
reversed. 


REVERSED. 


RICHARD D. KAPLAN, M.D., MARGUERITE KAPLAN, JACOB M. KAPLAN, AND 
DAVID S. KAPLAN v. PROLIFE ACTION LEAGUE OF GREENSBORO, 
WILLIAM H. WINFIELD, JR., LINDA WINFIELD, RONALD W. BENFIELD, SCOTT 
ALLRED, STEPHEN MICHAEL BEALL, SETH HINSHAW, ALBERT HODGES, 
JEFFREY ALEXANDER KENDALL, FATHER CONRAD KIMBROUGH, JULIAN 
McCLAMROCH, BERNARD McHALE, DUANE RICHARDSON, CANDIDO - 
ROSARIO, A/K/A CANDIDO ROSARIO MATOS, DR. KEITH SCHIMMEL, RONALD 
STEINKAMP, JOHN THOMPSON, KEVIN WOLPERT, LEIGH ALLRED, KAREN L. 
BEANE, VIRGINIA BELL, SHARON STEELE CLARK, MARIANA DONADIO, 
LIBBY DUNSMORE, RHONDA EDMONDS, 4/k/A RHODA EDMONDS, THERESA 
FARLEY, PAMELA FORD ALLISON, YVONNE FORD, HARIETTE GABRIELE, 
GEORGIA GAINES, ELSIE GALAN, KARIN GRUBBE, DEBORAH HEBESTREIT, 
DIANNE McCLAMROCH, ELAINE McHALE, REBECCA MORRISON, MONICA 
POLLARD, CAROL REDMOND, MARTA RICHARDSON, ELIZABETH D. SALTER, 
A/kK/A BETTY SALTER, KIMBERLY SCHIMMEL, ANNABELLE SIMPSON, BETTY 
STEINKAMP, LYNN THOMPSON, LAUREL TREDDINICK, AMBER WINFIELD, 
CATHERINE WOLPERT, JOHN DOES XX THROUGH XXVIII, AND JANE DOES XXXV 

- THROUGH XLII 


No. 450A96 
(Filed 7 November 1997) 


Racketeer Influenced and Corrupt Organizations § 7 
(NCI4th)— anti-abortion picketing—N.C. RICO Act 
action—pecuniary gain—causal nexus with unlawful activ- 
ity—insufficient showing 


A doctor and members of his family who sued the Prolife 
Action League of Greensboro (PALG) and its president for anti- 
abortion picketing of the family’s residence and the doctor’s 
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office failed to establish a causal nexus between PALG’s pecu- 
niary gain and defendants’ alleged organized unlawful activity as 
required by the N.C. RICO Act. N.C.G.S. §§ 75D-2(c), 75D-4. — 


Am Jur 2d, Extortion, Blackmail, and Threats §§ 241 et 
seq. : 


Civil action for damages under state racketeer influ- 
enced and corrupt organizations acts (RICO) for losses 
from racketeering activity. 62 ALR4th 654. 


Appeal by plaintiffs pursuant to N.C.G.S. § 7A-30(2) from the 
decision of a divided panel of the Court of Appeals, 123 N.C. App. 720, 
475 S.E.2d 247 (1996), affirming partial summary judgment in favor of 
defendants entered by Ross, J., on 15 May 1995 in Superior Court, 
Guilford County. Heard in the Supreme Court 13 October 1997. 


Smith Helms Mulliss & Moore, L.L.P., by Alan W. Duncan and 
Matthew W. Sawchak, for plaintiff-appellants. : 


Arthur J. Donaldson and American Center for Law & Justice, 
by Walter M. Weber, pro hac vice, for defendant-appellees Linda 
Winfield and Linda Winfield d/b/a the Prolife Action League of 
Greensboro. 


PER CURIAM. 


Plaintiffs’ appeal to this Court is on the basis of the dissenting 
opinion of Judge Johnson, who dissented “as to that part of the 
majority opinion which finds that summary judgment was properly 
granted for defendants Linda Winfield and the Prolife Action League 
of Greensboro.” Kaplan v. Prolife Action League of Greensboro, 123 
N.C. App. 720, 729, 475 S.E.2d 247, 254 (1996) (Johnson, J., dissent- 
ing). Judge Johnson concluded that “not only do the activities 
allegedly engaged in by defendants fall within the prohibited behav- 
iors espoused in the North Carolina RICO [Racketeer Influenced and 
Corrupt Organizations] Act, but also that there is a sufficient causal 
nexus between the pecuniary gain of certain defendants and those 
activities in which they have engaged.” Id. We agree, however, with 
the majority of the panel of the Court of Appeals that partial summary 
judgment was properly entered in defendants’ favor by Judge Ross. 


In so holding, the Court of Appeals stated: 


We assume, without deciding, that plaintiffs have offered suf- 
ficient evidence of a pattern of racketeering activity prohibited 
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under [N.C.G.S. §] 75D-4. Nevertheless, to withstand summary 
judgment, plaintiffs’ forecast of evidence must also demonstrate 
a causal nexus between PALG’s [Prolife Action League of 
Greensboro] alleged pecuniary gain and defendants’ organized 
unlawful activity under [N.C.G.S. §] 75D-4. 


To establish pecuniary gain, plaintiffs direct this Court to 
three checks from defendant Virginia Bell (Bell checks) and 
PALG newsletters which solicit contributions. It is beyond ques- 
tion the Bell checks clearly evidence the receipt of money by 
PALG. In fact, defendants admit PALG is “getting money to oper- 
ate the organization.” The present record is nonetheless devoid of 
any indication PALG derived this monetary gain from, or as a 
result of, activities prohibited by [N.C.G.S. §] 75D-4. On the other 


hand, the newsletters, unlike the Bell checks, do not, in and of 


lish 


N.C. 


themselves, establish pecuniary gain. Further, even assuming the 
solicitations resulted in donations, plaintiffs failed to allege, 
much less proffer, evidence that the donations were in any way 
derived as a result of organized unlawful activity prohibited by 
[N.C.G.S. §] 75D-4. 


Id. The Court of Appeals concluded that plaintiffs had failed to estab- 


a causal nexus between PALG’s pecuniary gain, as required by 
G.S. § 75D-2(c), and defendants’ alleged organized unlawful 


activity, as prohibited by N.C.G.S. § 75D-4. We agree. 


However, in discussing the legislative history of the North 


Carolina RICO Act, the Court of Appeals relied upon the minutes 
of a legislative committee of the General Assembly in determining 
legislative intent. We disavow those portions of the Court of Appeals’ 
opinion. | 


We affirm the decision of the Court of Appeals BOY for the 


reasons Stated in this opinion. 


MODIFIED AND AFFIRMED. 
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GROVER A. HESTER v. ALLSTATE INSURANCE COMPANY, N.C, FARM BUREAU 
MUTUAL INSURANCE COMPANY, ROBERT S. LOWERY anp KEY AUTOMOBILE 
ASSOCIATES 


249A97 
(Filed 7 November 1997) 


Insurance § 571 (NCI4th)— automobile liability insurance— 
furnished for regular use—exclusion from coverage | 
An exclusion in a personal automobile liability policy for a 
vehicle not named in the policy but furnished for the regular use 
of the named insured precluded liability coverage for the named 
insured while operating a vehicle provided by his employer for 
his regular use even though the policy provided operator cover- 
age for the named insured and any family member “for the .. . use 
of any auto.” : 


Am Jur 2d, Automobile Insurance § 244. 


When is automobile furnished or available for regular 
use within “drive other car” coverage of automobile liabil- 
ity policy. 8 ALR4th 387. 


Appeal by defendant Allstate Insurance Company pursuant to | 
N.C.G.S. § 7A-30(2) from the decision of a divided panel of the Court 
of Appeals, 126 N.C. App. 173, 484 S.E.2d 457 (1997), affirming sum- | 
mary judgment for plaintiff, entered by Duke, J., on 7 March 1996 in 
Superior Court, Pitt County. Heard in the Supreme Court 15 October 
1997. 


Hardee & Hardee, by G. Wayne Hardee and Charles R. Hardee, 
for plaintiff-appellee. 


Ward and Smith, PA., by Donald S. Higley, I, and Ryal W. 
Tayloe, for defendant-appellant Allstate Insurance Company. 


Speight, Watson and Brewer, by J. Warner Wells, II, and 
William C. Brewer, Jr, for defendant-appellee N.C. Farm | 
Bureau Mutual Insurance Company. 


Wallace, Morris, & Barwick, PA., by Paul A. Rodgman and 
Elizabeth A. Heath, for defendant-appellee Lowery. 
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Batile, Winslow, Scott & Wiley, PA., by Samuel S. Woodley, Jr., 
on behalf of the North Carolina Association of Defense 
Attorneys, amicus curiae. 


Bailey & Dixon, LLP, by David S. Coats, on behalf of 
Nationwide Mutual Insurance Company, amicus curiae. 


PER CURIAM. 


For the reasons stated in the dissenting opinion by Judge Cozort, 
Hester v. Allstate Ins. Co., 126 N.C. App. 178, 178, 484 S.E.2d 457, 460 
(1997), and upon the authority of N.C. Farm Bureau Mut. Ins. Co. v. 
Warren, 326 N.C. 444, 390 S.E.2d 138 (1990), and Whaley v. Great Am. 
Ins. Co., 259 N.C. 545, 1381 S.E.2d 491 (1963), the decision of the Court 
of Appeals is reversed and the case remanded to that court for further 
remand to the trial court for entry of summary judgment for defend- 
ant Allstate. 


REVERSED AND REMANDED. 





SAMUEL FEREBEE v. TAMMY R. HARDISON 


No. 288A97 
(Filed 7 November 1997) 


Appeal by defendant pursuant to N.C.G.S. § 7A-30(2) from the 
decision of a divided panel of the Court of Appeals, 126 N.C. App. 230, 
484 S.E.2d 857 (1997), affirming in part and reversing in part a judg- 
ment entered by Phillips, J., on 28 August 1995, in Superior Court, 
Craven County and remanding for a new trial on punitive damages. 
_ Heard in the Supreme Court 15 October 1997. 


Wilkinson & Rader, PA., by Steven P. Rader, for plaintvff- 
appellee. 


Sumrell, Sugg, Carmichael & Ashton, PA., by Rudolph A. 
Ashton, LH; and Kellum & Jones, by Norman B. Kellum, Jr., and 
Douglas M. Jones, for defendant-appellant. | 


PER CURIAM. 


For the reasons stated in the dissenting opinion by Judge Lewis, 
the decision of the Court of Appeals is reversed as it pertains to puni- 
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tive damages and the case is remanded to the Court of Appeals for 
further remand to the Superior Court, Craven County, for reinstate- 
ment of the trial court’s judgment as to punitive damages. 


REVERSED AND REMANDED. 





COMMISSIONER OF LABOR OF NORTH CAROLINA v. HOUSE OF 
RAEFORD FARMS, INC. 


No. 504PA96 
(Filed 7 November 1997) 


On discretionary review pursuant to N.C.G.S. § 7A-31 of the deci- 
- sion of the Court of Appeals, 124 N.C. App. 349, 477 S.E.2d 230 (1996), 
reversing the order entered 12 September 1995 by Johnson (EK. Lynn), 
J., in Superior Court, Hoke County. Heard in the Supreme Court 13 
October 1997. 


Michael F’ Easley, Attorney General, by Hilda Burnett-Baker, 
Special Deputy Attorney General, and Daniel D. Addison, 
Assistant Attorney General, for plaintiff-appellee. 


Jordan, Price, Wall, Gray & Jones, L.L.P., by Henry W. Jones, 
Jr., and A. Hope Derby, for defendant-appellant. 


PER CURIAM. 


DISCRETIONARY REVIEW IMPROVIDENTLY ALLOWED. 
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STATE OF NORTH CAROLINA v. ARTHUR EDWARD BALDWIN 


No. 126PA97 
(Filed 7 November 1997) 


On discretionary review pursuant to N.C.G.S. § 7A-31 to review a 
_ decision of the Court of Appeals, 125 N.C. App. 530, 482 S.E.2d 1 
(1997), which granted a new trial to the defendant who had been con- 
- victed of first-degree murder and sentenced to life in prison by Wood, 
J., on 19 December 1995 in Superior Court, Forsyth County. Heard in 
the Supreme Court 16 October 1997. 


Michael FE. Easley, Attorney General, by Jeffrey P. Gray, 
Assistant Attorney General, for the State-appellant. | 


J. Clark Fischer for defendant-appellee. 
PER CURIAM. 
DISCRETIONARY REVIEW IMPROVIDENTLY ALLOWED. 


Justice ORR did not participate in the consideration or decision 
of this case. | 
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STATE OF NORTH CAROLINA v. RICHARD LEE BURNS 


No. 118A97 
(Filed 7 November 1997) 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the unpublished 
decision of a divided panel of the Court of Appeals, 125 N.C. App. 616, 
483 S.E.2d 194 (1997), awarding defendant a new trial in cases tried 
before Martin (Jerry Cash), J., in Superior Court, Forsyth County, 
which resulted in convictions and judgments of imprisonment for 
attempted incest, first-degree sexual offense, and taking indecent lib- 
erties with a minor. On 8 May 1997 the Supreme Court allowed dis- 
cretionary review of additional issues. Heard in the Supreme Court 16 
October 1997. 


Michael F. Easley, Attorney General, by Jill B. Hickey, 
Assistant Attorney General, for the State-appellant. 


Lawrence J. Fine for defendant-appellee. 
PER CURIAM. 


AFFIRMED. 
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STATE OF NORTH CAROLINA v. CATHY ANN MILLS BARNES anb 
DONALD RAY HOOKS 


No. 66A97 
(Filed 7 November 1997) 


Appeal by defendants pursuant to N.C.G.S. § 7A-30(2) from the 
decision of a divided panel of the Court of Appeals, 125 N.C. App. 75, 
479 $.E.2d 236 (1997), finding no error in a trial that resulted in judg- 
ments entered by Rousseau, J., on 30 January 1996 in Superior Court, 
Guilford County, sentencing defendants to active prison sentences 
upon their convictions by a Jury of robbery with a dangerous weapon. 
On 8 May 1997, the Supreme Court retained defendants’ notice of 
appeal as to a substantial constitutional question pursuant to 
N.C.G.S. § 7A-30(1) and allowed discretionary review of an additional 
issue. Heard in the Supreme Court 15 October 1997. 


Michael EF Easley, Attorney General, by Sueanna P. Sumpter, — 
Assistant Attorney General, for the State. 


John Bryson for defendant-appellants. 
PER CURIAM. 


AFFIRMED. 


IN THE SUPREME COURT | 351 


EDWARDS v. WEST 
[347 N.C. 351 (1997)] 


MITCHELL EDWARDS anb wirE, DAPHNE EDWARDS vy. JOSEPH ROBERT WEST 
p/B/A CENTURY 21 WEST & COMPANY, anp BOB WEST, INC. 


No. 174A97 
(Filed 7 November 1997) 


Appeal by defendants pursuant to N.C.G.S. § 7A-30(2) from an 
unpublished decision of a divided panel of the Court of Appeals, 125 
N.C. App. 742, 483 S.E.2d 746 (1997), dismissing the appeal from a 
judgment entered by Bowen, J., on 22 September 1995 in Superior 
Court, Cumberland County, for failure to include within the record on 
appeal a certificate of service required pursuant to N.C.R. App. P. 
9(a)(1)(i) and 26(a) and (d). On 5 June 1997, the Supreme Court 
allowed discretionary review of an additional issue. Heard in the 
Supreme Court 14 October 1997. 


The Yarborough Law Firm, by Garris Neil Yarborough, for 
plaintiff-appellees. 


McCoy, Weaver, Wiggins, Cleveland & Raper, PLL.C., by 
Richard M. Wiggins, for defendant-appellants. 
PER CURIAM. 


The decision of the Court of Appeals is reversed. See Hale v. 
Afro-American Arts International, Inc., 335 N.C. 23l, 436 S.E.2d 588 
(1993). 


~ REVERSED. 
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STATE OF NORTH CAROLINA v. DAVY GENE STEPHENS 


No. 10A96 
(Filed 5 December 1997) 


Criminal Law § 1375 (NCI4th Rev. )— capital sentencing— 
statutory mitigating circumstances—mitigating value 


The trial court did not err in a capital sentencing hearing in 
its instructions on statutory mitigating circumstances where 
defendant contended that the court instructed the jurors that 
they were required to consider only those mitigating circum- 
stances they deemed to have mitigating value, but a reasonable 
interpretation of the instructions, construed contextually, could 
not have misled jurors to believe they could disregard any statu- 
tory mitigating circumstances found to exist. Defense counsel 
apparently did not notice the one instance in which the trial court 
partially mixed the statutory and nonstatutory standards and 
made no objection either at that point or later when specifically 
asked at the close of instructions if counsel had any corrections 
or objections. Moreover, the jurors had before them in each case 
an Issues and Recommendation form which clearly delineated 
the difference between statutory and nonstatutory circum- 
stances. The one misstatement could not have confused the jury 
as to statutory and nonstatutory circumstances and did not con- 
stitute prejudicial error. 


Am Jur 2d, Criminal Law §§ 598, 599. 


- Instructions to jury: Sympathy to accused as appropri- 
ate factor in jury consideration. 72 ALR3d 842. 


. Criminal Law § 431 (NCI4th Rev. )— capital murder—pros- 


ecutor’s argument—evidence not rebutted by defendant— 
not a comment on defendant’s failure to testify 


There was no violation of a defendant’s constitutional rights 
in a capital prosecution for first-degree murder where the prose- 
cutor in his closing argument challenged the defense to explain 
why defendant was found in an attic with one of the murder 
weapons if he was not guilty. The prosecutor did not comment 
directly on defendant's failure to testify, but fairly argued that 
defendant had failed to present exculpatory evidence that 
rebutted the State’s evidence relating to where the murder 
weapon was found. 


Am Jur 2d, Trial §§ 595-604. 
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3. Criminal Law § 120 (NCI4th Rev.)— capital murder—copy 
Of ballistics report—typo—not revealed until trial—no 
mistrial — 

The trial court did not abuse its discretion during a capital 
prosecution for first-degree murder by denying defendant’s 
request for a mistrial where defendant received a copy of the 
ballistic report six months before trial and a typographical error 
was revealed through the testimony of an SBI agent. Although 
defendant contends that the statement was essential to the the- 
ory of his case, the inconsistency was plain on its face; defendant 
had ample opportunity to investigate the error; if anything, 
defendant was advantaged rather than prejudiced by showing the 
fallibility of the State’s expert; and the error was not probative or 
exculpatory. Defendant was not prejudiced by the trial testimony 
which corrected the typographical error in the report; even — 
assuming a discovery violation, the trial court did not abuse its 
discretion in deciding not to sanction the State. The record shows 
a well-reasoned decision; the court clearly expressed the thought 
that this statement in the report should have raised some ques- 
tion in defense counsel’s mind. 


Am Jur 2d, Depositions and Discovery §§ 426, 427. 


Right of defendant in criminal case to inspection of 
statement of prosecution’s witness for purposes of cross- 
examination or impeachment. 7 ALR3d 181. 


4. Criminal Law § 1340 (NCI4th Rev.)— capital sentencing— 
hearsay testimony—not relevant—not admissible 


The trial court did not err during a capital sentencing hearing 
by preventing defendant from introducing a conversation which. 
occurred between defendant’s girlfriend and the wife of his 
accomplice immediately prior to the murders and which defend- 
ant contended supported the mitigating circumstance that 
defendant played only a minor role in the murders in that the jury 
could have inferred that the accomplice’s desire to retrieve 
pawned rings was the primary motive for going to the scene. 
Although it has been held that the rules of evidence may be 
relaxed during the sentencing phase when the statements are rel- 
evant and trustworthy, the Supreme Court has never stated that 
the rules of evidence should be totally abandoned. For a hearsay 
statement to be permitted in a sentencing hearing, it must be rel- 
evant to a sentencing issue and bear indicia of reliability. This tes- 
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-timony is not relevant to the circumstance that defendant played 


only a minor role in the murders because it fails totally to estab- 
lish that the rings were the motivating factor which sent defend- 
ant and his accomplice to the scene or induced them to shoot 
six people and kill three. 


Am Jur 2d, Criminal Law §§ 598, 599. 


. Criminal Law § 693 (NCI4th Rev.)— capital sentencing— 


mitigating circumstances—no history of criminal activity— 
peremptory instruction—denied 


The trial court did not err in a capital sentencing hearing by 
denying defendant’s request to peremptorily instruct the jury that 
defendant had no significant history of criminal activity where 
defendant argued that his misdemeanor offenses and his history 
of drug abuse do not constitute a significant history of prior crim- 
inal activity. A peremptory instruction is appropriate when all 
evidence goes to support that circumstance; it is apparent: that 
this evidence was of such nature that a sentencing jury could rea- 
sonably find this circumstance to exist, but there was evidence of 
prior criminal activity and convictions and it was for the jury to 
decide whether these constituted a “significant” history. 


Am Jur 2d, Criminal Law §§ 598, 599. 


. Jury §§ 228, 226 (NCI4th)— capital murder—jury selec- 


tion—jurors excused for cause—no error 


The trial court did not abuse its discretion in a capital 
prosecution by allowing the State’s challenge for cause of two 
prospective jurors who indicated that they might have difficulty 
voting in favor of the death penalty, and by not allowing defend- 
ant to rehabilitate one prospective juror. The full text of the voir 
dire clearly indicates that both prospective jurors clearly 
expressed their personal opposition to the death penalty without 
any equivocation. 


Am Jur 2d, Jury § 279. 


. Criminal Law § 1353 (NCI4th Rev.)— capital sentencing— 


instruction—duty to recommend death 

The pattern jury instruction for capital sentencing impos- 
ing a duty upon the jury to return a recommendation of death 
if it finds the mitigating circumstances insufficient to outweigh 
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the aggravating circumstances and the aggravating circum- 
stances sufficiently substantial to call for the death penalty is 
constitutional. | 


Am Jur 2d, Trial §§ 1441 et seq. 


. Criminal Law § 1349 (NCI4th Rev. )— capital sentencing— 


instruction—mitigating circumstances must outweigh 
aggravating circumstances 

A first-degree murder defendant’s constitutional rights were 
not violated by the trial court’s instruction to the jury that miti- 
gating circumstances must outweigh aggravating circumstances 
and thereby directing the jury to answer Issue III affirmatively if 
it found the mitigating circumstances were of equal weight of the 
aggravating circumstances. 


Am Jur 2d, Trial §§ 1441 et seq. 


. Criminal Law § 1349 (NCI4th Rev.)— capital sentencing— 


instructions—nonstatutory mitigating evidence—value 
The trial court did not err in a capital sentencing hearing in 

its instructions by not allowing the jury to consider evidence as 

mitigating if it found that the nonstatutory mitigating circum- 


_ stance had no value. 


10. 


Am Jur 2d, Trial §§ 1441 et seq. 
Criminal Law § 1360 (NCI4th Rev. )— capital sentencing— 


aggravating circumstances—notice 


The trial court did not err in a capital sentencing hearing by 
denying defendant's motion to require the prosecution to disclose 
the aggravating circumstances that it intended to rely upon dur- 
ing the sentencing phase of the trial. It has been consistently held 
that a defendant is not constitutionally entitled to an enumera- 


tion of the aggravating factors to be used against him; statutory 


11. 


notice as contained in N.C.G.S. § 15A-2000(e) is sufficient. 
Am Jur 2d, Criminal Law §§ 598, 599. 


Jury § 32 (NCI4th)— capital sentencing—jurors excused 
by district court judge 

The trial court did not err in a capital sentencing hearing by 
denying defendant’s motion to prohibit district court judges from 
excusing prospective jurors outside defendant’s presence. The 
district court properly conducted this preliminary, administrative 
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process pursuant to statute, and such process was not part of 
the defendant’s capital trial. 


Am Jur 2d, Jury §§ 131, 132. 


12. Criminal Law § 1374 (NCI4th Rev.)— capital sentencing— 
aggravating circumstances—course of conduct—not vague 
and overbroad 

The course of conduct aggravating circumstance for first- 
degree murder sentencing is not unconstitutional as vague and 
overbroad. 


Am Jur 2d, Criminal Law §§ 598, 599. 


13. Constitutional Law § 370 (NCI4th)— death penalty—not 
unconstitutional 
The North Carolina death penalty statute, N.C.G:S. 
§ 15A-2000, is not unconstitutional, eaulerary and discriminatory 
on its face and as applied. 


Am Jur 2d, Criminal Law §§ 581, 612, 613, 615. 


14. Criminal Law § 1402 (NCHth Rev. )— death penalty net 
disproportionate 


A death sentence was not disproportionate where the record 
fully supports the aggravating circumstances found by the jury, 
there is no evidence or indication that the sentence of death was 
imposed under the influence of passion, prejudice or any other 
arbitrary factor, this case is distinguishable from the cases in 
which the death penalty was found disproportionate, and it is 
similar to cases where the death penalty was found proportion- 
ate. Defendant was convicted of the murder of three individuals 
and the jury convicted defendant on the theory of malice, pre- 

meditation, and deliberation in all of the murders, which indi- 
cates a more cold-blooded and calculated crime. An additional 
aggravating circumstance was found in two of the murders. 


Am Jur 2d, Criminal Law § 628. 


Appeal as of right by defendant pursuant to N.C.G.S. § 7A-27(a) 
from judgments imposing three sentences of death entered by 
Cashwell, J., at the 27 November 1995 Criminal Session of Superior 
Court, Johnston County, upon jury verdicts finding defendant guilty — 
of three counts of first-degree murder. Defendant’s motion to bypass 
the Court of Appeals as to additional judgments was allowed by this 
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Court 19 December 1996. Heard in the Supreme Court 8 September 
1997. 


Michael F. Easley, Attorney General, by Tiare B. Smiley, Special. 
Deputy Attorney General, for the State. 


John R. Rittelmeyer for defendant-appellant. 


LAKE, Justice. 


The defendant was indicted on 13 February 1995 for three counts 
of first-degree murder and two counts of assault with a deadly 
weapon with intent to kill inflicting serious injury; on 20 March 1995, 
he was indicted for an additional count of assault with a deadly | 
weapon with intent to kill. Defendant was tried capitally to a jury at 
the 27 November 1995 Criminal Session of Superior Court, Johnston 
County, Judge Narley L. Cashwell presiding. The jury found defend- 
ant guilty of all charges. Following a capital sentencing proceeding, 
the jury recommended sentences of death as to each murder convic- 
tion. On 20 December 1995, the trial court sentenced defendant to 
three separate sentences of death, one for each of the three convic- 
tions for first-degree murder; to a term of sixty-three to eighty-five 
months’ imprisonment on each of the two convictions for assault 
with a deadly weapon with intent to kill inflicting serious injury; and 
to a term of twenty-five to thirty-nine months’ imprisonment on the 
conviction for assault with a deadly weapon with intent to kill. 


At trial, the State presented evidence tending to show that on the 
evening of 20 January 1995, defendant and his accomplice, William 
Barrow, had dinner together and shared a bottle of Everclear and 
some whisky. The following morning, at approximately 2:00 a.m., 
defendant and Barrow drove to the Johnston County Grill Road home 
of Lynn Wright, a reputed drug dealer. Upon arrival, defendant and 
Barrow went straight to Wright’s bedroom and shot him six times, 
killing him. Defendant and Barrow then separated in the house, and 
Barrow walked onto the porch and shot Antwon Jenkins in the head, 
killing him. Barrow then attempted to kill James White, but the bullet 
only grazed the side of White’s face. Defendant entered the living 
room and attempted to shoot eighty-three-year-old Kenneth Farmer 
in the head, but the shot only hit Farmer in the arm as he threw his 
hand up. Defendant next tried to shoot John Wright but apparently 
ran out of bullets. Defendant and Barrow then left the Grill Road 
home but returned shortly thereafter. At this time, defendant shot and 
killed Michael Kent Jones, and Barrow seriously injured June Bates 


358 IN THE SUPREME COURT 


STATE v. STEPHENS 
[347 N.C. 352 (1997)] 


with gunshot wounds to her back and arm. Bates escaped and called 
for help from a nearby house. 


When deputies arrived at the Grill Road home on 21 January 
1995, they found a black man lying on the porch, dying from gunshot 
wounds to his head. The officers found four fired cartridge cases, cal- 
iber 38 Special, in a water basin in the front room. In the first bed- 
room, the officers found another black man, Lynn Wright, lying on the 
floor surrounded by blood and crack cocaine. Behind the house, the 
officers found another victim, Kenneth Farmer, who had been shot in 
the left arm. Farmer was able to identify one of the shooters as 
defendant Davy Stephens because Stephens had been to the house on 
several previous occasions. Farmer later picked Stephens out of a 
police photographic lineup. Following a lead, officers found defend- 
ant hiding in the attic of a house occupied by his girlfriend, and he 
was apprehended. The officers also found a 38 Special revolver near 
defendant in the attic. 


The State offered testimony from three medical examiners who 
concluded that Lynn Wright, Antwon Jenkins and Michael Kent Jones 
all died of gunshot wounds. Special Agent Eugene Bishop gave a bal- 
listic report on the 38 Special revolver found with the defendant at 
the time of his arrest and determined that four cartridge casings 
found in the water basin at the Grill Road house were fired by this 38 
Special. Bishop also tested a bullet found in the clothes of June Bates 
and concluded this bullet bore rifling characteristics similar to a 357 
Magnum. | 


[1] In his first assignment of error, defendant contends that the trial 
court erred in instructing the jurors, in the sentencing phase, that 
they were required to consider only those statutory mitigating cir- 
cumstances that they deemed to have mitigating value. Defendant 
thus argues that he is entitled to a new sentencing proceeding 
because there is a reasonable likelihood such instruction led the 
jurors to believe they could accord no mitigating value to the statu- 
tory mitigating circumstances. We conclude the jury could not have 
been so misled. 


The trial court’s instructions to the jury, when read as a whole 
and viewed in light of the Issues and Recommendation as to 
Punishment forms, did not misinform jurors of their duty to weigh 
any statutory mitigating circumstance which they found to exist 
when considering their recommendation of a life imprisonment or 
death sentence. A reasonable interpretation of the instructions, con- | 
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strued contextually, could not have misled jurors to believe they 
could disregard any statutory mitigating circumstances found to 
exist. A jury charge must be construed contextually and will be 
upheld when the charge as a whole is correct. State v. Chandler, 342 
N.C. 742, 751-52, 467 S.E.2d 636, 641, cert. denied, —— U.S. ——, 136 
L. Ed. 2d 133 (1996). | 


Reading the entire charge in context, the instructions in question 
could not have had the effect of confusing issues of statutory and 
nonstatutory mitigating circumstances for the jury. Since defendant 
was on trial for three separate murders, the trial court gave three sep- 
arate instructions on mitigating circumstances. The trial court, in 
each of the three cases, submitted and instructed on three statutory 
mitigators: that defendant had no significant history of prior criminal 
activity, N.C.G.S. § 15A-2000(f)(1); that the capital felony was com- 
mitted while defendant was under the influence of mental or emo- 
tional disturbance, N.C.G.S. § 15A-2000(f)(2); and that the capacity of 
the defendant to appreciate the criminality of his conduct or to con- 
form his conduct to the requirements of the law was impaired, 
N.C.G.S. § 15A-2000(f)(6). The (f)(4) mitigator, that the murder was 
committed by another and defendant was only an accomplice and his 
participation was relatively minor, was submitted with respect to one 
of the murders. In all three cases, the jury answered “yes” with 
respect to the (f)(1) and (f)(2) statutory mitigators while at the same 
time rejecting the (f)(6) mitigator, and the jury rejected the (f)(4) mit- 
igator in the one case. Further, in each case, the trial court submitted 
eighteen nonstatutory mitigating circumstances and the catchall pro- 
vision, and the jury in each case found that eight of these both existed 
and had mitigating value. The jury thus demonstrated its discernment 
in light of the instructions. 


With regard to each of the statutory mitigating circumstances in 
each case, the trial court instructed the jurors that they “will find this 
mitigating circumstance” if they find particular factual matters 
exist, and that if one or more of the jurors find “by a preponderance 
of the evidence that this circumstance exists you would so indicate 
by having your foreperson write, yes, in the space provided after this 
mitigating circumstance on the Issues and Recommendation Form.” 
(Emphasis added.) This was a correct instruction and specifically 
informed the jurors that each was a “mitigating circumstance” if one 
or more of them found it to exist. | | 


_ We do note that in one instance the trial court partially mixed the 
statutory and nonstatutory standards. After instructing the jury on 
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the facts that would support the (f)(1) mitigator, the no significant 
history of prior criminal activity circumstance, in the murder of Lynn 
Wright, the trial court properly instructed the jurors that if they found 
this circumstance to exist, their foreperson would so indicate by writ- 
ing “yes” on the form, but if none of them found this circumstance to 
exist, their foreperson should write “no” on the form. The trial court 
then mistakenly added the phrase, “[t]he foreperson is to answer yes 
as to mitigating circumstances if one juror finds a mitigating circum- 
stance and deems it to be mitigating.” It is significant with respect to 
the jury’s notice of this statement that defense counsel did not appar- 
ently notice this miscue and made no objection either at this poimt or 
later at the close of Jury instructions when specifically asked by the — 
trial court if counsel had any corrections or objections. 


This Court has previously held that a mere lapsus linguae by the 
trial court while reading instructions to the jury, which is not called 
to the trial court’s attention at the time it is made, will not constitute 
prejudicial error when it is apparent from a contextual reading that 
the jury could not have been misled. State v. Reid, 335 N.C. 647, 667, 
440 S.E.2d 776, 787 (1994). This situation is distinguishable from 
- those cases in which this Court has found error where the trial court’s 
instructions confused statutory and nonstatutory mitigating circum- 
stances. See State v. Roseboro, 344 N.C. 364, 379-80, 474 S.E.2d 314, 
322-23 (1996); State v. Howell, 343 N.C. 229, 239-40, 470 S.E.2d 38, 
43-44 (1996); State v. Jaynes, 342 N.C. 249, 285, 464 S.E.2d 448, 470 
(1995), cert. dented, —— U.S. —-, 135 L. Ed. 2d 1080 (1996). In Howell 
and Jaynes, the trial court lumped together all of the statutory and 
nonstatutory mitigating circumstances, improperly informing the 
jury that it should determine if statutory mitigating evidence had mit- 
igating value. In Roseboro, the trial court applied the nonstatutory 
standard for determining mitigating value to all of the statutory and 
nonstatutory mitigating evidence. In contrast, in this case, no such 
broad, all-encompassing instructions were applied, and correct writ- 
ten instructions were included on the Issues and Recommendation 
form as to each circumstance submitted. The jurors had before them 
in each case an Issues and Recommendation form which clearly 
delineated the difference between statutory and nonstatutory, desig- 
nating each statutory circumstance as “mitigating” and each non- 
statutory circumstance as requiring a finding that it both exists and 
has mitigating value. 


In light of the instructions as a whole and the correct Issues and 
Recommendation forms taken by the jury into the jury room, we con- 
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clude that this one misstatement could not have confused the law as 
to statutory and nonstatutory circumstances for the jury and did not 
constitute prejudicial error. This assignment of error is overruled. 


[2] In his second assignment of error, defendant contends that the 
prosecutor commented on defendant’s election not to testify, thus 
violating defendant’s constitutional rights. In closing, the prosecutor 
argued: 


‘Mr. Lock: The defense may raise other challenges to our evi- 
dence when they argue to you but I have a challenge. I challenge 
them to explain why their client was found in an attic— 


Mr. HOLLAND: Objection. 
THE Court: Overruled. 


Mr. Lock: —-with one of the murder weapons located just inches 
from him if he’s not guilty. : 


This brief statement in argument by the prosecutor clearly does 
not constitute a comment on the defendant’s failure to testify and 
merely draws the jury’s attention to the fact that particular evidence 
offered by the State was uncontradicted or unrebutted. The prosecu- - 
tion is, of course, forbidden by both the Fifth Amendment to our fed- 
eral Constitution and by statute from commenting on the failure of 
a defendant to testify at trial. Griffin v. California, 380 U.S. 609, 14 
L. Ed. 2d 106 (1965); N.C.G.S. § 8-54 (1986); State v. York, 347 N.C. 79, 
489 S.E.2d 380 (1997). However, a prosecutor’s argument that the 
State’s evidence was uncontradicted does not constitute an improper 
reference to the defendant’s failure to testify. State v. Richardson, 
342 N.C. 772, 786, 467 S.E.2d 685, 693, cert. denied, —- U.S. —, 136 
L. Ed. 2d 160 (1996). Here, the prosecutor did not comment directly 
or indirectly on defendant’s failure to testify, but fairly argued that 
defendant had failed to present exculpatory evidence that rebutted 
the State’s evidence relating to where the murder weapon was found. 
This assignment of error is without merit. 


[3] In his third assignment of error, defendant asserts that the trial 
court committed reversible error in denying the defense’s request for 
a mistrial after an alleged discovery violation arose during trial. 
Defendant contends that a discovery violation occurred when a typo- 
graphical error in a State Bureau of Investigation (SBI) ballistic 
report was revealed through testimony of an SBI agent. We disagree. 
Under the particular facts and circumstances here presented, there 
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was no discovery violation, and the trial court did not abuse its dis- 
cretion in denying defendant’s motion for a mistrial. 


Defendant asserts that the State committed a discovery violation 
under N.C.G.S. § 15A-907, which requires the State to continue to dis- 
close evidence as it is discovered, and under N.C.G.S. § 15A-903(d), 
which requires the State to turn over all documents and tangible 
objects material to the preparation of the defense. The facts of this 
case do not support defendant’s position. The defendant received a 
copy of the ballistic report six months before trial. The section of the 
report in question reads: “Q-1 has similar rifling characteristics and 
some microscopic markings in common with tests fired from K-1, but 
lacks sufficient microscopic detail to determine that K-2 fired Q-1.” 
This statement on the report is at best unclear as to whether it is a 
reference to the 38 Special revolver or the 357 Magnum revolver, and 
in light of this, it was neither probative nor exculpatory. The State 
complied with N.C.G.S. § 15A-903(d) when it provided the ballistic 
report to the defense approximately six months before trial. 
Furthermore, the State did not violate N.C.G.S. § 15A-907 in breach- 
ing its continuing duty to disclose evidence since the prosecutor him- 
self read and noticed the inconsistency in the report only the evening 
before trial, and any detailed reading would reflect an uncertainty as 
to its meaning. The prosecutor's failure to discuss this lack of clarity 
or discrepancy in the report with defense counsel, after it was con- 
firmed as a typographical error by the witness at the lunch recess just 
prior to the witness’ testimony, did not prejudice the defendant or 
constitute a discovery violation under N.C.G.S. § 15A-907. 


Defendant contends that this one statement in the report was 
essential to the theory of his case and that he was irreparably preju- 
diced when the typographical error was discovered so close to the 
end of trial. We find this argument to be without merit. The inconsis- 
tency in the report was plain on its face, and the defendant had ample 
opportunity to investigate the error. Furthermore, under the facts 
here presented, defendant was not prejudiced, but, if anything, was 
advantaged by showing the fallibility of the State’s expert. 
Significantly, the error was not probative or exculpatory. The defend- 
ant’s theory that Barrow shot both Bates and Jones is not corrobo- 
rated by this one unclear, inconsistent statement in the ballistic 
report, and there was plenary evidence from eyewitnesses as to the 
physical locations of defendant and Barrow relative to their victims. 
We thus hold defendant was not prejudiced by the trial testimony 
which corrected the typographical error in the ballistic report. 
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However, even assuming arguendo this was a discovery violation, 
the trial court did not abuse its discretion in deciding not to sanction 
the State. “The sanction for failure to make discovery when required 
is within the sound discretion of the trial court and will not be dis- 
turbed absent a showing of abuse of discretion.” State v. Herring, 
322 N.C. 733, 747-48, 370 S.E.2d 363, 372 (1988); accord State v. King, 
311 N.C. 608, 619, 320 S.E.2d 1, 11 (1984). The record in this case 
shows that the trial court made a well-reasoned decision. The trial 
court clearly expressed the thought that this statement in the report 
should have raised some question in defense counsel’s mind that this 
statement may have contained an error. The trial court stated: “I 
mean just to read that ... seems to me would have caused someone 
to say, ‘there must be a problem here.’ They are comparing this bullet 
against two different ... guns.” We therefore hold that there was no 
discovery violation and that the trial court did not abuse its discre- 

tion when it denied the motion for a mistrial. This assignment of error 
is overruled. . 


[4] In defendant’s fourth assignment of error, he contends that the 
trial court, during the sentencing phase, committed reversible error 
in preventing defendant from introducing testimony concerning a 
conversation between Mrs. Barrow and Debbie Jordan, defendant’s 
girlfriend, which occurred immediately prior to the murder. 
Defendant contends that this conversation would have provided pro- 
bative evidence supporting the N.C.G.S. § 15A-2000()(4) mitigating 
circumstance, that he played only a minor role in the murders on Grill 
Road, and that the plan was “hatched” by William Barrow. Defendant 
contends that testimony by Jordan would have established that 
Barrow pawned his wife’s rings to Lynn Wright and that Wright had 
later sold these rings. Defendant asserts that the jury could have 
inferred from this testimony that Barrow’s desire to retrieve these 
rings was the primary motive for going to the Grill Road home. 
However, the testimony proffered by Jordan merely established that 
she knew through the defendant and the Barrows that Lynn Wright 
would take items in pawn for drugs and that Mrs. Barrow was miss- 
ing some rings. This evidence is not only hearsay, but is irrelevant. 


Although the North Carolina Rules of Evidence do not apply for- 
mally to sentencing hearings, N.C.G.S. § 8C-1, Rule 1101(b)(8) (1992), 
for a hearsay statement to be permitted in a sentencing proceeding, it 
must be relevant to a sentencing issue and bear indicia of reliability. 
State v. Price, 326 N.C. 56, 388 $.E.2d 84, sentence vacated on other 
grounds, 498 U.S. 802, 112 L. Ed. 2d 7 (1990); State v. Barts, 321 N.C. 
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170, 362 S.E.2d 235 (1987). The desired testimony of Debbie Jordan 
regarding the missing rings is not relevant to the (f)(4) mitigating cir- 
cumstance that defendant played only a minor role in the murders 
because it fails totally to establish that the rings were the motivating 
factor which sent defendant and Barrow to the Grill Road home or, 
more to the point, induced them to shoot six people, killing three. 


Defendant further contends that in not allowing the testimony, 
the trial court violated his due process rights to present evidence. We 
disagree. Although this Court has held that the rules of evidence may 
be relaxed during the sentencing phase when the statements are rel- 
evant and trustworthy, Barts, 321 N.C. at 180, 362 S.E.2d at 240, 
this Court has never stated that the rules of evidence should be 
totally abandoned. We conclude that the proffered testimony of 
Jordan concerning the pawning of Mrs. Barrow’s rings had no rele- 
vance to the (f)(4) mitigating circumstance, and this assignment of 
error is overruled. : 


[5] In his fifth assignment of error, defendant asserts that the trial 
court committed reversible error in denying defendant’s request to 
peremptorily instruct the jury that defendant had no significant his- 
tory of criminal activity. The defendant argues that his misdemeanor 
offenses and his history of drug abuse do not constitute a significant 
history of prior criminal activity, and he was, therefore, entitled to a 
peremptory instruction that he had no significant history of prior 
criminal activity and that the jury should accord mitigating weight to 
that circumstance. We do not agree. 


A peremptory instruction is appropriate when all evidence goes 
to support that circumstance. State v. Wooten, 344 N.C. 316, 334, 474 
S.E.2d 360, 370 (1996), cert. denied, —~ U.S. —, 137 L. Ed. 2d 348 
(1997); State v. Gay, 334 N.C. 467, 492, 434 $.B.2d 840, 854 (1993). 
The trial court must give'a peremptory instruction on a statutory mit- 
igating circumstance when the evidence is uncontroverted. State v. 
Simpson, 341 N.C. 316, 344, 462 S.E.2d 191, 207 (1995), cert. denied, 
— U.S. —, 134 L. Ed. 2d 194 (1996). The crucial issue for this Court 
is thus whether the evidence is uncontroverted that defendant had no 
significant history of criminal activity. Generally, “[s]ignificant means 
important or notable.” State v. Noland, 312 N.C. 1, 20, 320 S.E.2d 642, 
654 (1984), cert. denied, 469 U.S. 1230, 84 L. Ed. 2d 369 (1985). Upon 
review of this evidence, it is apparent that while the evidence rele- 
vant to this mitigating circumstance was of such nature that a sen- 
tencing jury could reasonably find this circumstance to exist and its 
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submission to the jury was thus proper, there was evidence of prior 
criminal activity and convictions, and it was thus for the jury to 
decide whether these constituted a “significant” history. The evi- 
dence establishes that defendant was convicted in 1982 of hit-and-run 
property damage and driving under the influence. In 1983, he was 
convicted of driving while his license was suspended; in 1986, he was 
convicted again of driving under the influence. Furthermore, defend- 
ant had a long history of purchasing and using illegal drugs. The trial 
court did not err by refusing a peremptory instruction and by leaving 
to the jury the determination of the existence of this stanutory miti- 
gating circumstance. 


[6] In his sixth assignment of error, defendant contends that the trial 
court erroneously allowed the State’s challenge for cause of two 
prospective jurors, Lillie Vinson and Thurmon Holder, who indicated 
that they might have difficulty voting in favor of the death penalty. In 
addition, defendant complains that he was not given the opportunity 
to rehabilitate prospective juror Holder. We conclude there was no 
error in this regard. 


This Court has held: “Whether to allow a challenge for cause in 
jury selection is a decision ordinarily left to the sound discretion of 
the trial court which will not be reversed on appeal except for abuse 
of discretion.” State v. Locklear, 331 N.C. 239, 247, 415 S.E.2d 726, 731 
(1992); accord State v. Kennedy, 320 N.C. 20, 28, 357 S.E.2d 359, 364 
(1987). The standard for determining when a prospective juror may 
be excluded for cause because of his views on capital punishment is 
whether the prospective juror’s views would “ ‘prevent or substan- 
tially impair the performance of his duties as a juror in accordance 
with his instructions and his oath.’” Wainwright v. Witt, 469 U.S. 
412, 424, 83 L. Ed. 2d 841, 851-52 (1985) (quoting Adams v. Texas, 448 
U.S. 38, 45, 65 L. Ed. 2d 581, 589 (1980)); accord State v. Davis, 325 
N.C. 607, 621-22, 386 S.E.2d 418, 425 (1989), cert. denied, 496 U.S. 
905, 110 L. Ed. 2d 268 (1990). Because “a prospective juror’s bias for 
or against the death penalty cannot always be proven with unmistak- 
able clarity,” this Court must defer to the trial court’s judgment con-: 
cerning whether a prospective juror would be able to follow the law. 
State v. Miller, 339 N.C. 663, 679, 455 S.E.2d 137, 145, cert. denied, 
— U.S. —, 133 L. Ed. 2d 169 (1995). > 


In the case sub judice, the full text of the voir dire clearly indi- 
cates that both prospective jurors Vinson and Holder clearly 
expressed their personal opposition to the death penalty without any 
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equivocation. Under these circumstances, the trial court did not 
abuse its discretion by excusing these prospective jurors for cause. 
Furthermore, the trial court did not abuse its discretion in denying 
defendant’s request to attempt to rehabilitate prospective juror 
Holder. Whether to allow defendants an opportunity to rehabilitate a 
prospective juror challenged for cause lies within the trial court’s dis- 
cretion. State v. Flippen, 344 N.C. 689, 697-98, 477 S.E.2d 158, 163 
(1996); State v. Burr, 341 N.C. 263, 281, 461 S.E.2d 602, 611 (1995), 
cert. denved, —- U.S. ——, 134 L. Ed. 2d 526 (1996); State v. Daughtry, 
340 N.C. 488, 509, 459'S.E.2d 747, 757 (1995), cert. denied, — U.S. 
—., 133 L. Ed. 2d 739 (1996). Prospective juror Holder unequivocally 
demonstrated that his opposition to the death penalty would sub- 
stantially impair his ability to perform his duties as a a Juror. This 
assignment of error is without merit. 


PRESERVATION ISSUES 


[7] Defendant in his seventh assignment of error seeks this Court’s 
reconsideration of its prior decisions upholding the constitutionality 
of our pattern instruction imposing a “duty” upon the jury to return a 
recommendation of death if it finds the mitigating circumstances 
insufficient to outweigh the aggravating circumstances and the aggra- 
vating circumstances sufficiently substantial to call for the death 
penalty. State v. DeCastro, 342 N.C. 667, 467 S.E.2d 653, cert. denied, 
— U.S. —, 136 L. Ed. 2d 170 (1996); State v. Robinson, 336 N.C. 78, 
443 S.E.2d 306 (1994), cert. denied, 513 U.S. 1089, 130 L. Ed. 2d 650 
(1995); State v. Syriani, 333 N.C. 350, 428 S.E.2d 118, cert. denied, 
510 U.S. 948, 126 L. Ed. 2d 341 (1993); State v. McDougall, 308 N.C. 1, 
301 S.E.2d 308, cert. denied, 464 U.S. 865, 78 L. Ed. 2d 173 (1983); 
State v. Pinch, 306 N.C. 1, 292 S.E.2d 203, cert. denied, 459 U.S. 1056, — 
74 L. Ed. 2d 622 (1982). Upon consideration of defendant’s argument 
and authorities cited, we find no compelling reason for this Court to 
overrule our previous holding on this issue. This assignment of error 
is overruled. 


[8] In his eighth assignment of error, defendant asserts that his con- 
stitutional rights were violated by the trial court’s instruction to the 
jury that mitigating circumstances must outweigh aggravating cir- 
cumstances and thereby directing the jury to answer Issue III affir- 
_matively if it found the mitigating circumstances were of equal weight 
to the aggravating circumstances. Issue III on the Issues and 
Recommendation as to Punishment form provides: “Do you unani- 
mously find beyond a reasonable doubt that the mitigating circum- 
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stance or circumstances found is, or are, insufficient to outweigh the 
aggravating circumstance or circumstances found?” Defendant 
acknowledges that this Court has previously decided this issue 
adversely to defendant’s position and upheld the constitutionality of 
this instruction. State v. Keel, 337 N.C. 469, 493-94, 447 S.E.2d 748, 
761-62 (1994), cert. denied, 513 U.S. 1198, 181 L. Ed. 2d 147 (1995). 
We find no basis for reversing our prior holding in this regard. This 
assignment of error is overruled. 


[9] Next, defendant contends in his ninth assignment of error that 
the trial court erred in its instructions in not allowing the jury to con- 
sider evidence as mitigating if it found that the nonstatutory mitigat- 
ing circumstance had no mitigating value. It is well established under 
North Carolina law that the instruction given by the trial court in this 
regard is correct and not in violation of the state or federal 
Constitution. State v. Womble, 343 N.C. 667, 694, 473 S.E.2d 291, 307 
(1996), cert. denied, —— U.S. —-, 136 L. Ed. 2d 719 (1997). This 
instruction does not limit or prevent the jury’s consideration of any 
relevant evidence in mitigation. It simply requires the jury to find 
both the existence of the nonstatutory circumstance and that it has 
mitigating value. We therefore reject this assignment of error. 


[10] In his tenth assignment of error, defendant argues that the trial 
court erred in denying defendant’s motion to require the prosecution 
to disclose the aggravating circumstances that it intended to rely 
upon during the sentencing phase of the trial. This Court has consist- 
ently held that “a defendant is not constitutionally entitled to an enu- 
meration of aggravating factors to be used against him: statutory 
notice as contained in N.C.G.S. § 15A-2000(e) is sufficient.” State v. 
McLaughlin, 323 N.C. 68, 84, 372 S.E.2d 49, 61 (1988), sentence 
vacated on other grounds, 494 U.S. 1021, 108 L. Ed. 2d 601 (1990); 
accord State v. Taylor, 304 N.C. 249, 257, 283 S.E.2d 761, 767 (1981), 
cert. denied, 463 U.S. 1213, 77 L. Ed. 2d 1398 (1983). This assignment 
of error is overruled. 


[11] In his eleventh assignment of error, defendant contends that the 
trial court erred in denying defendant’s motion to prohibit district 
court judges from excusing prospective jurors outside of defendant’s 
presence. The district court’s excusal or deferral of prospective 
jurors prior to trial did not violate defendant’s constitutional right to 
be present at all phases of his trial because his trial had not yet 
begun. The district court properly conducted this preliminary, admin- 
istrative process pursuant to statute, and such process was not part 
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of the defendant’s capital trial. State v. Geddie, 345 N.C. 73, 92, 478 


S.E.2d 146, 155 (1996), cert. denied, ——- U.S. —-, — L. Ed. 2d —, | 
66 U.S.L.W. 3255 (1997); State v. McCarver, 341 N.C. 364, 379, 462 
S.E.2d 25, 33 (1995), cert. denied, —— U.S. ——, 1384 L. Ed. 2d 482 


(1996); State v. Cole, 331 N.C. 272, 275, 415 S.E. ‘2d 716, 717 ieee) 
This assignment of error is overruled. 


[12] Defendant’s twelfth assignment of error is that the course of 
conduct aggravating circumstance is unconstitutional because it 
is vague and overbroad. This Court has repeatedly held that 
North Carolina’s capital sentencing scheme contained in N.C.G:S. 
§ 15A-2000 is constitutional on its face and as applied. State v. 
Mckoy, 327 N.C. 31, 37-39, 394 S.E.2d 426, 429-30 (1990); State v. 
Barfield, 298 N.C. 306, 348-54, 259 S.E.2d 510, 537-44 (1979), cert. 
denied, 448 U.S. 907, 65 L. Ed. 2d 1137 (1980). This Court has also 
held the course of conduct aggravating circumstance is constitutional 
and is not vague or overbroad. State v. Cole, 343 N.C. 399, 421, 471 
S.H.2d 362, 373 (1996), cert. denied, —~ U.S. —, 136 L. Ed. 2d 
624 (1997); State v. Williams, 305 N.C. 656, 684-86, 292 S.E.2d 243, 
260-61, cert. denied, 459 U.S. 1056, 74 L. Ed. 2d 622 (1982). We decline 
to revisit this issue, and this assignment of error is overruled. 


[13] In his final assignment of error, defendant argues that the North 
Carolina death penalty statute, N.C.G.S. § 15A-2000, is unconstitu- 
tional, arbitrary and discriminatory on its face and as applied in this 
case. This Court has consistently held that “North Carolina’s death 
penalty statute, N.C.G.S. § 15A-2000, is constitutional and not based 
upon subjective discretion, applied arbitrarily, capriciously, or pur- 
suant to a pattern of discrimination based upon race, gender, or 
poverty.” State v. Garner, 340 N.C. 578, 605, 459 S.E.2d 718, 735 
(1995), cert. denied, —- U.S. —, 133 L. Ed. 2d 872 (1996); accord 
State v. Williams, 339 N.C. 1, 52, 452 S.E.2d 245, 275 (1994), cert. 
denied, — U.S. ——, 133 L. Ed. 2d 61 (1995). Defendant concedes this 
issue has been considered and rejected. We therefore stand by our 
holding in Garner and reject this assignment of error. 


PROPORTIONALITY REVIEW 


[14] Having found no error in either the guilt/innocence phase of 
defendant’s trial or the capital sentencing proceeding, we are 
required by statute to review the record and determine (1) whether 
the evidence supports the aggravating circumstances found by the 
jury; (2) whether passion, prejudice or “any other arbitrary factor” 
influenced the imposition of the death sentence; and (3) whether the 
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sentence “is excessive or disproportionate to the penalty imposed in 
similar cases, considering both the crime and the defendant.” 
N.C.G.S. § 15A-2000(d)(2). 


In the present case, the defendant was convicted of three counts 
of first-degree murder, two counts of assault with a deadly weapon 
with intent to kill inflicting serious injury and one count of assault 
with a deadly weapon with intent to kill. In all three murders, the jury 
found the aggravating circumstance that the murders were part of a 
course of conduct by defendant including other crimes of violence 
against other persons. Further, in the murders of Antwon Jenkins and 
Michael Kent Jones, the jury found the murders were committed for 
the purpose of avoiding arrest, by means of eliminating these victims 
as witnesses. After thoroughly reviewing the record, transcript and 
briefs in the present case, we conclude that the record fully supports 
the aggravating circumstances found by the jury. We further conclude 
that there is no evidence or indication that the sentence of death was 
imposed under the influence of passion, prejudice or any other arbi- 
trary factor. 


The final statutory duty of this Court is to conduct a proportion- 
ality review. One purpose of proportionality review is to guard 
“against the capricious or random imposition of the death penalty.” 
State v. Barfield, 298 N.C. at 354, 259 S.E.2d at 544. Another “is to 
eliminate the possibility that a person will be sentenced to die by the 
action of an aberrant jury.” State v. Holden, 321 N.C. 125, 164-65, 362 
S.E.2d 513, 537 (1987), cert. denied, 486 U.S. 1061, 100 L. Ed. 2d 935 
(1988). In conducting proportionality review, we compare this case to 
others in the pool, as defined in State v. Williams, 308 N.C. 47, 79-80, 
301 S.E.2d 335, 355, cert. denied, 464 U.S. 865, 78 L. Ed. 2d 177 (1988), 
and State v. Bacon, 337 N.C. 66, 106-07, 446 S.E.2d 542, 563-64 (1994), 
cert. denied, 513 U.S. 1159, 180 L. Ed. 2d 1083 (1995), that “are 
roughly similar with regard to the crime and the defendant.” State v. 
Lawson, 310 N.C. 632, 648, 314 S.E.2d 493, 503 (1984), cert. denied, 
471 U.S. 1120, 86 L. Ed. 2d 267 (1985). Whether the death penalty is 
disproportionate “ultimately rest[s] upon the ‘experienced judg- 
ments’ of the members of this Court.” State v. Green, 336 N.C. 142, 
198, 443 S.E.2d 14, 47, cert. denied, 513 U.S. 1046, 1380 L. Ed. 2d 547 
(1994). 


This case is distinguishable from the cases in which this Court 
has found the death penalty disproportionate and entered a sentence 
of life imprisonment. First, the defendant was convicted of the mur- 
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ders of three individuals. “We have remarked before, and it bears 
repeating, that this Court has never found disproportionality in a case 
in which the defendant was found guilty for the death of more than 
one victim.” State v. Price, 326 N.C. at 96, 388 S.E.2d at 107. Further, 
the jury convicted the defendant on the theory of malice, premedita- 
tion, and deliberation in all of the murders. “The finding of premedi- 
tation and deliberation indicates a more cold-blooded and calculated 
crime.” State v. Artis, 325 N.C. 278, 341, 384 S.E.2d 470, 506 (1989), 
sentence vacated on other grounds, 494 U.S. 1023, 108 L. Ed. 2d 604 
(1990). 


We recognize that juries have imposed sentences of life impris- 
onment in several cases which have similarities to the present case. 
However, “the fact that in one or more cases factually similar to the 
one under review a jury or juries have recommended life imprison- 
ment is not determinative, standing alone, on the issue of whether the 
death penalty is disproportionate in the case under review.” State v. 
Green, 336 N.C. at 198, 443 S.E.2d at 47. Our review of such cases 
reveals that they are distinguishable and do not render the sentences 
of death in this case disproportionate. None of those cases involved 
a defendant who committed a triple murder, with regard to which the 
jury found the same aggravating circumstance to exist in all three and 
an additional aggravating circumstance in two of the murders. It suf- 
fices here to say that we have examined all of the cases cited by 
defendant and conclude that each of them is distinguishable from the 
present case. 


Further, this case is similar to cases in which we have found the 
death penalty proportionate. We have upheld a sentence of death 
where, as in this case, the jury found the aggravating circumstances 
involved in the present case. Here, we conclude that the present case 
is more similar to certain cases in which we have found the sentence 
of death proportionate than to those in which we have found the sen- 
tence disproportionate or those in which juries have consistently 
returned recommendations of life imprisonment. E.g.,.State v. Ingle, 
340 N.C. 108, 455 $.E.2d 664 (1995) (double murder as to which the 
jury found the aggravating circumstances that the murder was espe- 
cially heinous, atrocious, or cruel and that the murder was part of a 
course of conduct involving other violent crimes—death sentence 
proportionate); State v. Moseley, 338 N.C. 1, 449 S.E.2d 412 (1994) 
(double robbery-murder as to which the jury found the aggravating 
circumstances that the murder was part of a course of conduct 
including other violent crimes; that the murder was especially 
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heinous, atrocious, or cruel; that the murder was committed while 
the defendant was engaged in homicide, rape, robbery, etc.; and that 
defendant was previously convicted of a violent felony—death sen- 
tence proportionate), cert. denied, 514 U.S. 1091, 131 L. Ed. 2d 738 
(1995). 


Based on the nature of these crimes, and particularly the features 
noted above, we cannot conclude as a matter of law that the sen- 
tences of death were disproportionate. We hold that defendant 
received a fair trial and capital sentencing proceeding, free of preju- 
dicial error. 


NO ERROR. 


JOHN MICHAEL KRAUSS v. WAYNE COUNTY DEPARTMENT OF SOCIAL SERVICES 


No. 25PAQ7 . 
(Filed 5 December 1997) 


Infants or Minors § 35 (NCI4th)— termination of paren- 
tal rights—child custody—natural parent—absence of 
standing 


A natural parent whose parental rights were terminated 
for abuse and neglect did not have standing to seek custody of 
his biological children as an “other person” under N.C.G.S. 
§ 50-13.1(a) where the DSS had legal custody of the children 
when the termination petition was filed and termination was 
effectuated pursuant to N.C.G.S. § 7A-289.33(1), since that statute 
is an exception to the general grant of standing to seek custody 
in § 50-13.1(a). 


Am Jur 2d, Infants §§ 28 et seq. 


On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani- 
mous, unpublished decision of the Court of Appeals, 124 N.C. App. 
785, 479 S.E.2d 509 (1996), affirming an order entered by Goodman, 
J., on 16 April 1996, in District Court, Wayne County, allowing defend- 
ant’ s Rule 12(b)(6) motion to dismiss. Heard in the Supreme Court 10 
September 1997. 
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G. Nicholas Herman for plaintiff-appellant. 


Baddour, Parker & Hine, PC., by E.B. Borden Parker and 
William D. Orander, IT, for defendant-appellee. 


ORR, Justice. 


This case addresses whether a natural parent whose parental 
rights have been terminated for abuse and neglect nevertheless has 
standing to seek custody of his biological children as an “other per- 
son” under N.C.G.S. § 50-13.1(a). 


Plaintiff is the natural father of two minor children, John Michael 
Krauss and Geneva Fransica Krauss. In June 1989, defendant Wayne 
County Department of Social Services (“DSS”) became aware of alle- 
gations that plaintiff was abusing his son and daughter. In re Krauss, 
111 N.C. App. 456, 434 S.E.2d 252 (1993) (unpublished) (“Krauss IT’). 
At that time, his son was four and a half years old, and his daughter 
was three and a half years old. In re Krauss, 102 N.C. App. 112, 118, 
401 S.E.2d 123, 124 (1991) (“Krauss I’). DSS initiated an investiga- 
tion, and plaintiff thereafter signed a Voluntary Boarding Home 
Agreement in which he consented to place the children in DSS’s legal 
custody. However, before DSS received physical custody of the chil- 
dren, plaintiff took them to his mother and stepfather’s house in 
Georgia. When DSS learned that plaintiff had removed the children 
without its permission, it sought and obtained a nonsecure custody 
order. Plaintiff then promptly surrendered physical custody of the 
children to DSS. 


On 6 June 1989, DSS filed a petition alleging that plaintiff was 
abusing and neglecting the two children. Krauss IT, 111 N.C. App. 
456, 434 S.E.2d 252. At the abuse and neglect hearing, DSS presented 
evidence revealing that plaintiff had terrorized, neglected, and sexu- 
ally molested his children. Krauss I, 102 N.C. App. at 115-16, 401 
S.E.2d at 125-26. Testimony from the children and other sources 
revealed that plaintiff would wear a vampire costume and tie the chil- 
dren up to scare them. Jd. at 115-16, 401 S.E.2d at 125. He would also 
commit sexual acts upon the children, including “tongue kissing” and 
performing oral sex on them. Jd. at 116, 401 $.E.2d at 125. Based on 
this as well as other evidence, the trial court entered an order on 8 
September 1989 adjudicating both children to be abused and 
neglected pursuant to N.C.G.S. § 7A-517. Id. at 113-14, 401 S.E.2d at 
124. Plaintiff appealed this order, and the Court of Appeals affirmed 
the trial court’s decision. Jd. at 117, 401 S.B.2d at 126. 
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While the abuse and neglect hearing was pending appeal, DSS 
filed a petition on 15 November 1989 seeking to terminate plaintiff's 
parental rights. Krauss IJ, 111 N.C. App. 456, 484 S.E.2d 252. A 
parental termination hearing was held at the 29 May 1990 Civil 
Session of Wayne County District Court. Jd. Based on the same evi- 
dence which was presented at the abuse and neglect hearing, the trial 
court entered an order on 9 October 1991 terminating plaintiff's 
parental rights for neglect and continuing custody of the children 
with DSS with full placement rights. Krauss v. Wayne County Dep’t 
of Social Servs., 124 N.C. App. 785, 479 S.E.2d 509 (1996) (unpub-. 
lished) (“Krauss IIT”). 


Plaintiff appealed to the Court of Appeals. The Court of Appeals 
reversed and remanded the case on the basis that the trial court’s 
findings of fact failed to show whether the court considered if a 
change in circumstances had occurred between the time plaintiff lost 
custody and the date of the termination hearing. Krauss IT, 111 N.C. 
App. 456, 434 8.E.2d 252. On 7 June 1994, the trial court made addi- 
tional findings of fact regarding changed circumstances and once 
again terminated plaintiff's parental rights. This order was not 
— appealed. 


On 30 September 1994, plaintiff filed the present action against 
DSS seeking custody of the two children. In the complaint, plaintiff 
alleged that a substantial change in circumstances had occurred 
since 9 October 1991, the date when his parental rights were first 
terminated, and 7 June 1994, the date when his parental rights were 
terminated following his appeal. Plaintiff alleged that it was in the 
best interests of the children that he now be awarded custody. 


On 5 December 1994, DSS filed an answer to the complaint. In its 
answer, DSS made a motion to dismiss the complaint pursuant to 
Rule 12(b)(6) of the North Carolina Rules of Civil Procedure for fail- 
ure to state a claim upon which relief could be granted. The 12(b)(6) 
motion was made on the basis that plaintiff did not have standing 
because his parental rights had previously been terminated for abuse 
and neglect. On 16 April 1996, the court granted the motion and dis- 
missed the complaint. 


Plaintiff appealed, and the Court of Appeals unanimously 
affirmed the trial court on 17 December 1996. Krauss IIT, 124 N.C. 
App. 785, 479 S.E.2d 509. Plaintiff then petitioned this Court for dis- 
cretionary review pursuant to N.C.G.S. § 7A-31, which we allowed on 
6 March 1997. | 
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Plaintiff argued to the Court of Appeals that he has standing to 
seek custody of his two natural children as an “other person” under 
N.C.G.S. § 50-13.1(a) despite the fact that his parental rights were pre- 
viously terminated. N.C.G.S. § 50-13.1(a), the statute which autho- 
rizes standing to seek custody, provides: “Any parent, relative, or 
other person, agency, organization or institution claiming the right to 
custody of a minor child may institute an action or proceeding for the 
custody of such child, as hereinafter provided.” N.C.G.S. § 50-13.1(a) 
(1995) (emphasis added). Plaintiff concedes that he lacks stand- 
ing to seek custody as a “parent” under N.C.G.S. § 50-13.1(a) due to 
the fact that his parental rights were terminated and such termina- 
tion was subsequently effectuated under N.C.G.S. § 7A-289.33. 
N.C.G.S. § 7A-289.33 provides: 


An order terminating the parental rights completely and 
permanently terminates all rights and obligations of the parent to 
the child.... 


(1) If the child had been placed in the custody of... a county 
department of social services . . . and is in the custody of such 
agency at the time of such filing of the petition . . ., that agency 
shall, upon entry of the order terminating parental rights, acquire 
all of the rights for placement of said child as such agency would 
have acquired had the parent whose rights are terminated 
released the child to that agency pursuant to the provisions of 
G.S. 48-9(a)(1). ... 


N.C.G.S. § 7A-289.33 (1995) (effective until 1 July 1996). N.C.GS. 
§ 48-9(a)(1), the adoption statute invoked by N.C.G.S. § 7A-289.33(1), 
details when consent for adoption may be given by persons other 
than the child’s parents, including when a county DSS may consent to 
the adoption of a child. 


The Court of Appeals concluded that plaintiff lacked standing as 
an “other person,” relying primarily on Kelly v. Blackwell, 121 N.C. 
App. 621, 468 S.E.2d 400, disc. rev. denied, 343 N.C. 123, 468 S.E.2d 
782 (1996). In Kelly, the issue was whether a biological father who 
had consented to the adoption of his natural children under N.C.G.S. 
§ 48-23(2) could later seek custody of his children as an “other per- 
son” under N.C.G.S. § 50-13.1(a). Id. at 622, 468 S.E.2d at 400-01. 
There, the biological father had consented to the adoption of his chil-_ 
dren by their stepfather. Jd. at 621, 468 S.E.2d at 400. After learning 
that the stepfather was allegedly abusing the children, the biological 
father attempted to regain custody. Id. at 622, 468 S.E.2d at 400. The 
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kelly court explained that N.C.G.S. § 48-23(2), the statute delineating 
the legal effects of adoption, expressly stated that a natural parent of 
the person adopted is “ ‘divested of all rights with respect to such 
person’” after consenting to the adoption. Jd. (quoting N.C.G.S. 
§ 48-23(2) (1991) (superseded by N.C.G.S. § 48-1-106(c)) (1995)). 
N.C.G.S. § 50-13.1(a), on the other hand, requires that “[a] person 
seeking custody under N.C. Gen. Stat. § 50-13.1 must be able to claim 
a right to such custody.” Id. at 622, 468 S.E.2d at 401 (emphasis 
added). The biological father, therefore, did not have standing as an 
“other person” pursuant to N.C.G.S. § 50-13.1(a) because he had been 
“divested of all rights” under N.C.G.S. § 48-23(2). 


In the case sub judice, the Court of Appeals held that N.C.G.S. 
§ 7A-289.33, the statute which addresses the legal effects of a termi- 
nation order, similarly divested the plaintiff of any “right” to seek cus- 
tody. Krauss IIT, 124 N.C. App. 785, 479 S.E.2d 509. The Court of 
Appeals reached this conclusion on two separate grounds. First, the 
court explained that N.C.G.S. § 7A-289.33 expressly provides that the 
termination of parental rights “ ‘completely and permanently termi- 
nates all rights and obligations of the parent to the child.’ ” Id. The 
court reasoned that the “rights” referred to in this statute necessarily 
included the right to seek custody after the termination of parental 
rights. Second, the court explained that plaintiff also relinquished any 
“right” to seek custody because DSS had legal custody of the children 
pursuant to N.C.G.8. § 7A-289.33(1). That subsection of the statute 
provides that if DSS has custody of the child when the termination 
petition is filed, DSS acquires the same rights regarding placement of 
the child as if the child had been surrendered for adoption pursuant 
to N.C.G.S. § 48-9(a)(1) (superseded by N.C.G.S. § 48-3-601 (1995), 
effective 1 July 1996). 


For the reasons which follow, we hold that the Court of Appeals 
correctly determined that plaintiff does not have standing to seek 
custody of his biological children as an “other person” under N.C.G.S. 
§ 50-13.1(a). Consequently, we affirm the decision of the Court of 
Appeals. 7 


In Oxendine v. Catawba County Dep’t of Social Servs., 303 
N.C. 699, 281 S.E.2d 370 (1981), we addressed whether the plaintiff 
foster parents had standing as an “other person” pursuant to N.C.G.S. 
§ 50-13.1(a) to seek custody of their foster child, Jeffrey. Jeffrey was 
placed with his foster parents when he was about five weeks old. Jd. 
at 700, 281 S.E.2d at 371. His biological parents had “executed writ- 
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ten releases of their rights and consent[ed] to .. . [his] adoption” 
under N.C.G.S. § 48-9(a)(1). Id. at 706, 281 S.E.2d at 375. After caring 
for Jeffrey for almost one year, the foster parents requested consent 
from DSS to adopt him. Jd. at 700, 281 S.E.2d at 371. When DSS . 
denied the request, the foster parents filed an action seeking perma- 
nent custody. Jd. at 700-01, 281 S.E.2d at 371-72. The foster parents 
argued that they had standing to seek custody as an “other person” 
pursuant to N.C.G.S. § 50-13.1(a). Id. at 704, 281 S.E.2d at 373. 


In Oxendine, we held that the result was governed by N.C.G.S. 
§ 48-9.1(1), the statute which then detailed the legal effects of con- 
senting to adoption under N.C.G.S. § 48-9(a)(1). Id. at 706, 281 $.E.2d 
at 375. At that time, N.C.G.S. § 48-9.1(1) provided in part: | 


The county department of social services which the director rep- 
resents, or the child-placing agency, to whom surrender and con- 
sent has been given, shall have legal custody of the child and the 
rights of the consenting parties ... until entry of the interlocu- 
tory decree provided for in G.S. 48-17, or until the final order of 
adoption is entered... or until consent is revoked. ... 


N.C.G.S. § 48-9.1(1) (1991) (emphasis added) (superseded by 
N.C.G.S. §§ 48-3-502, 48-3-705 (1995), effective 1 July 1996). Based on 
this language, we concluded that the county DSS to which the child 
is surrendered retains legal custody of the child until one of the listed 
events occurs. Oxendine, 303 N.C. at 707, 281 S.E.2d at 375. Thus, 
legal custody did not transfer to the foster parents at any point in 
time. The foster parents did not have standing “to contest the depart- 
ment or agency’s exercise of its rights as legal custodian.” Id. 


Although DSS had legal custody under N.C.G.S. § 48-9.1(1), 


_ the foster parents argued that they had standing under N.C.G.S. 


§ 50-13.1(a). We disagreed. Id. The Court stated: 


G.S. 48-9.1 and G.S. 50-13.1 were enacted in the same session 
of the Legislature. See 1967 N.C. Sess. Laws, ch. 926, s. 1. When ° 
the two statutes are construed together, it is apparent that 
G.S. 50-13.1 was intended as a broad statute, covering a myriad of 
situations in which custody disputes are involved, while G.S. 
48-9.1 is a narrow statute, applicable only to custody of a mi- 
nor child surrendered by its natural parents pursuant to G.S. 
48-9(a)(1). Clearly, G.S. 48-9.1(1) was intended as an exception to 
the general grant of standing to contest custody set forth in G.S. 
50-13.1. | 
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Id. Thus, we held that the foster parents did not have standing to seek 
custody of Jeffrey because N.C.G.S. § 48-9.1(1) was an exception to 
N.C.G.S. § 50-13.1. Id. 


In the case sub judice, plaintiff's parental rights were termi- 
nated for abuse and neglect, and such termination was effectuated 
pursuant to N.C.G.S. § 7A-289.33. N.C.G.S. § 7A-289.33(1) provides © 
that if DSS has custody of the child prior to entry of the termination 
order, then DSS “acquire/s] all of the rights for placement of said 
child as such agency would have acquired had the parent whose 
rights are terminated released the child to that agency pursuant to 
the provisions of G.S. 48-9(a)(1), including the right to consent to 
the adoption of such child.” N.C.G.S. § 7A-289.33(C1) (emphasis 
added). According to this statute, DSS retains legal custody of the 
child if the child has been placed with DSS when the termination peti- 
tion was filed. If DSS has custody of the child at that time, then with 
the entry of the termination order, DSS acquires the same rights that 
it would have acquired if the parent had consented to the a of 
that child under N.C.G.S. § 48-9(a)(1). 


Under Oxendine, a parent who has consented to the adoption of 
his child no longer has standing to subsequently seek custody of that 
child. This result is required because, as we stated in Oxendine, 
N.C.G.S. § 48-9(a)(1) is narrowly drawn to address a specific custody 
situation and is therefore intended to be an exception to the general 
grant of standing provided in N.C.G.S. § 50-13.1(a). Oxendine, 303 
N.C. at 707, 281 S.E.2d at 375. Thus, it follows that since N.C.G.S. 
§ 7A-289.33(1) invokes the application of N.C.G.S. § 48-9(a)(1), 
subsection (1) of N.C.G.S. § 7A-289.33 is also an exception to the gen- 
eral grant of standing to seek custody under N.C.G.S. § 50-13.1(a). 
This rationale also applies to the revised subsection (1) of N.C.G.S. 
§ 7A-289.33, effective 1 July 1996, which also references chapter 48, 
the adoption chapter, and requires that the same ee be acquired in 
this specific situation. 


In analyzing these two statutes, the Court of Appeals came to a 
similar conclusion in Swing v. Garrison, 112 N.C. App. 818, 436 
S.E.2d 895 (1993). In Swing, the Court of Appeals held that the grand- 
parents who were seeking custody and visitation of their grandchild 
did not have standing under N.C.G.S. § 50-13.1. Id. at 822, 436 S.E.2d 
at 898. There, the child had been placed in the custody of DSS after 
the parental rights of the biological mother had been terminated and 
the biological father had consented to the adoption of the child. Jd. at 
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820-21, 436 S.E.2d at 897. The Court of Appeals stated that DSS had 
custody of the child “both prior to and at the time of the filing of the 
petition to terminate the mother’s parental rights. Thus, the entry of 
the order terminating the mother’s parental rights vested in DSS the 
same rights [it] would have acquired had the child been released pur- 
suant to Section 48-9(a)(1).” Jd. at 822, 436 S.E.2d at 898. Relying on 
Oxendine, the court explained that “[bJecause DSS has acquired all 
of the rights for placement of [the child], by virtue of termination of 
one parent’s parental rights and by virtue of the surrender to DSS by 
the other parent, the grandparents do not have standing ‘to contest 
the department|’s] . . . exercise of its rights as legal custodian.’ ” Id. 
(quoting Oxendine, 303 N.C. at 707, 281 S.E.2d at 375) (alteration in 
original). This decision, while not expressly recognizing that N.C.G.S. 
§ 7A-289.33(1) is an exception to N.C.G.S. § 50-13.1(a), comports with 
the reasoning behind our decision today. 


In addition, interpreting N.C.G.S. § 7A-289.33(1) as an exception 
to the general grant of standing provided in N.C.G.S. § 50-138.1(a) 
gives effect to legislative intent. In Oxendine, we reasoned that 
N.C.G.S. § 48-9.1(1) was a narrow statute which was intended to 
apply only to custody situations where consent for adoption had 
been given. N.C.G.S. § 7A-289.33(1) is also a narrow statute, intend- 
ed to apply only to situations where DSS has custody and the par- 
ents’ rights are later terminated. Both statutes also address the 
beginning stages of a custody determination where adoption is 
specifically involved. Under both statutes, DSS is given legal custody 
of the child. This is merely a necessary step in the overall adoption 
process. Under both provisions, DSS is also given authority to place 
the child for adoption at some point in time if certain contingencies 
do not occur. Thus, these two provisions should be read in a similar 
manner since both provisions narrowly address custody situa- 
tions where DSS has custody of the child and is placing the child for 
adoption. 


Unlike these two statutes, N.C.G.S. § 50-13.1(a) is a “general 
statute” addressing all potential custody cases. McIntyre v. McIntyre, . 
341 N.C. 629, 631, 461 S.E.2d 745, 748 (1995). “ “Where there is one 
statute dealing with a subject in general and comprehensive terms, 
and another dealing with a part of the same subject in a more mi- 
nute and definite way, the two should be read together and _har- 
monized .. .; but, to the extent of any necessary repugnancy 
between them, the special statute . . . will prevail over the general 
statute... .’” Id. at 631, 461 S.E.2d at 747 (quoting National Food 
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Stores v. N.C. Bd. of Alcoholic Control, 268 N.C. 624, 628-29, 151 
S.E.2d 582, 586 (1966)). Thus, N.C.G.S. § 7A-289.33(1), the more spe- 
cific statute like N.C.G.S. § 48-9.1(1), must be given effect despite the 
broad mandate provided by N.C.G.S. § 50-13. 1(a). | 


Finally, it should also be noted that the broad grant of standing in 
N.C.G.S. § 50-13.1(a) does not convey an absolute right upon every 
person who allegedly has an interest in the child to assert custody. As 
we stated in Petersen v. Rogers, 337 N.C. 397, 406, 445 S.E.2d 901, 906 
(1994), “N.C.G.S. § 50-13.1 was not intended to confer upon strangers 
the right to bring custody or visitation actions against parents of chil- 
dren unrelated to such strangers. Such a right would conflict with the 
constitutionally-protected paramount right of parents to custody, 
care, and control of their children.” N.C.G.S. § 50-18.1(a) must oper- 
ate within these confines and thereby promote the best interests of 
the child in all custody determinations. 


Application of the foregoing rule to the present case requires a 
finding that plaintiff lacks standing as an “other person” under 
N.C.G.S. § 50-13.1(a). DSS had legal custody of plaintiff's natural chil- 
dren when the termination petition was filed on 15 November 1989. 
Krauss II, 124 N.C. App. 785, 479 S.E.2d 509. DSS, in fact, has 
had legal custody of the two children since June 1989. Plaintiff's 
situation is thus governed by N.C.G.S. § 7A-289.33(1). Since N.C.G.S. 
§ 7A-289.33(1) is an exception to the general grant provided under 
N.C.G.S. § 50-13.1, plaintiff lacks standing to seek custody of his 
natural children. 


For the foregoing reasons, the decision of the Court of Appeals is 
affirmed. 


AFFIRMED. 
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FREDERICK TINCH v. VIDEO INDUSTRIAL SERVICES, INC., WESTERN TEMPO- 
RARY SERVICES, INC., HENDON ENGINEERING ASSOCIATES, INC., 
METROPOLITAN SEWERAGE DISTRICT OF BUNCOMBE COUNTY, ANd 
CARYLON CORPORATION 


No. 528PA96 
(Filed 5 December 1997) 


Appeal and Error § 120 (NCI4th)— summary judgment as to 
one defendant—right of immediate appeal 


The Court of Appeals erred by dismissing as interlocutory 
plaintiff's appeal from an order granting summary judgment for 
defendant Video where (1) the summary judgment order termi- 
nates plaintiff's action as to that defendant and deprives plaintiff 
of a jury trial on that alleged cause of action, and (2) the applica- 
bility of N.C.G.S. § 97-10.2 as alleged in defendant Hendon’s 
answer raises the possibility of inconsistent verdicts as to 
defendant Video's liability if plaintiff is required to wait until after 
trial on the merits against the other defendants to have the mer- 
its of plaintiff's appeal as to defendant Video determined. 


Am Jur 2d, Appellate Review § 693. 


On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani- 
mous decision of the Court of Appeals, 124 N.C. App. 391, 477 S.E.2d 
193 (1996), dismissing as interlocutory appeals by plaintiff and by 
defendant Hendon Engineering Associates, Inc. from an order 
entered 5 October 1995 by Gardner, J., in Superior Court, 
Mecklenburg County. Heard in the Supreme Court 9 September 1997. | 


John A. Mraz, P.A., by John A. Mraz, for plaintiff-appellant. 


Ball, Barden & Bell, PA., by Ervin L. Ball, Jr., for defendant- 
appellee Video Industrial Services, Inc. 


PER CURIAM. 


Plaintiff instituted this civil action against, among other defend- 
ants, Hendon Engineering Associates, Inc. (“Hendon”) and Video 
Industrial Services, Inc. (“Video”) alleging that both defendants were 
negligent and that defendant Video had knowingly engaged in con- 
duct substantially certain to cause him injury. Plaintiff had been hired 
by Video through referral from defendant Western Temporary 
Services, Inc. to assist on a project in which Video was a subcontrac- 
tor of Hendon. Plaintiff was injured on the job. 
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Defendant Video moved for summary judgment as to all claims 
asserted by plaintiff. The trial court entered summary judgment for 
Video. Defendant Hendon also moved for summary Judgment; 
Hendon’s motion was allowed in part and denied in part. The trial 
court also determined that there was no just reason for delay for pur- 
poses of appeal. On appeal the Court of Appeals granted plaintiff's 
motion to dismiss Hendon’s appeal from the partial denial of 
Hendon’s motion for summary judgment. On its own motion the 
Court of Appeals also dismissed as interlocutory plaintiff's appeal 
from the order granting Video summary judgment. This Court 
allowed plaintiff's petition for discretionary review. Hendon’s peti- 
tions for writ of certiorari and discretionary review were denied by 
this Court. 


The sole issue before this Court is whether the Court of Appeals 
erred in dismissing plaintiff's appeal as interlocutory. Defendant 
Video agrees with plaintiff that plaintiff's appeal should not have 
been dismissed. The general rule is that final judgments are always 
appealable, but interlocutory decrees can be immediately appealed 
only when they affect a substantial right and will result in injury to 
the appellant if not corrected before an appeal from the final judg- 
ment. Bailey v. Gooding, 301 N.C. 205, 209, 270 S.E.2d 431, 434 
(1980). 


In Pelican Watch v. U.S. Fire Ins. Co., 323 N.C. 700, 375 S.E.2d 
161 (1989), the trial judge “entered summary judgment in favor of 
defendant [United States Fire Insurance Company (“USFIC”)] and 
against the plaintiffs with respect to the plaintiffs’ claim for actual 
damages, and entered summary judgment for plaintiffs ‘against the 
defendant USFIC on the liability issues on plaintiffs’ claim made pur- 
suant to N.C.G.S. Chapter 75 and N.C.G.S. § 58-54.4 and plaintiffs’ 
claim under the common law for punitive damages... .’” Id. at 701, 
375 S.E.2d at 161. The Court of Appeals dismissed both the plaintiffs’ 
and the defendant’s appeals. This Court held that the dismissal of the 
plaintiffs’ appeal was error. This Court stated: 


Plaintiffs were appealing from a summary judgment which dis- 
missed their claim for compensatory damages. That portion of 
the trial judge’s order was a final judgment and _ plaintiffs 
were entitled to appellate review of the grant of summary judg- 
ment against them on the issue of compensatory damages. 
Oestreicher v. American National Stores, 290 N.C. 118, 225 
S.E.2d 797 (1976). 
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Id. at 701-02, 375 S.E.2d at 162. The final dismissal of a claim under 
summary judgment involves a substantial right from which a plaintiff 
has an immediate right of appeal. Jd. 


In the present case the order granting summary judgment as to 
Video terminates plaintiff's action as to that defendant and deprives 
plaintiff of a jury trial on that alleged cause of action. Furthermore, 
the applicability of N.C.G.S. § 97-10.2 as alleged in Hendon’s answer 
raises the possibility of inconsistent verdicts as to defendant Video's 
hability if plaintiff is required to wait until after trial on the merits 
against the other defendants to have the merits of plaintiff's appeal as 
to Video determined. Under these circumstances a determination of 
the underlying substantive appeal will, in our view, promote finality 
rather than fragmentation in this case. 


For the foregoing reasons we hold that the Court of Appeals 
erred in dismissing plaintiff's appeal and remand the case to that 
court for consideration on the merits of the issue raised in plaintiff's 
brief previously filed in that court. 


REVERSED AND REMANDED. 





IN RE: INQUIRY CONCERNING A JUDGE, NOS. 194 ann 204 SUSAN O. RENFER, 
RESPONDENT 


No. 498A96-2 
(Filed 5 December 1997) 


Judges, Justices, and Magistrates § 38 (NCI]4th)— district 
court judge—falsifying court documents—censure 


A district court judge’s admitted acts of falsifying official 
court documents by the false entry of guilty pleas without the 
knowledge of defendants constituted willful misconduct in office 
as well as conduct prejudicial to the administration of justice that 
brings the judicial office into disrepute and would have war- 
ranted removal from office. However, the Judicial Standards 
Commission’s recommendation of censure is accepted in light of 
the judge’s acknowledgment of wrongdoing, her resignation from 
office, and her agreement not to hold future judicial office in 
North Carolina. 
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Am Jur 2d, Judges § 84; Public Officers and Employees 
§ 193. | 


Removal or discipline of state judge for neglect of, or 
failure to perform, jucidial duties. 87 ALR4th 727. | 


This matter is before the Court upon a recommendation by the 
Judicial Standards Commission (Commission), entered 26 August 
1997, that the respondent, Judge Susan O. Renfer, a Judge of the 
General Court of Justice, District Court Division, Tenth Judicial 
District of the State of North Carolina, be censured for conduct pre}- 
udicial to the administration of justice that brings the judicial office 
into disrepute in violation of Canons 1, 2 and 3 of the North Carolina 
Code of Judicial Conduct. Calendared in the Supreme Court 20 
November 1997 and considered on the record without: oral argument 
or submission of briefs. 


ORDER OF CENSURE. 


On 17 July 1997, respondent, her attorneys, and special counsel 
for the Commission entered into a stipulation determining as fact evi- 
dentiary matters as follows: Respondent presided over the 21 
September 1995 Session of District Court, Wake County, at which she 
made handwritten entries of “guilty” in the cases of two individuals 
who previously indicated their intent to enter pleas of “not guilty.” 
Respondent presided over the 28 March 1995 Session of District 
Court, Wake County, at which she attempted to have a defendant 
plead guilty with the knowledge that defendant was represented by 
counsel and that said counsel was not present in court. Respondent 
presided over the 3 April 1996 Session of District Court, Wake 
County, at which she sentenced a defendant to a forty-five day active 
sentence but refused to credit defendant with jail time served pend- 
ing disposition as required by law. Finally, respondent admitted that 
she had “made statements and taken actions, in and out of court, that 
could be considered by some as less than patient, dignified, and cour- 
teous to attorneys, witnesses, litigants, and court personnel.” The 
stipulation concluded with respondent acknowledging that her con- 
duct would be prejudicial to the administration of justice that could 
bring the judicial office into disrepute and that such conduct could be 
interpreted to be in violation of Canons 1, 2 and 3 of the Code of 
Judicial Conduct. | 


Respondent waived formal hearing of the matters and agreed to 
accept a recommendation of censure by the Judicial Standards 
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Commission on the matters set forth in the stipulation. The 
Commission, in turn, agreed to dismiss all charges not addressed in 
the stipulation. 7 


By letter to the Governor dated 17 July 1997, respondent submit- 
ted her resignation effective 8 August 1997 and stated, “I will not be 
seeking reelection to any judicial office and will not act in any judi- 
clal capacity within the State of North Carolina following my resig- 
nation.” Special counsel subsequently advised the Commission that 
Judge Renfer “had resigned her judicial office effective 8 August 1997 
and had stated in her resignation that she would not seek reelection 
to judicial office or act in any judicial capacity in the State of North 
Carolina thereafter.” On 26 August 1997, the Commission entered its 
recommendation of censure in accordance with the stipulation. 


N.C.G.S. § 7A-376 sets forth the grounds for removal or censure 
of a judge: 


Upon recommendation of the Commission, the Supreme 
Court may censure or remove any Judge for willful misconduct in 
office, willful and persistent failure to perform his duties, habit- 
ual intemperance, conviction of a crime involving moral turpi- 
tude, or conduct prejudicial to the administration of Justice that 
brings the judicial office into disrepute. 


N.C.G.S. § 7A-376 (1995). In proceedings pursuant to this section, this 
Court does not act in its usual role as an appellate court, but rather 
as a court of original jurisdiction. In re Peoples, 296 N.C. 109, 147, 250 
S.E.2d 890, 912 (1978), cert. denied, 442 U.S. 929, 61 L. Ed. 2d 297 
(1979). The legislature intended for this Court to be guided by the 
North Carolina Code of Judicial Conduct in defining the meaning of 
this section. In re Nowell, 293 N.C. 235, 248, 237 S.E.2d 246, 252 
(1977). The resignation of a judge and its acceptance by the Governor 
neither deprives this Court of Jurisdiction over a proceeding for 
removal nor limits the sanctions available. Peoples, 296 N.C. at 
148-49, 250 S.E.2d at 912-13. 


In the present proceeding, respondent has, inter alia, acknowl- 
edged the commission of the acts of falsifying official court docu- 
ments by the false entry of guilty pleas without the knowledge of 
defendants. This is clearly willful misconduct in office, as well as 
conduct prejudicial to the administration of Justice that brings the 
judicial office into disrepute, both within the meaning of N.C.G.S. 
§ 74-376. While this conduct is such that warrants removal, due to 
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respondent’s acknowledgment of wrongdoing, her resignation from 
office, and her agreement not to hold future judicial office in North 
Carolina, the Commission’s considered recommendation of censure 
is accepted. 


Now, therefore, pursuant to N.C.G.S. §§ 7A-376, 7A-377(a), and 
Rule 3 of the Rules for Supreme Court Review of Recommendations 
of the Judicial Standards Commission, it is ordered that Judge Susan 
O. Renfer be and she is hereby censured. 


By order of the Court in Conference this the 4th day of December 
1997. 


ORR, J. 
For the Court 


ea i ere eee ae 
ANDREW THOMAS HARTSELL v. INTEGON INDEMNITY CORPORATION 


No. 342A97 
(Filed 5 December 1997) 


Insurance § 472 (NCI4th)— leased vehicle—destruction by 
fire—payment to lessor as loss payee—claim by lessee 


The trial court erred in dismissing plaintiff insured’s claim 
against defendant insurer for the value of his leased vehicle 
~ which was stolen and destroyed by fire because the insurer paid 
the named loss payee, the lessor, the actual cash value of the 
vehicle where the policy provided that a loss was to be paid “as 
interest may appear to [the insured] and the loss payee”; after the 
loss plaintiff continued to make lease payments for the full dura- 
tion of the lease; and the plaintiff is thus entitled to insurance 
proceeds to the extent of his interest in the vehicle as of the date 
of the loss. 


Am Jur 2d, Automobile Insurance §§ 41, 42, 137-139. 


Automobile property insurance-sole, unconditional, or 
absolute ownership clause. 71 ALR2d 223. 


What constitutes ownership of automobile within 
meaning of automobile insurance owner’s policy. 36 
ALR4th 7. | 
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Appeal by plaintiff pursuant to N.C.G.S. § 7A-30(2) from the deci- 
sion of a divided panel of the Court of Appeals, 126 N.C. App. 511, 485 
S.E.2d 893 (1997), affirming an order entered by Johnson (E. Lynn), 
J., on 27 November 1995 in Superior Court, Moore County, which 
allowed defendant’s motion to dismiss pursuant to N.C. R. Civ. P. 
12(b)(6). Heard in the Supreme Court 17 November 1997. 


Robbins May & Rich, L.L.P., by P. Wayne ree and Carol M. 
White, for plaintiff- appellant. 


Kitchin, Neal, Webb & Futrell, PA., by Stephan R. Futreil, dor 
defendant-appellee. 


PER CURIAM. 


For the reasons stated in the dissenting opinion for the Court of 
Appeals by Greene, J., the decision of the Court of Appeals is 
reversed. The case is remanded to the Court of Appeals for further 
remand to the Superior Court, Moore County, for further proceedings 
not inconsistent with said dissenting opinion. 


REVERSED AND REMANDED. 


CAROLINA BUILDERS CORPORATION v. THE ALEXANDER SCOTT GROUP, LTD. 
D/B/A ALEXANDER SCOTT HOMES, anp DEBORAH L. RUGGLES, anp DAVID A. 
RUGGLES, anp FIRST UNION MORTGAGE CORPORATION, anp JAMES A. 
ABBOTT, TRUSTEE, AND LARRY B. GOLDSTEIN, anD RICKI F. GOLDSTEIN, anp 
AMERICA’S WHOLESALE LENDER, anp COUNTRYWIDE TITLE CORPORATION, 
TRUSTEE, AND ROBERT C. MONTGOMERY, anp MARY ANNE MONTGOMERY, 
AND PREMIER MORTGAGE CORPORATION, anD RICHARD WARREN, TRUSTEE, 
AND A. TROY BARKSDALE, AND MARY JANE BARKSDALE, aNnp NATIONSBANK 
OF NORTH CAROLINA, N.A., AND TIM, INC., TRUSTEE, anp MICHAEL P. 
BERNARD, AND GAIL G. BERNARD, anp FIRST UNION NATIONAL BANK OF 
NORTH CAROLINA, N.A., AnD THOMAS E. MUSE, TRUSTEE, anD GREGORY A. 
QUINTANO, ann THERESA A. QUINTANO, anp JIA LIN CHEN anp HUI YU 
YANG, a/k/A HUIYU YANG, aNnD PNC MORTGAGE CORP. OF AMERICA, AND 
CRAIG & BRISSON, P.A., TRUSTEE, anp DANIEL J. MCCANNA, AND DONNA E. 
MACCANNA, AND BANK PLUS MORTGAGE CORP. anp DAVID B. CRAIG, 
TRUSTEE, AND BRUCE R. THORNE, and CYNTHIA JOYCE THORNE, AND 
RYLAND MORTGAGE COMPANY, anp WALTER Z. RIGSBEE anp INGRID E. 
STEGMILLER, TRUSTEES, anp LARRY H. NEWELL, snp JESSIE T. HAGINS, 
AND LENA HAGINS, ann JAMES WILLIAM APPLEWHITE, III, AnD KAREN 
APPLEWHITE, anp ASHTON MORTGAGE COMPANY, anp LARRY E. ROBBINS, 
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TRUSTEE, AND ROBIN LEE O’CONNOR-SEMMES, AND KARL WILLIAM 
SEMMES, anD GMAC MORTGAGE CORPORATION OF PA, AnD DONALD L. 
MORSE AnD GAIL STEIN, TRUSTEES, anp THOMAS H. THOMPSON, anp KARLA 
L. THOMPSON, anp MARY S. MOKATE, and MORTGAGE CHOICE, INC., AND 
CHARLES G. BEEMER, TRUSTEE, Anp ANTHONY J. ROBERTO, AND DEBRA D. 
ROBERTO, anpD SANDRA ELIZABETH MUTH, anp NORWEST MORTGAGE, INC., 
AND SPRUILLCO, LTD., TRUSTEE, anp JAMES D. ADDISON, anp SHANLYN S. 
ADDISON, AND BLAKE E. MILLINOR, anp LEWIS H. NAGLER, anp BARBARA A. 
NAGLER, and ATLANTIC RESIDENTIAL MORTGAGE CORPORATION, AND 
STANLEY W. BURDETTE AnD EDWARD A. KOUNESKI, TRUSTEES, anp ROBERT 
P. SHREWSBURY, anp LAURA S. SHREWSBURY, anD WOODROW T. ROBERSON, 
AND BRENDA M. ROBERSON, Anp PHH U.S. MORTGAGE CORPORATION, AND 
FIRST AMERICAN TITLE INSURANCE CO., TRUSTEE, anD INVESTORS TITLE 
INSURANCE COMPANY, AND MICHAEL J. LOPAZANSKI, anp SUZANNE 
LAZORICK, anp MICHAEL D. LEVINE, TRUSTEE 


No. 122PA97 
(Filed 5 December 1997) 


On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani- 
mous, unpublished decision of the Court of Appeals, 125 N.C. App. 
615, 483 S.E.2d 195 (1997), affirming a judgment entered 11 
December 1995, nunc pro tunc to 2 October 1995, by Stephens 
(Donald W.), J., in Superior Court, Wake County. Heard in the 
Supreme Court 17 November 1997. 


Smith Debnam Hibbert, L.L.P., by Caren D. Enloe, for plaintiff- 
appellee. 


Reynolds & Pendergrass, PA., by James K. Pendergrass, Jr., 
and Ted Rk. Reynolds, for defendant-appellants Deborah and 
David Ruggles; First Union Mortgage Corp.; James Abbott; 
Larry and Ricki Goldstein; America’s Wholesale Lender; 
Countrywide Title Corp.; Troy and Mary Jane Barksdale; 
NationsBank of N.C., N.A.; TIM, Inc.; Gregory and Theresa 
Quintano; Jia Lin Chen; Hui Yu Yang; PNC Mortgage Corp. of 
America; Craig & Brisson, PA.; Bank Plus Mortgage Corp; 
David Craig; Larry Newell; Jessie and Lena Hagins; James and 
Karen Applewhite; Ashton Mortgage Co.; Larry Robbins; Robin 
O’Connor-Semmes; Karl Semmes; GMAC Mortgage Corp. of PA; 
Donald Morse; Gail Stein; Thomas and Karla Thompson; Mary 
Mokate; Mortgage Choice, Inc.; Charles Beemer; Anthony and 
Debra Roberto; Sandra Muth; Norwest Mortgage, Inc; Spruilico, 
Ltd.; James and Shanlyn Addison; Lewis and Barbara Nagler; 
Atlantic Residential Mortgage Corp.; Stanley Burdette; Edward 


388 IN THE SUPREME COURT 


TAYLOR v. NATIONSBANK CORP. 
[347 N.C. 388 (1997)] 


Kouneski; Robert and Laura Shrewsbury; Investors Title Ins. 
Co.; Michael Lopazanski; Suzanne Lazorick; and Michael 
Levine. 


PER CURIAM. 


DISCRETIONARY REVIEW IMPROVIDENTLY ALLOWED. 
ee ee ee 


JOSEPH McKINLEY BRYAN TAYLOR, INDIVIDUALLY, AND AS GUARDIAN AD LITEM OF JOSEPH 
McKINLEY BryaN TAYLOR, JR., AND MARTHA CAROLINE MCKELLAR TAYLOR, MINORS; AND 
MARY PRICE TAYLOR, Inprvipua.ty v. NATIONSBANK CORPORATION, FORMERLY 
N.C.N.B. NATIONAL BANK OF NorTH CAROLINA; E.S. MELVIN; AND CAROLE W. FEE 
BRUCE, TRUSTEES 


No. 161PA97 
(Filed 5 December 1997) 


On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani- 
mous decision of the Court of Appeals, 125 N.C. App. 515, 481 S.E.2d 
358 (1997), affirming a judgment entered by Rousseau, J., on 3 June 
1996 in Superior Court, Guilford County. Heard in the Supreme Court 
18 November 1997. 


Tharrington Smith, L.L.P., by Wade M. Smith, Roger W. Smith, 
and Randall M. Roden, for plaintiff-appellees. 


Smith Helms Mulliss & Moore, L.L.P., by James G. Exum, Jr, 
Larry B. Sitton, and Robert R. Marcus, for defendant- 
appellants. 

PER CURIAM. 

DISCRETIONARY REVIEW IMPROVIDENTLY ALLOWED. 


Justice FRYE did not participate in the consideration or decision 
of this case. 
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STATE v. GREEN 
[347 N.C. 389 (1997)] 


STATE OF NORTH CAROLINA v. DONALD DEVONE GREEN 


No. 308A97 
(Filed 5 December 1997) 


Appeal by defendant pursuant to N.C.G.S. § 7A-30(2) from the 
unpublished decision of a divided panel of the Court of Appeals, 126 
N.C. App. 437, 486 S.E.2d 491 (1997), finding no error in the judgment 
entered by Llewellyn, J., on 15 November 1995 in Superior Court, 
New Hanover County, sentencing defendant for a class I felony pur- 
suant to N.C.G.S. § 90-108(b). Heard in the Supreme Court 19 
November 1997. 


Michael F. Easley, Attorney General, by Lars F. Nance, Special 
Deputy Attorney General, for the State. 


Daniel Shatz for defendant-appellant. 


PER CURIAM. 


The decision of the Court of Appeals is reversed. This case is 
remanded to the Court of Appeals for further remand to the Su- 
perior Court, New Hanover County, for entry of judgment as 
upon conviction of the misdemeanor offense as set forth in N.C.G.S. 
§ 90-108(a)(7). 


REVERSED AND REMANDED. 


390 IN THE SUPREME COURT 


STATE v. BANKS 
[347 N.C. 390 (1997)] 


STATE OF NORTH CAROLINA v. RUFUS GENE BANKS, JR. 


No. 193PA97 
(Filed 5 December 1997) 


On discretionary review pursuant to N.C.G.S. § 7A-31 and on 
appeal of right of a constitutional question pursuant to N.C.G.S. 
§ 7A-30(1) to review the decision of the Court of Appeals, 125 N.C. 
App. 681, 482 S.E.2d 41 (1997), finding no error in the judgment of 
Johnson (Marcus L.), J., entered at the 11 September 1995 Session of 
Superior Court, Mecklenburg County. Heard in the Supreme Court on 
18 November 1997. 


Michael F. Easley, Attorney General, by Sue Y. Little, Assistant 
Attorney General, for the State. 


Malcolm Ray Hunter, Jr., Appellate Defender, by Daniel R. 
Pollitt, Assistant Appellate Defender, for defendant-appellant. 


PER CURIAM. 


AFFIRMED. 
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STATE v. CLIFTON 
[347 N.C. 391 (1997)] 


STATE OF NORTH CAROLINA v. DEBORAH ANN CLIFTON 


No. 133PA97 
(Filed 5 December 1997) 


On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani- 
mous decision of the Court of Appeals, 125 N.C. App. 471, 481 S.E.2d 
393 (1997), finding no error in defendant’s conviction for involuntary — 
manslaughter entered on 30 June 1995 in Superior Court, Franklin 
County, Hobgood, J., presiding, and remanding for resentencing. 
Heard in the Supreme Court 17 November 1996. 


Michael F’ Easley, Attorney General, by John A. Greenlee, 
Assistant Attorney General, for the State-appellant. 


Mark A. Perry and McMillan, Smith & Plyler, by Duncan A. 
McMillan, for defendant-appellee. | 


PER CURIAM. 


DISCRETIONARY REVIEW IMPROVIDENTLY ALLOWED. 


392 IN THE SUPREME COURT 


IN THE MATTER OF: THE APPEAL OF SPRINGMOOR, INC. 
[347 N.C. 392 (1997)] 


IN THE MATTER OF: 5 
THE APPEAL OF SPRINGMOOR, INC. ) 
and AMMONS, INC. from the Denial of +) 
Applications for Exemption by the Wake ) 
County Board of Equalization and Review 
for 1994 . 


ORDER 


No. 79PA97 
(Filed 16 October 1997) 


Pursuant to N.C.G.S. § 1-260, “[iJn any proceeding which involves 
the validity of a... statute, ordinance or franchise . . . alleged to be 
unconstitutional, the Attorney General of the State shall also be 
served with a copy of the proceeding and be entitled to be heard.” 
Accordingly, the Court directs the Attorney General’s Office to submit 
a brief addressing only the constitutionality of N.C.G.S. § 105-275(82). 
The Attorney General’s Office shall have 30 days in which to file a 
brief. All remaining parties shall have 20 days from the filing of the 
Attorney General’s brief in which to file reply briefs. 


By order of the Court in Conference, this 16th day of October, 
1997. 


Orr, J 
For the Court 
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STATE v. MORGANHERRING 
[347 N.C. 393 (1997)] 


STATE OF NORTH CAROLINA 


V. ORDER 


Nw Name! Nene! Seer? Soe’ 


WILLIAM MORGANHERRING 


340A95 
(Filed 6 November 1997) 


The record on appeal regarding defendant’s first assignment of 
error, pertaining to his motion for appropriate relief heard with the 
case on appeal, reflects conflicting and insufficient evidence as to the 
assertion of ineffective assistance of counsel with respect to (1) the 
withdrawal of defendant’s plea of not guilty to the murder charges by 
reason of insanity, (2) the submission of a stipulation by defendant 
admitting commission of the physical acts alleged in the bills of. 
indictment and basing defense on absence of mental elements of the 
crime, (3) the tender of guilty pleas to the sex offenses, (4) the cir- 
cumstances surrounding these submissions to the trial court, and (5) 
the defendant’s understanding and voluntary tender thereof. 


The record on appeal does not reflect that the trial court made 
findings of fact sufficient to resolve these conflicts in the evidence or 
to establish an evidentiary basis for this Court’s determination of this 
first assignment of error. We, therefore, remand to the superior court 
for a hearing on these matters and for findings of fact and conclu- 
sions with respect thereto. The order of the trial court containing said 
findings of fact and conclusions, together with a transcript of the 
additional evidence, shall be certified to this Court forthwith upon 
conclusion of the hearing and shall be treated as an addendum to the 
record. Copies shall be forwarded to all parties for such further pro- 
ceedings in this Court, if any, as may then be ordered. 


It is so ordered. 


REMANDED to the Superior Court, Wake County, for further pro- 
ceedings consistent with this order. 


Done by the Court in Conference this 6th day of November 1997. 


Orr, J. 
For the Court 


394 IN THE SUPREME COURT 


STATE v. MUNSEY 
[347 N.C. 394 (1997)] 


STATE OF NORTH CAROLINA 


V. ORDER 


Nae ee ee Ne 


CHARLES WAYNE MUNSEY 


417A95-2 
(Filed 6 November 1997) 


Pursuant to N.C.G.S. § 15A-1418, Defendant’s Second Motion for 
Appropriate Relief (Amended) filed in this Court on 20 October 1997 
is allowed for the purpose of entering the following order: 


Defendant’s Motion for Appropriate Relief is hereby remanded to 
the Superior Court, Wilkes County. 


It is further ordered that an evidentiary hearing be held on the 
aforesaid motion and that the resulting order containing the findings 
of fact and conclusions of law of the trial judge determining the 
motion be transmitted to this Court so that it may proceed with the 
appeal or enter an order terminating the appeal. Time periods for per- 
fecting or proceeding with the appeal are tolled pending receipt of 
the order of disposition of the motion in the Trial Division. 


By order of the Court in Conference, this 6th day of November, 
1997. | 


Orr, J. 
For the Court 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


BARRIER v. ROSPATCH LABELS/PAXAR CORP. 
No. 474P97 
Case below: 127 N.C.App. 395 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 6 November 1997. 


BIGGERS v. JOHN HANCOCK MUT. LIFE INS. CO. 
No. 459P97 
Case below: 127 N.C.App. 199 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 6 November 1997. 


BRADLEY v. BEST SIGNS & SERVICES 
No. 477P97 
Case below: 127 N.C.App. 395 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 6 November 1997. 


BRILEY v. FARABOW 
No. 473PA97 
Case below: 127 N.C.App. 281 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 allowed 6 November 1997. 


BROWN v. DON PLOTKINS HOME CENTER 
No. 506P97 


Case below: 127 N.C.App. 555 


Petition by defendants for discretionary review pursuant to G.S. 
7A-31 denied 4 December 1997. 


396 | IN THE SUPREME COURT 


DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


BRYANT v. HOGARTH 

No. 4385P97 

Case below: 127 N.C.App. 79 

Petition by plaintiffs for discretionary review pursuant to G.S. 
7A-31 denied 6 November 1997. 
BYRD v. CHARLOTTE MECKLENBURG BD. OF EDUC. 

No. 443P97 

Case below: 127 N.C.App. 208 

Petition by respondent (Charlotte-Mecklenburg Bd. of Educ.) 
for discretionary review pursuant to G.S. 7A-31 denied 6 November 
1997. 
CARLSON v. CARLSON 

No. 434P97 

Case below: 127 N.C.App. 87 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 6 November 1997. Petition by defendant for discre- 
tionary review pursuant to G.S. 7A-31 denied 6 November 1997. 
CARTER v. FOOD LION, INC. 

No. 479P97 

Case below: 127 N.C.App. 271 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 6 November 1997. 
CISSELL v. GLOVER LANDSCAPE SUPPLY, INC. 

No. 356A97 

Case below: 126 N.C.App. 667 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 and Appellate Rule 16(b) as to issues in addition to those pre- 
sented as the basis for the dissenting opinion in the Court of Appeals 
denied 6 November 1997. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


CONNOR v. ANDERSON 
No. 453P97 
_ Case below: 127 N.C.App. 208 


Petition by plaintiffs for discretionary review pursuant to G.S. 
7A-31 denied 6 November 1997. 


COOK v. WAKE COUNTY HOSPITAL SYSTEM 
No. 202A97 


Case below: 125 N.C.App. 618 


Motion by defendants and plaintiffs to withdraw appeal allowed 
3 November 1997. 


ELLINGTON v. HESTER 

No. 451P97 

Case below: 127 N.C.App. 172 

Petition by plaintiffs for discretionary review pursuant to G.S. 
7A-31 denied 6 November 1997. 
ESTATE OF DARBY v. MONROE OIL CO. 

No. 470P97 

Case below: 127 N.C.App. 301 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 7 November 1997. 


ESTATE OF MULLIS v. MONROE OIL CO. 
No. 426PA97 
Case below: 127 N.C.App. 277 


Petition by plaintiff for discretionary review pursuant to GS. 
7A-31 allowed 6 November 1997. 


398 IN THE SUPREME COURT 


DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


ESTATE OF SMITH v. UNDERWOOD 
No. 437P97 : 
Case below: 127 N.C.App. 1 


Motion by plaintiff to dismiss denied 6 November 1997. Petition 
by defendant (Underwood) for discretionary review pursuant to G.S. 
7A-31 denied 6 November 1997. 


FOUST v. CAMERON 
No. 433P97 
Case below: 127 N.C.App. 44 


Petition by petitioners (Norman and Foust) for discretionary 
review pursuant to G.S. 7A-31 denied 6 November 1997. Motion by 
Attorney General to dismiss appeal allowed 6 November 1997. 


FRANKLIN CREDIT RECOVERY FUND v. HUBER 
No. 447P97 
Case below: 127 N.C.App. 187 


Petition by defendants for discretionary review pursuant to G.S. 
7A-31 denied 6 November 1997. 


FUTRELLE v. DUKE UNIVERSITY 
No. 478P97 
Case below: 127 N.C.App. 244 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 6 November 1997. 


GRAINGER v. FREIBERGER 
ARCHITECTURAL SERVICES 


No. 499P97 
Case below: 127 N.C.App. 555 


Petition by plaintiff for discretionary review pursuant to GS. 
7A-31 denied 6 November 1997. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


GREENE v. CARPENTER 
No. 491P97 
Case below: 127 N.C.App. 396 


Motion by defendants (Carpenter et al) to withdraw petition for 
writ of certiorari allowed 4 December 1997. Motion by defendants 
(Carpenter et al) to withdraw petition for discretionary review al- 
lowed 4 December 1997. | 


HAYWOOD v. HAYWOOD 
No. 510P97 | 
Case below: 127 N.C.App. —— (16 September 1997) 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 4 December 1997. Motion by defendant to dismiss 
appeal allowed 4 December 1997. 


HOGOBOOM v. LANDCRAFT PROPERTIES 
No. 483P97 
Case below: 127 N.C.App. 208 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 6 November 1997. Petition by plaintiff for writ of cer- 
tiorari to review the orders of the Superior Court, Mecklenburg 
County and the decision and orders of the North Carolina Court of 
Appeals denied 6 November 1997. - 


IN RE DBA AND PJT 

No. 504P97 

Case below: 127 N.C.App. 553 

Petition by juveniles for discretionary review pursuant to G.S. 
7A-31 dismissed 6 November 1997. 
IN RE SHIREY 

No. 466P97 | 

Case below: 127 N.C.App. 396 


Petition by juvenile for discretionary review pursuant to G:S. . 
7A-31 denied 6 November 1997. 


400 IN THE SUPREME COURT 


DISPOSITION OF PETITIONS FOR DISCRETIONARY REviEw UnpEr G.S. 7A-31 


LUCAS, BRYANT & DENNING v. INGRAM 

No. 414P97 | 

Case below: 126 N.C.App. 437 

Petition by defendant for writ of certiorari to review the decision 
of the North Carolina Court of Appeals denied 6 November 1997. 
MARTIN MARIETTA TECHNOLOGIES v. BRUNSWICK COUNTY 

No. 421PA97 

Case below: 126 N.C.App. 806 

Petition by plaintiffs for discretionary review pursuant to G.S. 
7A-31 allowed 6 November 1997 as to the following issue only: Does 
the Rule 54(b) certification contained in the trial court’s June 11, 1996 
order together with a final determination on MM’s First through 
Fourth Causes of Action confer appellate jurisdiction pursuant to 
Rule 54(b)? 
MARTIN v. WHISNANT 

No. 509P97 

Case below: 127 N.C.App. 556 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 4 December 1997. 
MAYNOR v. ONSLOW COUNTY 

No. 517P97 

Case below: 127 N.C.App. 102 

Petition by plaintiff for writ of certiorari to review the decision of 
the North Carolina Court of Appeals denied 4 December 1997. 
McFADYEN v. FREEMAN 

No. 446P97 

Case below: 127 N.C.App. 202 


Petition by Attorney General for discretionary review pursuant to 
G.S. 7A-31 denied 6 November 1997. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 74-31. 


MINTER v. OSBORNE CO. 

No. 445P97 

Case below: 127 N.C.App. 134 

Petition by plaintiff for discretionary review pursuant to G:S. 
7A-31 denied 6 November 1997. 
NATIONSBANK OF VA. v. WDF-HICKORY, INC. 

No. 407P97 

Case below: 126 N.C.App. 830 

Petition by defendants (WDF-Hickory, Inc., Wayne D. Franklin 
and Basic Tool Co.) for discretionary review pursuant to G.S. 7A-31 
denied 6 November 1997. | 
NORMAN v. CAMERON 

No. 483P97 

Case below: 127 N.C.App. 44 

Petition by petitioners (Norman and Foust) for discretionary 
review pursuant to G.S. 7A-31 denied 6 November 1997. Motion by 
Attorney General to dismiss appeal allowed 6 November 1997. 
PAGE v. MARSHALL OIL CoO. 

No. 455A97 

Case below: 127 N.C.App. 396 


Petition by plaintiff for discretionary review pursuant to G.S. 
_ 7A-31 and Appellate Rule 16(b) as to issues in addition to those pre- 
sented as the basis for the dissenting opinion in the Court of Appeals 
denied 6 November 1997. 
PATTI v. CONTINENTAL CASUALTY CO. 

No. 376P97 

Case below: 126 N.C.App. 6438 


Petition by plaintiffs for writ of certiorari to review the decision 
of the North Carolina Court of Appeals denied 6 N ovember 1997. 


402 IN THE SUPREME COURT 


DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


PEARSON v. C. P BUCKNER STEEL ERECTION CO. 
No. 452PA97 
Case below: 126 N.C.App. 745 


Petition by plaintiff and intervenors for discretionary review pur- 
suant to G.S. 7A-31 allowed 6 November 1997. 


PILAND v. HARRIS SUPERMARKET 
No. 507P97 
Case below: 127 N.C.App. 553 


Petition by defendants for discretionary review pursuant to G.S. 
7A-31 denied 4 December 1997. Motion by defendants to withdraw 
petition for writ of certiorari allowed 4 December 1997. 


POSTELL v. S & N COMMUNICATIONS 
No. 524P97 
Case below: 127 N.C.App. 209 


Petition by plaintiff for writ of certiorari to review the decision of 
the North Carolina Court of Appeals denied 4 December 1997. 


ROBBINS v. TWEETSIE RAILROAD, INC. 
No. 371P97 
Case below: 126 N.C.App. 572 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 6 November 1997. 


ROSS v. VOIERS 
No. 498P97 
Case below: 127 N.C.App. 415 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 4 December 1997. 
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_ DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


SALGADO v. JOYNER MANAGEMENT SERVICES 
No. 438P97 
Case below: 127 N.C.App. 209 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 6 November 1997. 


SEELY v. BORUM & ASSOC., INC. 
No. 428P97 
Case below: 127 N.C.App. 193 


Petition by plaintiffs for discretionary review pursuant to G.S. 
7A-31 denied 6 November 1997. 


SHERROD v. NASH GENERAL HOSPITAL, INC. 
No. 387A97 
Case below: 126 N.C.App. 755 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 and Appellate Rule 16(b) as to issues in addition to those pre- 
sented as the basis for the dissenting opinion in the Court of Appeals 
allowed 29 October 1997. 


SLATTON v. METRO AIR CONDITIONING 
No. 448P97 
Case below: 127 N.C.App. 209 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 6 November 1997. 3 


404 IN THE SUPREME COURT 


DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


STATE v. BLACK 
No. 492P97 
Case below: 127 N.C.App. 397 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 6 November 1997. 


STATE v. BROWN 
No. 65A85-2 
Case below: Robeson County Superior Court 


Petition by Attorney General for writ of certiorari to review the 
order of Superior Court, Robeson County denied 6 November 1997. 


STATE v. CARNES 
No. 540P97 
Case below: 127 N.C.App. 561 


Petition by defendant for writ of supersedeas and motion for 
temporary stay denied 19 November 1997. 


STATE v. CASHWELL 
No. 457P97 
Case below: 127 N.C.App. 210 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 6 November 1997. 


STATE v. CONNELL 
No. 551P97 
Case below: 127 N.C.App. 685 


Petition by Attorney General for writ of supersedeas and motion 
for temporary stay denied 4 December 1997. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


STATE v. COOK 

No. 475P97 

Case below: 127 N.C.App. 395 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 6 November 1997. 
STATE v. DICKENS 

No. 442P97 

Case below: 127 N.C.App. 210 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 6 November 1997. Motion by Attorney General to dis- 
miss appeal for lack of substantial constitutional question allowed 6 
November 1997. 

STATE v. DOVE 
No. 405P97 
Case below: 126 N.C.App. 831 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 6 November 1997. Motion by Attorney General to dis- 
miss appeal for lack of subetantiat constitutional question allowed 6 
November 1997. 

STATE v. FISHER 

No. 62A93-2 

Case below: Guilford County Superior Court 

Petition by defendant for writ of certiorari to review the order of 
Superior Court, Guilford County denied 6 November 1997. 

STATE v. FLOWERS 
No. 5538A94 
Case below: Rowan County Superior Court 


Motion by defendant (Flowers) to dismiss counsel and abandon 
appeal is remanded 4 December 1997 to Superior Court for a hearing 
on defendant’s motion. 


406 IN THE SUPREME COURT 


DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


STATE v. GRAVES 

No. 456P97 

Case below: 126 N.C.App. 831 

Petition by defendants for writ of certiorari to review the deci- 
sion of the North Carolina Court of Appeals denied 6 November 1997. 
STATE v. HELMS 

No. 468PA97 

Case below: 127 N.C.App. 375 


Petition by the Attorney General for discretionary review pur- 
suant to G.S. 7A-31 allowed 6 November 1997. Petition by defendant 
for discretionary review pursuant to G.S. 7A-31 allowed 6 November 
1997. 

STATE v. HILL 
No. 5038P97 
Case below: 127 N.C.App. 554 


Notice of appeal by defendant pursuant to G.S. 7A-30 (substantial 
constitutional question) dismissed 4 December 1997. Petition by 
defendant for discretionary review pursuant to G.S. 7A-31 denied 4 
December 1997. | 
STATE v. HUDSON 

No. 512P97 

Case below: 127 N.C.App. 557 

Petition by Attorney General for writ of supersedeas and motion 
for temporary stay denied 28 October 1997. 

STATE v. HURST 
No. 441P97 
Case below: 127 N.C.App. 54 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 6 November 1997. Motion by Attorney General to dis- 
miss appeal allowed November 1997. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


STATE v. JOHNSTON 

No. 518A97 

Case below: 127 N.C.App. 563 

Attorney General’s motion to dismiss allowed 4 December 
1997. 
STATE v. LACKEY 

No. 461P97 

Case below: 127 N.C.App. 398 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 6 November 1997. 
STATE v. McNEILL 

No. 486A97 

Case below: Cumberland County Superior Court 

Motion by Attorney General to dismiss allowed 22 October 1997 
subject to defendant having 15 days from the date of this order to 
properly file The Record in the Court of Appeals. 
STATE v. MEDLEY 

No. 460P97 


Case below: 127 N.C.App. 398 
347 N.C. 273 


Petition by defendant for writ of supersedeas denied 6 November 
1997. Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied and temporary stay dissolved 6 November 1997. 

STATE v. MILLER 
No. 413P97-2 
Case below: 126 N.C.App. 832 


Motion by defendant for appropriate relief denied 6 November 
1997. 


408 IN THE SUPREME COURT 


DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


STATE v. MORGANHERRING 
No. 340A95 
Case below: Wake County Superior Court 


Application by defendant (Morganherring) for writ of habeas 
corpus dismissed as moot 15 October 1997. 


STATE v. MORROW 
No. 526P97 
Case below: 127 N.C.App. 558 


Petition by defendant (Morrow) for discretionary review pur- 
suant to G.S. 7A-31 denied 4 December 1997. 


STATE v. NOBLE | 
No. 99P97 
Case below: 126 N.C.App. 222 


Petition by defendant for writ of certiorari to review the decision 
of the North Carolina Court of Appeals denied 6 November 1997. 


STATE v. RUFF 
No. 550PA97 
Case below: 127 N.C.App. 575 


Petition by Attorney General for writ of supersedeas allowed 4 
December 1997. Petition by Attorney General for discretionary 
review pursuant to G.S. 7A-31 allowed 4 December 1997. Motion by 
Attorney General for temporary stay dismissed 4 December 1997. 


STATE v. SADLER 
No. 481P97 
Case below: 126 N.C.App. 832 


Petition by defendant for writ of certiorari to review the decision 
of the North Carolina Court of Appeals denied 6 November 1997. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


STATE v. SANDERSON 
No. 374A86-5 
Case below: Iredell County Superior Court 


Motion by defendant (Sanderson) to abandon appeal denied 20 
November 1997. 


STATE v. STEWART 
No. 497P97 
Case below: 127 N.C.App. 554 


Petition by defendant (Stewart) for discretionary review pur- 
suant to G.S. 7A-31 denied 4 December 1997. 


STATE v. TURNER 
No. 502P97 
Case below: 127 N.C.App. 554 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 4 December 1997. Motion by Attorney General to dis- 
miss appeal denied 4 December 1997. 


STATE ex rel. UTILITIES COMM. v. PUBLIC STAFF 
No. 408P97 
Case below: 126 N.C.App. 833 


Petition by intervenor-appellant (Public Staff) for discretionary 
review pursuant to G.S. 7A-31 denied 6 November 1997. 


TATE TERRACE REALTY INVESTORS, INC. v. CURRITUCK 
COUNTY 


No. 467P97 
Case below: 127 N.C.App. 212 


Petition by petitioner for discretionary review pursuant to G.S. 
7A-31 denied 4 December 1997. Motion by respondents (Currituck 
and Board of Commissioners) to dismiss notice of appeal allowed 4 
December 1997. 


A10 IN THE SUPREME COURT 


DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


VEREEN v. HOLDEN 
No. 436P97 
Case below: 127 N.C.App. 205 


Petition by defendants for discretionary review pursuant to G.S. 
7A-31 denied 6 November 1997. 


WAKE COUNTY HOSP. SYS. v. 
SAFETY NAT. CASUALTY CORP. 


No. 444P97 
Case below: 127 N.C.App. 33 


Petition by plaintiffs for discretionary review pursuant to G.S. 
7A-31 denied 6 November 1997. 


WALKER v. BD. OF TRUSTEES OF THE N.C. LOCAL 
GOV’T. EMP. RET. SYS. 


No. 482PA97 
Case below: 127 N.C.App. 156 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 allowed 6 November 1997. 


WILLIAMS v. SUTTON 
No. 458P97 
Case below: 124 N.C.App. 673 


Petition by plaintiff for writ of certiorari to review the decision of 
the North Carolina Court of Appeals denied 6 November 1997. 


WILMOTH v. STATE FARM MUT. AUTO. INS. CO. 
No. 480P97 
Case below: 127 N.C.App. 260 


Petition by defendants for discretionary review pursuant to G.S. 
7A-31 denied 6 November 1997. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


WOODFIELD ASSN., INC. v. ACKERMAN 
No. 395P97 


Case below: 126 N.C.App. 833 
347 N.C. 274 


Petition by defendant to rehear petition for discretionary review 
is dismissed by order of the Court 4 December 1997. 


PETITION TO REHEAR 


ROBINETTE v. BARRIGER 
No. 527A94 


Case below: 342 N.C. 181 
342 N.C. 666 


Motion by plaintiff for reconsideration of petition to rehear 
- denied 4 December 1997. 


Justice Orr recused. 
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STATE OF NORTH CAROLINA v. EARL RICHMOND, JR. 


No. 347A95 
(Filed 6 February 1998) 


Jury § 142 (NCH4th)— jury selection—question concern- 
ing prior murder—uncontroverted facts—impermissible 
stake-out 

The trial court did not err in a capital prosecution for three 
counts of first-degree murder and one count of first-degree rape 
by refusing to allow defendant to ask prospective jurors whether 
they would be able to consider mitigating circumstances and 
impose a life sentence after being informed that defendant had 
been previously convicted of first-degree murder. An almost 
identical question was presented in State v. Robinson, 339 N.C. 
263, where it was held to be an improper attempt to stake-out the 
jurors. It is not permissible to ask a prospective juror how a cer- 
tain set of facts would affect his or her decision and a stake out 
question is not made permissible simply because it is predi- 
cated on a set of facts that is cast as uncontroverted rather than 


hypothetical. Language in State v. Bond, 345 N.C. 1, should not 


be construed to allow any or all voir dire questions premised on 
uncontroverted facts, regardless of their tendency to stake out or 
indoctrinate jurors. Furthermore, Morgan v. Illinois, 504 U.S. 
719, does not require that a defendant be allowed to ask stake- 
out questions. The trial court here properly refused to allow 
questioning about defendant’s prior first-degree murder convic- 
tion, while allowing defendant to ask prospective jurors whether 
they would be able to consider all aggravating and mitigating 
circumstances. 


.Jury § 227 (NCI4th)— jury selection—death penalty— 


equivocal answers 

The trial court did not abuse its discretion by excusing for 
cause a prospective juror in a capital prosecution for first-degree 
murder and first-degree rape where the juror was equivocal at 
times about her ability to impose the death penalty but on several 
occasions clearly stated her inability to fairly consider the death 
penalty as punishment. 
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3. Jury § 227 (NCH4th)— jury selection—death penalty— 
equivocal answers 


The trial court did not abuse its discretion by excusing for 
cause a prospective juror in a capital prosecution for first-degree 
murder and first-degree rape where the juror was equivocal at 
times but made several statements which indicated his inability 
to follow the law. The juror stated that he was opposed to the 
idea of the death penalty and that he would probably go with life 
imprisonment. 


4. Jury § 215 (NCI4th)— jury selection—belief in death 
penalty—consideration of both alternatives 


The trial court did not abuse its discretion during jury selec- 
tion for a capital prosecution for first-degree murder and first- 
degree rape by denying defendant’s challenge for cause of a 
prospective juror where the juror indicated that she would be 
inclined to vote for the death penalty, the court explained the 
process of weighing mitigating and aggravating circumstances, 
and the juror stated three times that she could fairly consider 
both sentencing alternatives. 


5. Evidence and Witnesses § 221 (NCI4th)— capital mur- 
der—evidence that defendant attended victims’ funeral— 
relevant 

The trial court did not err in a capital prosecution for three 
counts of first-degree murder and one count of first-degree rape 
by admitting evidence that defendant had attended the funeral of 
the three victims and had served as a pallbearer for one of the 
child victims, including defendant’s statement that carrying the 
body of a victim he had killed “never gave [him] a bad feeling.” 
Evidence of defendant’s participation and demeanor at the 
funeral tended to shed light on the circumstances of the murders 
and defendant’s intent at the time of the offenses, so that the evi- 
dence was relevant under N.C.G.S. § 8C-1, Rule 401, and the trial 
court was within its discretion in ruling that its probative value 
was not substantially outweighed by unfair prejudice. N.C.G.S. 
§ 8C-1, Rule 403. 


6. Rape and Allied Sexual Offenses § 96 (NCI4th)— first- 
degree rape—seriousness of injury—deceased victim 
The evidence was sufficient to support a conviction for first- 
degree rape where defendant contended that there was insuffi- 
cient evidence that he had inflicted serious personal injury in that 
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serious personal injury does not include injury that results in 
death. The rule that serious personal injury cannot include injury 
causing death appears to have its genesis in State v. Jones, 258 
N.C. 89 (1962), which held that the statute under which a charge 
of assault with a deadly weapon with intent to kill inflicting seri- 
ous injury was brought included as an element that the assault 
inflicts serious injury not resulting in death. It was logical for the 
General Assembly to limit the injuries capable of supporting 
assault charges because injury causing death would have ele- 
vated the assault to murder, but it would be absurd to allow a 
defendant to escape a first-degree rape conviction because his 
victim did not survive the injuries inflicted in the course of the 
sexual assault. Any language in State v. Boone, 307 N.C. 198 and 
State v. Thomas, 332 N.C. 544 suggesting that the serious per- 
sonal injury element of first-degree rape or sexual offense cannot 
be injury causing death is disavowed. There was sufficient evi- 
dence in this case to support the element of serious personal 


injury. 


. Homicide § 349 (NCI4th )— first-degree murder—refusal to 


submit second-degree—no error | 


The trial court did not err in a capital prosecution for the 
first-degree murder of a mother and two children and the first- 
degree rape of the mother by refusing to submit second-degree 
murder to the jury in connection with the murder of the two chil- 
dren. The evidence showed that after defendant killed the adult 
victim, he awakened one child, took him into the bathroom, 
wrapped a cord around his neck five times, and stabbed him at 
least twenty times in the head and body with a pair of scissors; 
defendant then went into the other child’s room, awakened her, 
sat her on the edge of the bed, and strangled her with the cord of 
a curling iron. This evidence shows that defendant acted with 
deliberation and does not show anger or emotion that overcame 
his reason so as to reduce the killing to second-degree murder; 
a rational trier of fact could not have convicted defendant of 
second-degree murder under this evidence. 


. Criminal Law § 786 (NCI4th Rev. )— capital murder—intox- 


ication—instruction refused—insufficient evidence of in- 
toxication at time of crime 


The trial court did not err in a capital prosecution for the 
first-degree murders of a mother and two children by refusing to 
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instruct the jury on voluntary intoxication where defendant 
argued that the evidence showed that he had consumed crack 
and alcohol on the night of the murders, but the evidence at best 
showed that he was intoxicated at some time prior to the mur- 
ders. There is little evidence of the degree of his intoxication at 
the time of the murders. There is evidence that defendant 
methodically killed everyone in the house, leading one victim into 
the bathroom and sitting another on the edge of the bed, and that 
he tried to hide his crimes, which is indicative of a capacity for 
premeditation and deliberation. Defendant has not made the nec- 
essary showing that he was utterly incapable of forming the req- 
uisite intent. 


. Criminal Law § 431 (NCI4th Rev.)— capital murder—pros- 


ecutor’s argument—intoxication—evidence only from 
defendant’s relatives—not a comment on defendant’s fail- 
ure to testify | 

The trial court did not abuse his discretion by not intervening 
ex mero motu in response to a statement made by the prosecutor 
during closing arguments in a capital prosecution for the first- 
degree murder of a mother and two children and the first-degree 
rape of the mother where defendant contended that the prosecu- 
tor improperly commented on defendant’s failure to testify when 
discussing the evidence of his intoxication on the night of the 
murders, but the prosecutor’s statement was that defendant 
never told anyone he had been drinking or taking drugs that night 
and that out of 35 or 40 people at the party, the only two that the 
jury heard were his own relatives. These statements properly sug- 
gested potential bias in defendant’s sisters’ testimony concerning 
the degree of his intoxication. 


Criminal Law § 472 (NCI4th Rev.)— first-degree rape— 
prosecutor’s argument—serious personal injury—deceased 
victim—correct statement of law 

The trial court did not abuse its discretion by not intervening 
ex mero motu in the prosecutor’s closing argument in a capital 
prosecution for three first-degree murders and a first-degree rape 
where defendant contended that the prosecutor misstated the 
law concerning the serious personal injury element of first- 
degree rape, but, as clarified above, the prosecutor’s statement of 
law was correct. 
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Criminal Law § 467 (NCI4th Rev.)— capital murder— 
prosecutor’s argument—premeditation and deliberation— 
choking 

The trial court did not abuse its discretion in a capital prose- 
cution for first-degree murder by not intervening ex mero motu 
when the prosecutor argued that the act of choking someone 
establishes premeditation and deliberation. The jury may infer 
premeditation and deliberation from the circumstances of a 
killing, including the fact that the death was by strangulation, and 
the prosecutor’s statement was not a misstatement of the law or 
of the facts. 


Criminal Law § 470 (NCIAth Rev. )— capital murder—pros- 
ecutor’s argument—killing to eliminate witness—sleeping 
victim—argument supported by evidence 

The trial court did not abuse its discretion in a capital prose- 
cution for three first-degree murders and a first-degree rape by 
not intervening ex mero motu where the prosecutor argued that 
one of the killings was to eliminate a possible witness. Although 
defendant argues that the statement was not supported by the 
evidence because this victim was asleep while her mother and 
brother were being murdered, the child certainly would have 
been a possible witness to the events before and after, if not dur- 
ing, the murders. 


Homicide § 419 (NCI4th)— first-degree murders—instruc- 
tions—depraved heart malice—no error 


The trial court did not err in its charge on two first-degree 
murders based on malice, premeditation, and deliberation by 
including in its malice instruction wanton acts manifesting 
depravity of mind, a heart devoid of a sense of social duty, and a 
callous disregard for human life. Although defendant contended 
that the type of unintentional conduct associated with wanton or 
depraved heart malice is inconsistent with a specific intent to 
kill, depraved heart malice can support a first-degree murder con- 
viction provided the State proves premeditation and deliberation. 
The trial court here properly instructed the jury and there was 
sufficient evidence of malice, premeditation, and deliberation to 
support defendant’s three first-degree murder convictions based 
on this theory. 
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Criminal Law § 1338 (NCIAth Rev. )— capital sentencing— 
prior murder—testimony of victim’s father—admissible 


The trial court did not err in a capital sentencing proceeding 
by admitting the testimony of the father of a prior murder victim 
in which he identified photographs of his daughter at the crime 
scene and the autopsy and testified about the cause of her death. 
Assuming this hearsay testimony not to be within a recognized 
exception, the Supreme Court was satisfied that the father’s tes- 
timony concerning how she was murdered, the injuries she sus- 
tained, and the identification of postmortem photographs were 
sufficiently reliable to satisfy the requirements of the Confron- 
tation Clause. Moreover, any error was harmless beyond a rea- 
sonable doubt because a certified copy of defendant’s criminal 
judgment for this offense was admitted. This evidence adequately 
supported the trial court’s submission of the aggravating circum- 
stance that defendant had been previously convicted of a felony 
involving the use or threat of violence to the person. 


Criminal Law § 1338 (NCI4th Rev.)— capital senten- 
cing—prior murder—victim survived by small children— 
admissible 

The trial court did not err in a capital sentencing proceeding 
by admitting testimony from the father of a prior murder victim 
that his daughter was survived by two small children. As in State 
v. Reeves, 337 N.C. 700, the evidence is relevant for the jury’s 
deliberations. 


Criminal Law § 1385 (NCI4th Rev. )— capital sentencing— 
mitigating circumstance—alcohol and cocaine abuse—sub- 
sumed by other circumstances 


The proposed capital mitigating circumstances that defend- 
ant had long-standing alcohol and cocaine abuse problems and 
that the use of alcohol and drugs tended to make him act vio- 
lently were subsumed by other submitted circumstances. 


Criminal Law § 1392 (NCI4th Rev.)— capital senten- 
cing—proposed mitigating circumstance—no proper treat- 
ment for psychological problems—subsumed by submitted 
circumstances . 


Although it was not clear in a capital sentencing proceed- 
ing that the proposed mitigating circumstance that defendant 
was hever given proper treatment for his psychological problems 
had mitigating value because there was no evidence that defend- 
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ant had ever sought or requested such treatment, that circum- 
stance was subsumed by nonstatutory circumstances that were 
submitted. 


Criminal Law § 1392 (NCI4th Rev. )— capital sentencing— 
proposed mitigating circumstances—positive influence on 
other inmates—subsumed by submitted circumstances 


The proposed capital mitigating circumstance that defendant 
had a positive influence on other inmates was subsumed by the 
submitted nonstatutory circumstances that defendant exhibited 
good conduct in jail following his arrest and that Gerencant 
helped other inmates develop their religious faiths. 


Criminal Law § 1392 (NCI4th Rev. )— capital sentencing— 
proposed mitigating circumstance—seeking divine forgive- 
ness—subsumed by submitted circumstances 

The proposed capital mitigating circumstance that defendant 
has sought forgiveness from God was subsumed in the circum- 
stances that defendant has sought forgiveness since his arrest. 
This circumstance, with the catchall circumstance, provided an 
adequate vehicle for the jury to consider the mitigating value of 
the evidence. 


Criminal Law § 692 (NCI4th Rev.)— capital sentencing— 
mitigating circumstance—mental or emotional disturb- 
ance—peremptory instruction denied 


The trial court did not err in a capital sentencing hearing by 
refusing to peremptorily instruct the jury on the mitigating cir- 
cumstance that defendant was under the influence of a mental or 
emotional disturbance at the time of the murders. Whether 
defendant was under the influence of such a disturbance was 
controverted by the State’s evidence that the existence of any 
psychological problems in defendant did not necessarily mean 
that these problems influenced defendant at the time of the crime 
and that defendant’s behavior at the time of the crime was goal- 
directed, which indicates that he was not influenced by a mental : 
or emotional disturbance. 


Criminal Law § 690 (NCI4th Rev.)— capital sentencing— 
mitigating circumstances—severe personality disorder— 


_peremptory instruction denied 


The trial court did not err in a capital sentencing proceeding 
by not giving a peremptory instruction on the circumstance that 
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defendant had a severe personality disorder where all of the evi- 
dence came from mental health professionals who conducted 
their evaluations in preparation for this criminal trial. As a result, 
this evidence lacks sufficient indicia of reliability to permit the 
conclusion that it is manifestly credible. 


Criminal Law § 690 (NCI4th Rev.)— capital senten- 
cing—mitigating circumstances—defendant’s childhood— | 
peremptory instruction denied 


The trial court did not err in a capital sentencing hearing by 
not giving peremptory instructions on the mitigating circum- 
stances concerning defendant’s childhood where these circum- 
stances were based largely on the testimony of defendant’s sister. 
The evidence is not manifestly credible because it is common for 
a defendant’s family members to be biased in his favor. 


Criminal Law § 690 (NCI4th Rev.)— capital senten- 
cing—mitigating circumstances—confession—peremptory 


instruction denied 


24. 


25. 


The trial court did not err in a capital sentencing proceeding 
by not giving a peremptory instruction on the mitigating circum- 
stances that defendant confessed to law enforcement officers 
and that he cooperated with law enforcement officers upon his 
arrest, submitting to multiple interviews over several days, where 
the evidence showed that defendant initially lied to the officers, 
maintaining his innocence even in the face of DNA evidence that 
he was the donor of sperm found in the adult victim. 


Criminal Law § 690 (NCI4th Rev.)— capital senten- 
cing—adjustment to prison life—peremptory instruction 
denied | 


The trial court did not err in a capital sentencing hearing by 
not giving a peremptory instruction that defendant would adjust 
well to prison life where the evidence indicated that defendant 
freely acknowledged his future dangerousness. 


Criminal Law § 690 (NCI4th Rev. )— capital sentencing— 
expression of remorse—peremptory instruction denied 


The trial court did not err in a capital sentencing proceeding 
by not giving a peremptory instruction that defendant has 
expressed remorse where there was evidence that, when asked 
about being a pallbearer for one of the child victims, defendant 
replied, “It never gave me a bad feeling.” 
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Criminal Law § 690 (NCH4th Rev.)— capital sentencing— 
good conduct in jail—peremptory instruction denied 


The trial court did not err in a capital sentencing proceeding 
by not giving a peremptory instruction that defendant has exhib- 
ited good conduct in jail where the State presented evidence that 
defendant was interviewed while in pretrial confinement and fab- 
ricated stories about when and why he poured alcohol over the 
adult victim’s genitals. 


Criminal Law § 690 (NCI4th Rev. )— capital sentencing— 
helping other inmates develop religious faith—peremptory 
instruction denied 


The trial court did not err during a capital sentencing pro- 
ceeding by not giving a peremptory instruction that defendant 
has helped other inmates develop their religious faiths where 
there was evidence that he was involved in prison ministry, but 
there was no evidence that his efforts had in fact aided in the 
development of another inmate’s faith. 


Criminal Law § 458 (NCI4th Rev.)— capital sentencing— 
prosecutor’s argument—definition of mitigating circum- 
stances—no intervention ex mero motu 


The trial court did not err by not intervening ex mero motu in 
a capital sentencing proceeding during the State’s argument 
where the State repeatedly focused on the idea that mitigation is 
that which reduces moral culpability while neglecting defend- 
ant’s age, character, prior record, mentality, education, habits, 
and environment. Those factors may be relevant considerations, 
but are not essential to the basic definition as a mitigating 
circumstance. 


Criminal Law § 458 (NCI4th Rev.)— capital sentencing— 
prosecutor’s argument—defendant’s alcohol consump- 
tion—no intervention ex mero motu 


The trial court did not err by not intervening ex mero motu in 
a capital sentencing hearing when the State argued that the jury 
should not find defendant’s voluntary consumption of alcohol 
and drugs mitigating. Although defendant contends that the 
State’s argument was tantamount to misstating North Carolina 
law, the prosecutor’s statement did not tell the jury that it could 
not find this evidence mitigating, but that it should not. The state- 
ment was one of advocacy, not of law. 
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Criminal Law § 458 (NCI4th Rev.)— capital sentencing— 
prosecutor’s argument—dysfunctional families 


The trial court did not err by not intervening ex mero motu in 
a capital sentencing hearing when the State argued that we all 
grew out of dysfunctional families and have psychological 
problems and that probably about 35 per cent of the world had 
alcoholic fathers. While these comments may have been oversim- 
plifications, they were within the wide latitude allowed parties in 
hotly contested cases. 


Criminal Law § 458 (NCI4th Rev.)— capital sentencing— 
prosecutor’s argument—defendant’s recent religious activ- 
ity—no intervention ex mero motu 


The trial court did not err by not intervening ex mero motu in 
a capital sentencing proceeding where the State argued that it 
was an insult to the jurors’ intelligence for defendant to claim 
that his recent religious activity should be considered mitigating 
and sarcastically suggested that defendant’s service as a pall- 
bearer at the funeral of one of the victims should be included in 
the catchall mitigating circumstance. 


Jury § 141 (NCI4th)— capital murder—parole eligibility— 
jurors’ conceptions 


The trial court did not err in a capital prosecution for three 
first-degree murders and a first-degree rape by not permitting 
voir dire of prospective jurors regarding their conceptions of 
parole eligibility, not allowing defendant to inform the jury as to 
the law in North Carolina regarding parole eligibility on a life sen- 
tence for first-degree murder, and not permitting a psychiatrist to 
testify concerning defendant’s parole eligibility under his federal 
conviction and its effect on his current mental state and adjust- 
ment to incarceration. 


Criminal Law § 1348 (NCI4th Rev.)— capital sentencing— 


parole eligibility under federal sentence—instruction 


denied—no error 


The trial court did not err in a capital sentencing proceeding 
by rejecting defendant's request for a jury instruction informing 
jurors that defendant is ineligible for parole under his federal 
sentence. The United States Supreme Court in Simmons v. South 
Carolina, 512 U.S. 154, sought to protect against prosecutorial 
arguments that mislead jurors into believing that if they do not 
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sentence a defendant to death, he will eventually be released and 
once again be a threat to society. If a defendant would be sen- 
tenced to life in the absence of a death sentence and the State » 
makes such an argument, then Simmons requires that the 
defendant be allowed to inform the jury of the nature of his life 
without parole sentence. However, if the State refers to future 
dangerousness only in terms of dangerousness while incarcer- 
ated, the concerns of Simmons are not implicated. The closing 
argument here, read as a whole, did not set up a false dilemma 
like that addressed in Simmons. 


Criminal Law § 925 (NCI4th Rev. )— capital murder—death 
sentence recommendation—polling of jury 


There was no error in a capital sentencing proceeding in the 
manner in which some of the jurors were polled regarding their 
recommendation of three death sentences where the clerk failed 
to ask “Do you still assent thereto?” of three jurors as to one mur- 
der and of another juror as to two murders. The clerk informed 
every juror with respect to all three convictions that the jury had 
recommended that defendant be sentenced to death and then 
asked every juror, again with respect to each of the three convic- 
tions, “Is this your recommendation?” This questioning satisfies 
the requirements of N.C.G.S. § 15A-2000(b) because it establishes | 
that each individual juror agreed with the sentence recommenda- 
tion with respect to each conviction. 


Criminal Law § 1402 (NCI4th Rev.)— death i a 
disproportionate 


A death sentence was not disproportionate where the record 
fully supports the aggravating circumstances found by the jury; 
there was no indication that the sentence of death was imposed 
under the influence of passion, prejudice, or any other arbitrary 
factor; and this case was distinguishable from the seven cases in 
which the death penalty was found disproportionate in that this 
defendant was convicted of three murders, all three of the con- 
victions were based on premeditation and deliberation, defend- 
ant was also convicted of the first-degree rape of his adult victim, 
and there are four statutory aggravating circumstances which, 


. standing alone, have been held sufficient to sustain a sentence of 


death. This case is more similar to cases in which the death sen- 
tence was found proportionate than to those in which it was 
found disproportionate. 
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Justice FRYE dissenting. 


Justice WEBB dissenting. 


Appeal of right pursuant to N.C.G.S. § 7A-27(a) from a judgment 
imposing three sentences of death entered by Johnson (E. Lynn), J., 
on 1 June 1995 in Superior Court, Cumberland County, upon jury ver- 
dicts finding defendant guilty of three counts of first-degree murder. 
Defendant’s motion to bypass the Court of Appeals as to an additional 
judgment was allowed 3 July 1996. on in the Supreme Court 10 
December 1996. 


Michael F. Easley, Attorney General, by G. Patrick Murphy, 
Special Deputy Attorney General, for the State. 


Sam J. Ervin, IV, for defendant-appellant. 


~ WHICHARD, Justice. 


On 6 July 1992 defendant was indicted for three counts of first- 
degree murder and one count of first-degree rape, all occurring dur- 
ing the early morning hours of 2 November 1991. Defendant was tried 
capitally, and the jury returned verdicts finding him guilty of the first- 
degree rape and the first-degree murder of Helisa Hayes, the latter 
based on malice, premeditation, and deliberation and under the 
felony murder rule; the first-degree murder of Phillip Hayes based on 
malice, premeditation, and deliberation; and the first-degree murder 
of Darien Hayes based on malice, premeditation, and deliberation. 
Following a capital sentencing proceeding pursuant to N.C.G.S. 
§ 15A-2000, the jury recommended that defendant be sentenced to 
death for each of the three murders. The trial court sentenced 
defendant accordingly and additionally sentenced him to a consecu- 
tive term of life imprisonment for the first-degree rape. For the rea- 
sons set forth herein, we conclude that defendant received a fair 
trial, free from prejudicial error, and that the sentence of death is not 
disproportionate. 


The evidence tended to show that in the early morning hours of 2 
November 1991, defendant went to the home of victim Helisa Hayes, 
where she resided with her two children, Phillip and Darien. 
Defendant was a close friend of Helisa’s ex-husband. While at the 
home, defendant had “forceful” sex with Helisa, beat her, and stran- 
gled her to death. Defendant then took her son Phillip into the bath- 
room, where defendant strangled him with the electrical cord of a 
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curling iron and stabbed him numerous times in his head and body 
with a pair of scissors. After killing Phillip, defendant went into 
Darien’s bedroom, sat her up on her bed, and strangled her to death 
with a curling-iron cord. 


{1] In his first assignment of error, defendant contends that the trial 
court erred by refusing to allow him to ask prospective jurors 
whether, after being informed that defendant had been previously 
convicted of first-degree murder, they would still be able to consider 
mitigating circumstances and impose a life sentence. He contends 
that the trial court's ruling violated his state and federal constitu- 
tional rights as enunciated in Morgan v. Illinois, 504 U.S. 719, 119 
L. Ed. 2d 492 (1992). We disagree. 


The question defense counsel proposed to ask prospective jurors, 
and the trial court’s response, were as follows: 


Mr. Britt: [ want to ask them if... knowing that he had a 
previous first[-|degree murder conviction, they could still con- 
sider mitigating circumstances... in determining what their ulti- 
mate recommendation as to life or death is going to be. 


THE Court: I’m afraid, Mr. Britt, no matter how you want to 
couch the question, it is always going to come back to being a 
stakeout question. I will permit you to ask broad questions about 
whether they can consider any and all aggravating circumstances 
and balance that against any and all mitigating circumstances, 
whatever they might be. | 


This Court was presented with an almost identical scenario in State 
v. Robinson, 339 N.C. 263, 451 S.E.2d 196 (1994), cert. denied, 515 
U.S. 1135, 182 L. Ed. 2d 818 (1995). In that case, as in the case at bar, 
the defendant had a prior conviction for first-degree murder, and his 
counsel wished to ask the prospective jurors: 


[I]f you were to... find during the sentencing hearing that the 
defendant had a previous first[-|degree murder conviction prior 
to the murders for which he is being sentenced this week, could 
you still follow the Court’s instructions and weigh the aggravating 
and mitigating circumstances and consider life imprisonment as 
a sentencing option. 


Id. at 272, 451 S.E.2d at 202. This Court held this question “to be 
an improper attempt to ‘stake out’ the jurors as to their answers 
to legal questions before they are informed of legal principles ap- 
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plicable to their sentencing recommendation.” Id. at 273, 451 S.E.2d 
at 202. | 


There is no meaningful distinction between the question pro- 
posed in Robinson and the one proposed here. Both seek to discover 
in advance what a prospective juror’s decision will be under a certain 
state of the evidence. This Court has held that it is not permissible to 
ask a prospective juror how a certain set of facts would affect his or 
her decision. State v. Kandies, 342 N.C. 419, 441, 467 S.E.2d 67, 79, 
cert. denied, ——- U.S. —-, 136 L. Ed. 2d 167 (1996); State v. Vinson, 
287 N.C. 326, 336, 215 S.E.2d 60, 68 (1975), death sentence vacated, 
428 U.S. 902, 49 L. Ed. 2d 1206 (1976). This is because 


such questions are confusing to the average juror who at that 
stage of the trial has heard no evidence and has not been 
instructed on the applicable law. .. . [and because] such ques- 
tions tend to “stake out” the juror and cause him to pledge him- 
self to a future course of action. 


Vinson, 287 N.C. at 336, 215 S.E.2d at 68. Questions that seek to 
indoctrinate prospective jurors regarding potential issues before the 
evidence has been presented and jurors have been instructed on the 
law are impermissible. State v. Parks, 324 N.C. 420, 423, 378 S.E.2d 
785, 787 (1989). | 


Further, a stake-out question is not made permissible simply 
because it is predicated on a set of facts that is cast as uncontro- 
verted rather than hypothetical. In State v. Bond, 345 N.C. 1, 478 
S.E.2d 163 (1996), cert. denied, —— U.S. —-, 138 L. Ed. 2d 1022 (1997), 
the defendant was tried capitally for a first-degree murder that was 
committed by his cohort. During jury selection the State asked a 
prospective juror if he could follow the law by considering the 
punishment of death for an accessory who “did not actually ‘pull the 
trigger.’ ” Id. at 14, 478 S.E.2d at 169. Defendant argued that this con- 
stituted an impermissible stake-out question. Id. at 16, 478 S.E.2d at 
170. This Court disagreed, noting that the predicate for the State’s 
inquiry was not a hypothetical set of facts but the uncontroverted fact 
that the defendant was neither “charged nor going to be tried as a 
principal.” Id. at 17, 478 S.E.2d at 170. This observation should not be 
construed to allow any or all voir dire questions premised on uncon- 
troverted facts, regardless of their tendency to stake out or indoctri- 
nate jurors. Rather, it indicates only this Court’s conclusion that the 
trial court did not abuse its discretion by allowing the State to inquire 
- into the prospective jurors’ ability to follow the law regarding the 
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death penalty for accessories in a manner that neither indoctrinated 
the venire regarding unproven facts nor committed prospective 
jurors to a decision prior to their being instructed on the law. 


With regard to defendant’s contention that the trial court here 
violated Morgan v. Illinois, 504 U.S. 719, 119 L. Ed. 2d 492, by refus- 
ing to allow the proposed questioning, this Court has held that 
Morgan does not require that a defendant be allowed to ask stake-out 
questions. See Kandies, 342 N.C. at 440-41, 467 S.E.2d at 78-79 (hold- 
ing that “Would the age of the victim in this case . . . make a differ- 
ence to you as to whether you would impose a life sentence or a 
death sentence?” is a stake-out question which Morgan does not 
require that a defendant be allowed to ask); State v. Lynch, 340 N.C. 
435, 451-52, 459 S.E.2d 679, 685-86 (1995) (holding that “How about in 
a case where a child is killed? Would you automatically tend to feel 
that the death penalty should be imposed?” comprise a stake-out 
question which Morgan does not require that a defendant be allowed 
to ask), cert. denied, —— U.S. —-, 184 L. Ed. 2d 558 (1996). The trial 
court in this case properly refused to allow questioning about defend- 
ant’s prior first-degree murder conviction, while allowing defendant 
to ask prospective jurors whether they would be able to consider all 
aggravating and mitigating circumstances. This ruling did not violate 
Morgan. This assignment of error is overruled. 


[2] In his next assignment of error, defendant contends that the trial 
court improperly excused for cause prospective jurors Oakman and 
Futch based on the conclusion that they would not be able to give fair 
consideration to both potential sentences because of personal feel- 
ings concerning the death penalty. Defendant argues that the trial 
court erred under Witherspoon v. Illinois, 391 U.S. 510, 20 L. Ed. 2d 
776 (1968), and Wainwright v. Witt, 469 U.S. 412, 83 L. Ed. 2d 841 
(1985), contending that the voir dire of these jurors did not reveal — 
that their views on the death penalty would prevent or substantially 
impair the performance of their duties as jurors as those cases 
require for a for-cause excusal. 


The granting of a challenge for cause based on a prospective 
juror’s unfitness is a matter within the sound discretion of the trial 
court and will not be disturbed absent an abuse of discretion. State v. 
Abraham, 338 N.C. 315, 343, 451 S.E.2d 131, 145 (1994). “[A] prospec- » 
tive juror’s bias may not always be ‘provable with unmistakable clar- 
ity [and,] [iJn such cases, reviewing courts must defer to the trial 
court's judgment concerning whether the prospective juror would be 
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able to follow the law impartially.’ ” State v. Brogden, 334 N.C. 39, 48, 
430 S.E.2d 905, 908 (1993) (quoting State v. Davis, 325 N.C. 607, 624, 
386 S.E.2d 418, 426 (1989), cert. denied, 496 U.S. 905, 110 L. Ed. 2d 
268 (1990)) (second and third alterations in original). 


During Oakman’s voir dire, she was equivocal at times about her 
ability to impose the death penalty. However, on several occasions 
she clearly stated her inability to fairly consider the death penalty as 
a punishment. At one point the State asked her whether, if the trial 
proceeded to the sentencing stage, she “could consider, under appro- 
priate circumstances, voting for the death penalty as a punishment.” 
She responded, “To be honest, I think I'd have problems with it.” 
When asked to clarify her feelings, she stated, “I just don’'t—I feel 
like, you know, youre taking a life. I mean, because they took a life is 
not—that’s not a proper answer, to take his life. That’s not going to 
bring them back.” The State continued to probe by asking, “[D]o you 
think that, if called upon to make that decision, that, because of your 
feelings, you would vote for life imprisonment?” Oakman answered 
“yes.” The court asked Oakman whether she could fairly consider 
both the death penalty and life imprisonment. She responded that she 
could not. The trial court was within its discretion in excusing this 
prospective juror for cause. 


[3] Similarly, prospective juror Futch, though equivocal at times, 
made several statements which indicated his inability to follow the 
law. Futch worked for a newspaper and said he knew DNA had linked 
defendant to the victim and that defendant had been involved in 
another murder. In response to questioning by the State concerning 
his feelings about the death penalty, Futch stated that he was “[jjust 
opposed to the idea of it.” When asked how his personal feelings 
might impact his sentencing decision if defendant was found guilty, 
he stated, “I probably would go with [life imprisonment].” The trial 
court did not abuse its discretion by excusing this prospective Juror 
for cause. This assignment of error is overruled. 


[4] Defendant next argues that the trial court, in violation of Morgan 
v. Illinois, 504 U.S. 719, 119 L. Ed. 2d 492, erred by failing to allow his 
for-cause challenge of prospective juror Richardson. Defendant con- 
tends that Richardson’s responses during death qualification indi- 
cated that she would vote to sentence to death anyone convicted of 
first-degree murder. In response to questioning by defense counsel, 
Richardson indicated that she would be inclined to vote for the death 
penalty in the case of a murder that was “intentional, premeditated, 
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and without any legal justification or excuse.” After questioning by 
the State and defendant, the trial court stated its suspicion that the 
prospective juror may have been confused by questions asked “in a 
vacuum.” After explaining the process of weighing mitigating and 
- aggravating circumstances in a sentencing proceeding, the trial court 
asked Richardson whether she believed she could. fairly consider 
both sentencing alternatives. Richardson stated three times that 
she could. The trial court thus did not abuse its discretion when it 
denied defendant's for-cause challenge. This assignment of error is 
overruled. 


[5] Defendant next assigns error to the introduction of evidence that 
he attended and participated in the victims’ funeral. The State elicited 
testimony that defendant had attended the funeral of the three vic- 
tims and had served as a pallbearer for one of the child victims. This 
testimony revealed defendant’s statement that carrying the body of a 
victim he had killed “never gave [him] a bad feeling.” Defendant 
argues this evidence was irrelevant and unduly prejudicial and thus 
inadmissible under N.C.G.S. § 8C-1, Rules 401 and 403. 


Relevant evidence is “evidence having any tendency to make the 
existence of any fact that is of consequence to the determination of 
the action more probable or less probable than it would be without 
the evidence.” N.C.G.S. § 8C-1, Rule 401 (1992). This Court has held 
that evidence is relevant if it “tend[s] to shed light upon the circum- 
stances surrounding the killing.” State v. Stager, 329 N.C. 278, 322, 
406 S.E.2d 876, 901 (1991). Here, evidence of defendant’s participa- 
tion and demeanor at the funeral tended to shed light on the circum- 
stances of the murders and defendant’s intent at the time of the 
offenses. See 7d. at 321-22, 406 8.E.2d at 900-01 (holding no error in 
admission of evidence that the defendant was calm and not crying 
shortly after the victim’s death and that she disposed of his personal 
effects the day after his funeral); State v. Gallagher, 313 N.C. 182, 
138, 326 S.E.2d 873, 878 (1985) (holding no error in admission of evi- 
dence that the defendant did not appear to be grieving at husband’s 
funeral). Therefore, this evidence was relevant under Rule 401. 


Rule 403 provides that “evidence may be excluded if its probative 
value is substantially outweighed by the danger of unfair prejudice, 
confusion of the issues, or misleading the jury, or by considerations 
of undue delay, waste of time, or needless presentation of cumulative 
evidence.” N.C.G.S. § 8C-1, Rule 403 (1992). “Whether to exclude evi- 
dence under Rule 403 is a matter within the sound discretion of the 
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trial court, and its ruling may be reversed for abuse of discretion only 
upon a showing that the ruling was so arbitrary that it could not have 
been the result of a reasoned decision.” State v. Collins, 345 N.C. 170, 
174, 478 S.E.2d 191, 194 (1996). The evidence complained of was pro- 
bative of the circumstances surrounding the offenses and of defend- 
ant’s intent. The trial court was within its discretion in ruling that its 
probative value was not substantially outweighed by unfair prejudice. 
Accordingly, this assignment of error is overruled. 


[6] In his next assignment of error, defendant contends that the evi- 
dence was insufficient to support a finding of first-degree rape, thus 
undermining his conviction for the first-degree murder of the adult 
victim which was based, in the alternative, on the felony murder rule. 
He contends specifically that there was insufficient evidence that he 
inflicted serious personal injury on the adult victim as required by 
N.C.G.S. § 14-27.2(a)(2)(b). 


In determining whether serious personal injury has been inflicted 
for purposes of satisfying the elements of first-degree rape, “the court 
must consider the particular facts of each case.” State v. Herring, 322 
N.C. 733, 739, 370 S.E.2d 363, 367 (1988). The element of infliction of 
serious personal injury is satisfied 


when there is a series of incidents forming one continuous trans- 
action between the rape or sexual offense and the infliction of 
the serious personal injury. Such incidents include injury 
inflicted on the victim to overcome resistance or to obtain sub- 
mission, injury inflicted upon the victim or another in an attempt 
to commit the crimes or in furtherance of the crimes of rape or 
sexual offense, or injury inflicted upon the victim or another for 
the purpose of concealing the crimes or to aid in the assailant’s 
escape. 


State v. Blackstock, 314 N.C. 232, 242, 333 $.E.2d 245, 252 (1985). 


Defendant argues that this Court’s decisions in State v. Thomas, 
332 N.C. 544, 423 S.E.2d 75 (1992), and State v. Boone, 307 N.C. 198, 
297 S.E.2d 585 (1982), establish that in cases of first-degree rape, seri- 
ous personal injury does not include injury that results in death. 
Defendant further contends that the evidence of injury aside from 
that leading to death in this case is insufficient to satisfy the serious 
personal injury requirement. 


_ The rule that serious personal injury cannot include injury caus- 
ing death appears to have its genesis in State v. Jones, 258 N.C. 89, 
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128 S.E.2d 1 (1962), a case involving the charge of assault with a 

deadly weapon with intent to kill. The charge in Jones was brought 

under a statute then codified as N.C.G.S. § 14-32. Id. at 90, 128 S.E.2d_ 
at 2. This statute included as an element that the assault “inflicts seri- 

ous injury not resulting in death.” Jd. This Court gave this element its 

plain meaning. Jd. at 91, 128 S.E.2d at 3. It was logical for the General 

Assembly to limit the injuries capable of supporting assault charges 

to those that do not cause death because injury causing death would 

have elevated the assault to murder. For the crime to be punishable 

as an assault, it was necessary that the injury fall short of death. 


In Boone, 307 N.C. 198, 297 S.E.2d 585, this Court addressed the 
question of whether a mental injury was sufficient to satisfy the seri- 
ous personal injury requirement in a case of attempted first-degree 
rape. The Court cited Jones, the assault case, for its definition of seri- 
ous bodily injury, including language which stated that “[t]he injury 
must be serious but it must fall short of causing death.” Jd. at 203, 297 
S.E.2d at 588-89. In Thomas, a case involving a first-degree sexual 
offense conviction, this Court cited Boone for the proposition that 
serious personal injury cannot include injury resulting in death. 
Thomas, 332 N.C. at 555, 423 S.E.2d at 81. Thomas thus completed 
the migration of this restricted definition of serious injury from the 
assault context to the sexual offense and rape context. 


This restricted definition was not essential to the holding of 
either Boone or Thomas. Further, unlike the assault statute at issue in 
Jones, the statutes governing first-degree rape and first-degree sexual 
offense do not limit the injuries underlying the charge to those not 
resulting in death. N.C.G.S. §§ 14-27.2, 14-27.4 (Supp. 1997). While 
defining serious injury to exclude fatal injuries is appropriate in the 
context of assault charges, the underlying logic does not extend to 
cases of first-degree rape and sexual offense. Serious injuries that 
prove fatal transform an assault into a murder, but they do not simi- 
larly change a first-degree rape into a different crime. Rather, it is 
proper, based on such facts, to charge a defendant with both first- 
degree rape and murder. Fatal injuries are obviously serious, and it 
would be absurd to allow a defendant to escape a first-degree rape 
conviction because his victim did not survive the injuries he inflicted 
in the course of the sexual assault. Any language in Thomas and 
Boone suggesting that the serious personal injury element of first- 
degree rape or sexual offense cannot be injury causing death is there- 
fore disavowed. 


IN THE SUPREME COURT A31 


STATE v. RICHMOND 
[347 N.C. 412 (1998) 


Here, there was sufficient evidence to support the element of 
serious personal injury. In the opinion of Dr. John D. Butts, the med- 
ical examiner who performed the autopsy, the adult victim died as the 
result of strangulation. She had numerous blunt-force injuries; tears, 
scrapes, and bruises; abrading of the skin in the entrance to her 
vagina; and blood over a portion of her brain beneath a bruise on her 
scalp. Defendant’s first-degree rape conviction properly supports his 
conviction for the first-degree murder of the adult victim under the 
felony murder theory. This assignment of error is overruled. 


[7] Next, defendant assigns error to the trial court’s refusal to submit 
second-degree murder to the jury in connection with the murders of 
the two children. Murder in the first degree, the crime of which 
defendant was convicted with regard to all three victims, is the 
“intentional and unlawful killing of a human being with malice and 
with premeditation and deliberation.” State v. Fisher, 318 N.C. 512, 
517, 350 S.E.2d 334, 337 (1986). Murder in the second degree is the 
unlawful killing of a human being with malice but without premedi- 
tation and deliberation. State v. Brown, 300 N.C. 731, 735, 268 $.E.2d 
201, 204 (1980). A defendant is entitled to have a lesser-included . 
offense submitted to the jury only when there is evidence to support 
it. Id. at 735-36, 268 S.E.2d at 204. “The sole factor determining the 
judge’s obligation to give such an instruction is the presence, or 
absence, of any evidence in the record which might convince a 
rational trier of fact to convict the defendant of a less grievous 
offense.” State v. Wright, 304 N.C. 349, 351, 283 S.E.2d 502, 503 
(1981). 


Defendant argues that there was evidence that permitted a find- 
ing that he did not kill the child victims with premeditation and delib- 
eration. Specifically, he argues that evidence was presented which 
indicated that he killed the children after an altercation with their 
mother and that he had consumed alcohol and cocaine that night. 
Defendant contends that this evidence was sufficient to convince a 
rational trier of fact that the murders of the two children did not 
involve premeditation and deliberation, thus entitling him to a jury 
instruction on second-degree murder. We disagree. 


The evidence showed that after defendant killed the adult victim, 
he awakened one child, took him into the bathroom, wrapped a cord 
around his neck five times, and stabbed him at least twenty times in 
the head and body with a pair of scissors. Defendant then went into 
the other child’s room, awakened her, sat her on the edge of the bed, 
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and strangled her with the cord of a curling iron. This evidence shows 
that defendant acted with deliberation and does not show anger or 
emotion that overcame his reason so as to reduce the killing to sec- 
ond-degree murder. A rational trier of fact could not have convicted 
defendant of second-degree murder under this evidence. This assign- 
ment of error is overruled. 


[8] In his next assignment of error, defendant contends that the trial 
court erred by refusing to instruct the jury on voluntary intoxication. 
He argues that the evidence showed that he had consumed crack 
cocaine and large amounts of alcohol on the night of the murders and 
that his mental faculties were consequently impaired. He argues that, 
based on this evidence, he was incapable of forming the specific 
intent required for a first-degree murder conviction. 


We have stated the law on voluntary intoxication as follows: 


A defendant who wishes to raise an issue for the jury as to 
whether he was so intoxicated by the voluntary consumption of 
alcohol that he did not form a deliberate and premeditated intent 
to kill has the burden of producing evidence, or relying on evi- 
dence produced by the state, of his intoxication. Evidence of 
mere intoxication, however, is not enough to meet defendant’s 
burden of production. He must produce substantial evidence 
which would support a conclusion by the judge that he was so 
intoxicated that he could not form a deliberate and premeditated 
intent to kill. | 


The evidence must show that at the time of the killing the 
defendant’s mind and reason were so completely intoxicated 
and overthrown as to render him utterly incapable of forming 
a deliberate and premeditated purpose to kill. In [the] ab- 
sence of some evidence of intoxication to such degree, the 
court is not required to charge the jury thereon. 


State v. Strickland, 321 N.C. 31, 41, 361 S.E.2d 882, 888 (1987) 
(quoting State v. Medley, 295 N.C. 75, 79, 243 S.E.2d 374, 377 
(1978)) [(citations omitted)]. 


State v. Mash, 323 N.C. 339, 346, 372 S.E.2d 532, 536 (1988). 


Here, the evidence showed at best that defendant was intoxi- 
cated at some time prior to the murders. While defendant may have 
consumed alcohol and cocaine prior to the murders, there is little evi- 
dence of the degree of his intoxication at the time of the murders. 
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Defendant argues that because he was unable to recall the murders 
clearly, he must have been severely intoxicated at the time. The evi- 
dence, however, suggests that defendant methodically killed every- 
one in the house, leading one victim into the bathroom and sitting 
another on the edge of the bed. He also tried to hide his crimes by 
pouring alcohol on the adult victim’s genitals and taking with him the 
scissors he had used to stab one of the child victims. Such behavior 
is indicative of a capacity for premeditation and deliberation. 
Defendant has not made the necessary showing that he was “ut- 
terly incapable” of forming the requisite intent. State v. Skipper, 337 
N.C. 1, 36, 446 S.E.2d 252, 271 (1994), cert. denied, 513 U.S. 1134, 1380 
L. Ed. 2d 895 (1995). This assignment of error is overruled. 


[9] Defendant next assigns error to the trial court’s failure to inter- 
vene ex mero motu in response to statements the prosecutor made 
during closing arguments. Defendant did not object to any of the 
challenged comments at trial. “In deciding whether the trial court — 
improperly failed to intervene ex mero motu to correct an allegedly 
improper argument of counsel at final argument, our review is limited 
to discerning whether the statements were so grossly improper that 
the trial judge abused his discretion in failing to intervene.” State v. 
Holder, 331 N.C. 462, 489, 418 S.E.2d 197, 212 (1992). 


Defendant contends that the prosecutor improperly commented 
on defendant's failure to testify when discussing the evidence of his 
intoxication on the night of the murders. The prosecutor pointed out 
that defendant never told anyone he had been drinking or taking 
drugs that night. The prosecutor argued, “What you did hear was two 
sisters—and I’m sure they love him deeply, no matter what he has 
done. Out of 35 or 40 people at that party, why are the only two that 
you hear his own relatives, his own blood kin?” These statements did 
not improperly comment on defendants failure to testify. Rather, they 
properly suggested potential bias in defendant’s sisters’ testimony 
concerning the degree of his intoxication. See State v. Brown, 327 
N.C. 1, 20, 394 S.E.2d 434, 445-46 (1990) (holding it proper for prose- 
cutor to argue that jury should scrutinize the testimony of a witness 
for bias). 


[10] Defendant also contends that the prosecutor misstated the law 
concerning the serious personal injury element of first-degree rape. 
While telling the jury what the court would instruct on first-degree 
rape, the prosecutor said that “the State must prove that the 
Defendant inflicted serious personal injury upon the victim,” and 
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remarked, “Doesn’t get any more serious than death. This is a serious 
injury.” As clarified above, this was a proper statement of the law. 


[11] Defendant adds that the prosecutor erred by stating that the 
mere act of choking someone establishes premeditation and deliber- 
ation. The prosecutor stated: 7 


And I submit to you that you have to premeditate when you 
choke someone to death. It’s not like pulling out a gun and snap- 
ping a shot off. It’s as deliberate, as premeditated an act as you 
can have. Some time period, however short. When you have to 
walk all the way to a back bedroom and you take a cord back 
there with you, that is premeditation. Nothing but. When you take 
an 8-year-old to the floor, who is struggling, and you stab him and 
stab him and stab him; when you drive an instrument all the way 
through his body, that is premeditation. 


Defendant contends that this argument is contrary to this Court’s 
description of premeditation and deliberation in State v. Walters, 275 
N.C. 615, 170 S.E.2d 484 (1969), where we said it is sufficient if these | 
mental processes occur prior to, and not simultaneously with, the 
killing. Id. at 623, 170 $.E.2d at 490. 


This Court has explained the element of premeditation and delib- 
eration in greater detail in other cases. We have recognized that 
because “premeditation and deliberation are processes of the mind, 
they are not ordinarily subject to direct proof but generally must be 
proved if at all by circumstantial evidence.” State v. Huffstetler, 312 
N.C. 92, 109, 322 S.E.2d 110, 121 (1984), cert. denied, 471 U.S. 1009, 
85 L. Ed. 2d 169 (1985). The brutal manner of the killing and the 
nature of the victim’s wounds are circumstances from which the jury 
can infer premeditation and deliberation. State v. Jackson, 317 N.C. 
1, 23, 343 S.E.2d 814, 827 (1986), vacated on other grounds, 479 U.S. 
1077, 94 L. Ed. 2d 133 (1987). The jury may infer premeditation and 
deliberation from the circumstances of a killing, including the fact 
that death was by strangulation. State v. Vereen, 312 N.C. 499, 515, 
324 S.E.2d 250, 260 (holding evidence of a brutal attack, sexual 
assault, and strangulation sufficient to support a finding of premedi- 
tation and deliberation), cert. denied, 471 U.S. 1094, 85 L. Ed. 2d 526 
(1985); State v. Strickland, 307 N.C. 274, 293, 298 S.E.2d 645, 658 
(1983) (finding sufficient evidence of premeditation and deliberation 
where victim was bound and died of strangulation), overruled in part 
on other grounds by State v. Johnson, 317 N.C. 193, 344 S.E.2d 775 
(1986). 
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The prosecutor's argument was not a misstatement of the law or 
of the facts. The trial court thus did not err by failing to intervene ex 
mero motu. 


[12] Finally, defendant contends that the prosecutor misstated the 
evidence when he argued that defendant killed Darien Hayes to elim- 
inate a witness. The prosecutor stated that defendant intended to 
“eliminate somebody that might be a possible witness” to her 
mother’s rape and murder. Defendant argues this statement is not 
supported by the evidence because the evidence shows that 
Darien Hayes was asleep while her mother and brother were being 
murdered. 


This is not a gross misstatement of the evidence. Had the child 
lived, she certainly would have been a possible witness to the events 
before and after, if not during, the murders. None of the statements 
defendant complains of was so grossly improper as to require the 
trial court to intervene ex mero motu. This assignment of error is 
therefore overruled. | 


[13] Defendant next assigns error to the trial court’s charge on 
first-degree murder based on malice, premeditation, and deliberation 
in the cases of Helisa and Darien Hayes. The trial court instructed 
as follows: 


Malice means not only hatred, ill-will or spite, as it is ordinarily 
understood. To be sure, that is malice. But it also means that con- 
dition of mind that prompts a person to take the life of another 
intentionally or to intentionally inflict serious injury upon 
another which proximately results in her death without just 
cause, excuse or justification, or to wantonly act in such a man- 
ner as to manifest depravity of mind, a heart devoid of a sense 
of social [duty] and a callous disregard for human life. 


(Emphasis added.) Defendant contends that although such “wanton 
malice” or “depraved heart” malice may support a conviction for 
second-degree murder, the type of unintentional conduct associated 
with such malice is inconsistent with guilt of first-degree murder on 
the basis of malice, premeditation, and deliberation, which necessar- 
ily involves a specific intent to kill. 


Contrary to defendant’s contentions, depraved-heart malice can 
support a first-degree murder conviction provided the State 
proves premeditation and deliberation. See State v. Rose, 335 N.C. 
301, 329-30, 439 S.E.2d 518, 533-34 (upholding use of the same pattern 
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jury instruction in a case of first-degree murder based on premedita- 
tion and deliberation), cert. denied, 512 U.S. 1246, 129 L. Ed. 2d 883 
(1994). The trial court properly instructed the jury on malice, specific 
intent, premeditation, and deliberation in its first-degree murder 
instructions. Further, there was sufficient evidence of malice, pre- 
meditation, and deliberation to support defendant’s three first-degree 
murder convictions based on this theory. This assignment of error is 
overruled. 


[14] In his next assignment of error, defendant contends that the 
trial court committed prejudicial error by admitting testimony of 
Arthur Nadeau that was not within his personal knowledge and con- 
stituted inadmissible hearsay. At defendant’s sentencing proceed- 
ing, the State introduced a certified copy of a criminal judgment 
wherein defendant had been convicted of murder in the United States 
District Court, District of New Jersey, on 28 May 1993. The victim was 
Lisa Ann Nadeau. The State called her father, Arthur Nadeau, as a wit- 
ness, and he identified photographs of his daughter at the autopsy 
and the crime scene in addition to testifying about the cause of her | 
death. 


Defendant contends that the trial court erred by permitting the 
State to present the circumstances surrounding the death of Ms. 
Nadeau through the testimony of Mr. Nadeau. Defendant concedes 
that the North Carolina Rules of Evidence do not apply to capital sen- 
tencing proceedings but argues that according to the United States 
Supreme Court’s interpretation of the Sixth Amendment’s 
Confrontation Clause in Ohio v. Roberts, 448 U.S. 56, 66, 65 L. Ed. 2d 
597, 608 (1980), such hearsay evidence is prohibited unless the State 
proves the hearsay declarant is unavailable or that the evidence is 
reliable. 


In Idaho v. Wright, 497 U.S. 805, 111 L. Ed. 2d 638 (1990), the 
Court explained in greater detail the Confrontation Clause’s require- 
ments with respect to hearsay evidence. To comport with the — 
Confrontation Clause, hearsay must contain sufficient “indicia of reli- 
ability.” Jd. at 815-16, 111 L. Ed. 2d at 652-53. “[T]he ‘indicia of relia- 
bility’ requirement [can] be met in either of two circumstances: 
where the hearsay statement ‘falls within a firmly rooted hearsay 
exception,’ or where it is supported by ‘a showing of particularized 
guarantees of trustworthiness.’ ” /d. at 816, 111 L. Ed. 2d at 653 (quot- 
ing Roberts, 448 U.S. at 66, 65 L. Ed. 2d at 608). These guarantees of 
trustworthiness are based on the totality of the circumstances “sur- 
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round[ing] the making of the statement and that render the declarant 
particularly worthy of belief.” /d. at 820, 111 L. Ed. 2d at 655-56. 


The hearsay at issue consisted of Mr. Nadeau’s recitation of Ms. 
Nadeau’s cause of death, a description of her injuries, the position of 
her body after her death, and the identification of certain pho- 
tographs of her body. Defendant points out that Mr. Nadeau is not a 
pathologist and was not present when his daughter’s body was dis- 
covered. Defendant contends that Mr. Nadeau’s testimony thus con- 
sists of hearsay not within a recognized exception to the hearsay 
rule. 


Assuming this hearsay testimony not to be within a recognized 
exception, we review it to determine whether it is supported by 
“particularized guarantees of trustworthiness.” /d. at 816, 111 
L. Ed. 2d at 653. Though Mr. Nadeau was not present when his daugh- 
ter’s body was discovered, he actively followed the investigation of 
the murder and attended defendant’s trial “{f]rom day one.” It is not 
clear from the record from whom Mr. Nadeau received the informa- 
tion regarding his daughter’s injuries and cause of death. Given his 
paternal relationship to the victim and his intense involvement in the 
case, however, we are Satisfied that his testimony concerning how his 
daughter was murdered and the injuries she sustained as well as his 
identification of postmortem photographs of her were sufficiently 
reliable to satisfy the requirements of the Confrontation Clause. 
Moreover, error, if any, in the admission of such testimony was harm- 
less beyond a reasonable doubt because clearly competent evidence 
of defendant’s first-degree murder conviction for this offense was 
admitted in the form of a certified copy of his criminal judgment. This 
evidence adequately supported the trial court’s submission of the 
(e)(3) aggravating circumstance that defendant had been previously 
convicted of a felony involving the use or threat of violence to the 
person. See State v. Roper, 328 N.C. 337, 359-60, 402 S.E.2d 600, 
612-13 (employing similar analysis), cert. denied, 502 U.S. 902, 116 
L. Ed. 2d 232 (1991). This assignment of error is overruled. 


[15] Defendant next contends that the trial court erred by admitting 
Mr. Nadeau’s testimony that the victim of defendant’s prior violent 
felony was survived by two small children. Defendant argues this evi- 
dence was irrelevant and therefore inadmissible. We disagree. 


In State v. Reeves, 337 N.C. 700, 448 S.E.2d 802 (1994), cert. 
denied, 514 U.S. 1114, 131 L. Ed. 2d 860 (1995), this Court held that 
the trial court properly admitted evidence that the victim was a good 
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person, wife, and mother who died not knowing what had happened 
to her two-and-a-half-year-old child. Id. at 722-23, 448 S.E.2d at 811. 
The evidence in this case is closely analogous to that held admissible 
in Reeves. This case differs from Reeves in that the evidence in Reeves 
pertained to the victim of the crime for which the defendant was 
being sentenced, while this case involves evidence pertaining to a vic- 
tim in a crime for which defendant had previously been convicted 
and sentenced. In Reeves this Court concluded that this type of evi- 
dence was “relevant to give the jury information as to all the circum- 
stances of the crime.” Jd. at 723, 448 S.E.2d at 811. We conclude that 
the evidence at issue here is similarly relevant for the jury’s delibera- 
tions. This assignment of error is overruled. 


Defendant next contends that the trial court erred by refusing to 
submit the following nonstatutory mitigating circumstances to the 
jury: (1) defendant had a long-standing alcohol abuse problem; (2) 
defendant had a long-standing cocaine abuse problem; (3) defend- 
ant’s use of alcohol and drugs tended to make him act in a violent 
manner; (4) defendant never received proper treatment for his psy- 
chological problems; (5) defendant has had a positive influence on 
other inmates; and (6) since his arrest, defendant has sought forgive- 
ness for his crimes from God. 


In order for defendant to succeed on this assignment, he must 
establish that (1) the nonstatutory mitigating circumstance is one 
which the jury could reasonably find had mitigating value, and (2) 
there is sufficient evidence of the existence of the circumstance 
to require it to be submitted to the jury. 


State v. Benson, 323 N.C. 318, 325, 372 8.E.2d 517, 521 (1988). If a pro- 
posed nonstatutory mitigating circumstance is subsumed in other 
statutory or nonstatutory mitigating circumstances which are sub- 
mitted, it is not error for the trial court to refuse to submit it. [d. at 
327, 372 S.E.2d at 521-22. 


[16] With regard to the proposed circumstances that defendant had 
long-standing alcohol and cocaine abuse problems, we conclude that 
both were subsumed by other circumstances submitted to the jury. 
The trial court submitted the following nonstatutory mitigating cir- 
cumstances: (1) defendant has suffered and suffers from a mixed sub- 
stance abuse problem; (2) the crime was committed while defendant 
was under the influence of alcohol; (8) the crime was committed 
while defendant was under the influence of crack-cocaine; and (4) 
defendant’s use of alcohol and drugs had an effect on his behavior. 
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The trial court further submitted the statutory (f)(2) mitigating cir- 
cumstance, “[t]he murder was committed while this defendant was 
under the influence of mental or emotional disturbance,” and the 
statutory (f)(9) “catchall” mitigating circumstance, “[a]ny other cir- 
cumstance or circumstances arising from the evidence which any one 
of you deems to have mitigating value.” Because these submitted mit- 
igating circumstances subsumed both proposed circumstances in 
question, the trial court did not err by refusing to submit them. 


The proposed circumstance that defendant’s use of alcohol and 
drugs tended to make him act violently was also subsumed in sub- 
mitted mitigating circumstances. The trial court submitted as non- 
statutory mitigating circumstances: (1) defendant’s use of alcohol 
and drugs had an effect on his personality, and (2) defendant’s use 
of alcohol and drugs had an effect on his behavior. Further, as indi- 
cated above, the trial court also submitted the statutory (f)(2) cir- 
cumstance that the crime was committed while defendant was under 
the influence of a mental or emotional disturbance and the (f)(9) cir- 
cumstance, the catchall. These circumstances allowed the jury to 
consider all of the mitigating evidence raised by the proposed cir- 
cumstance at issue. 


[17] It is not clear that the proposed circumstance that defendant 
was never given proper treatment for his psychological problems has 
mitigating value, because there was no evidence that defendant ever — 
sought or requested such treatment. Assuming the proposed circum- 
stance to be mitigating, however, it was subsumed by the following 
nonstatutory circumstances that were submitted: (1) defendant suf- 
fered and suffers from a mixed substance abuse problem, (2) defend- 
ant suffers from a severe personality disorder, and (3) defendant has 
suffered from chronic depression. In addition, the (f)(9) circum- 
stance allowed further consideration of any mitigating evidence 
raised by this proposed circumstance. 


[18] The proposed mitigating circumstance that defendant has had a 
positive influence on other inmates was subsumed by the following 
nonstatutory circumstances that were submitted: (1) defendant has 
exhibited good conduct in jail following his arrest, and (2) defendant 
has helped other inmates develop their religious faiths. 


[19] Finally, the proposed mitigating circumstance that defendant 
has sought forgiveness from God was subsumed in the following cir- 
cumstance: since his arrest, defendant has sought forgiveness for his 
crimes. This circumstance, combined with the (f)(9) catchall circum- 
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stance, provided an adequate vehicle for the jury to consider the mit- 
igating value of this evidence. This assignment of error is overruled. 


[20] Defendant next assigns error to the trial court’s refusal to 
_ peremptorily instruct the jury with respect to one statutory and ten 
nonstatutory mitigating circumstances. “[A] trial court should, if 
requested, give a peremptory instruction for any mitigating circum- 
stance, whether statutory or nonstatutory, if it is supported by uncon- 
troverted and manifestly credible evidence.” State v. McLaughlin, 
34] N.C. 426, 449, 462 S.E.2d 1, 13 (1995), cert. denied, —— U.S. —, 
133 L. Ed. 2d 879 (1996). 


Defendant first argues that the trial court should have given a 
peremptory instruction on the (f)(2) statutory mitigating circum- 
stance, that he was under the influence of a mental or emotional dis- 
turbance at the time of the murders. Whether defendant was under 
the influence of such a disturbance when he committed the crimes 
was controverted by the State’s evidence, however. The State’s 
experts testified that the existence of any psychological problems in 
defendant did not necessarily mean that these problems influenced 
defendant at the time. These experts also testified that defendant’s 
behavior during the commission of the crimes was goal-directed, 
which indicates that he was not eric’ by a mental or emotional 
disturbance at the time. 


[21] Defendant next argues he was entitled to a peremptory instruc- 
tion on the circumstance that he had a severe personality disorder. 
All of the evidence supporting this circumstance came from mental 
health professionals who conducted their evaluations in preparation 
for this criminal trial. As a result, this evidence lacks sufficient indi- 
cia of reliability to permit the conclusion that it is manifestly credi- 
ble. See State v. Bishop, 343 N.C. 518, 557-58, 472 S.E.2d 842, 863 
(1996) cholding that a social history prepared for trial testimony, 
rather than for treatment, “lacks the indicia of reliability based on the 
self-interest inherent in obtaining appropriate medical treatment”), 
cert. denied, —- U.S. —, 136 L. Ed. 2d 723 (1997). The trial court 
thus did not err in failing to peremptorily instruct the jury on this 
circumstance. 


[22] Defendant next argues that the following three circumstances 
concerning his childhood should have received peremptory instruc- 
tions: (1) defendant was reared in a family whose father was an alco- 
holic, (2) defendant’s father introduced him to alcohol at an early age, 
and (3) defendant’s father attempted to introduce him to adult sexual 
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experiences at an early age. These circumstances were based largely 
on the testimony of defendant’s sister. Because it is common for a 
defendant’s family members to be biased in his favor, the evidence 
supporting these circumstances is not manifestly credible. The trial 
court thus properly refused to peremptorily instruct the jury on this 
circumstance. 


[23] Defendant next contends that the trial court should have 
peremptorily instructed the jury with regard to the mitigating cir- 
cumstances that: (1) defendant confessed to law enforcement offi- 
cers; and (2) upon his arrest, defendant cooperated: with law 
enforcement officers and submitted to multiple interviews over 
several days. The evidence supporting these circumstances was. 
clearly controverted because defendant initially lied to the officers 
about his involvement in the murders, maintaining his innocence 
even after DNA evidence showed he was the donor of semen found in 
the adult victim. These circumstances thus did not merit peremptory 
instructions. | 


[24] Defendant next argues that the following circumstance should 
_ have received a peremptory instruction: defendant would adjust well 
to prison life. Evidence was presented that defendant told an officer, 
“I can’t say I won’t kill again. S--- just happens.” This evidence indi- 
cates that defendant freely acknowledged his future dangerousness, 
_ thus controverting any evidence suggesting he would be a well- 
behaved prisoner. 


[25] The next circumstance that defendant argues should have 
received a peremptory instruction was that “defendant has expressed 
remorse for the murders he has committed.” This was controverted 
by evidence that when asked about being a pallbearer at the funeral 
of one of the child victims, defendant responded, “It never gave mea | 
bad feeling.” 


[26] Defendant next argues that evidence supporting the circum- 
stance that “defendant has exhibited good conduct in jail following 
his arrest” warranted a peremptory instruction. The State presented 
evidence which indicated that while defendant was in pretrial con- 
finement, he was interviewed by Dr. Louis Schlesinger and fabricated 
stories about when and why he poured alcohol over the adult victim’s 
genitals. This evidence controverts the circumstance in question. 


[27] Finally, defendant contends that the trial court should have 
peremptorily instructed the jury regarding the circumstance that 
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“defendant has helped other inmates develop their religious faiths.” 
While there was evidence that defendant was involved in prison min- 
istry, there was no evidence that his efforts had in fact aided in the 
development of another inmate’s faith. There was evidence that 
defendant gave other inmates positive things to think about based on 
the Bible and that one inmate was attending Bible study more fre- 
quently due to defendant’s efforts. There was no evidence, however, 
as to the effect of defendant’s admonitions on other inmates or of the 
Bible study attendance on this one inmate. The evidence thus did not 
require a peremptory instruction that “defendant has helped other 
inmates develop their religious faiths.” This assignment of error is 
overruled. 


[28] Defendant next assigns error to the trial court’s failure to inter- 
vene ex mero motu on a number of occasions during the State’s sen- 
tencing phase argument to the jury. Argument that passes without 
objection by defense counsel at trial “must be gross indeed for this 
Court to hold that the trial court abused its discretion in not recog- 
‘nizing and correcting ex mero motu the comments regarded by 
defendant as offensive only on appeal.” Brown, 327 N.C. at 19, 394 
S.E.2d at 445. Further, in carrying out their duty to advocate zealously 
that the facts in evidence warrant imposition of the death penalty, 
prosecutors are permitted wide latitude in their arguments. State v. 
Geddie, 345 N.C. 73, 97, 478 S.E.2d 146, 158 (1996), cert. dented, — 
U.S. ——, 139 L. Ed: 2d 43, 66 U.S.L.W. 3255 (1997). 


Defendant first contends that the State improperly focused on 
one aspect of the concept of mitigation to the exclusion of others. 
The State repeatedly focused on the idea that mitigation is that which 
reduces moral culpability, while neglecting to argue that mitigating 
value may also be based on a defendant’s age, character, prior record, 
mentality, education, habits, and environment. As we recognized 
when presented with substantially the same argument in State v. 
Bishop, 343 N.C. 518, 472 8.E.2d 842, although these factors “may be 
relevant considerations in a sentencing hearing, these words are not 
essential to the basic definition of a mitigating circumstance.” Id. at 
552, 472 S.E.2d at 860. It was not error for the trial court to abstain 
from intervention ex mero motu here. 


[29] Defendant next contends that the trial court should have inter- 
vened ex mero motu when the State argued that the jury should not 
find defendant’s voluntary consumption of alcohol and drugs mitigat- 
ing. Defendant contends that the State’s argument was tantamount to 
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misstating North Carolina law, which allows voluntary intoxication to 
be considered as mitigating evidence. The statement was not one of 
law, however, but one of advocacy; it did not tell the jury that it could 
not find this evidence mitigating, but that it should not. This was well 
within the wide latitude permitted to prosecutors in their arguments. 
It did not require intervention ex mero motu. 





_ [380] Defendant next contends that the State’s arguments regarding 
the mitigating circumstances which focused on defendant’s dysfunc- 
tional family and his father’s alcoholism warranted intervention ex 
mero motu. The State argued that “[e]very one of us grew up in a dys- 
functional family”; that “you’ve probably got a dysfunctional family 
right now if you let the psychologists look at it and tell you about it”; 
that “[e]very one of us has got some kind of psychological problems, 
basically”; and that “[h]e didn’t grow up any better or any worse than 
95 percent of us and 95 percent of you.” With regard to defendant’s 
father being an alcoholic, the State argued, “[w]elcome, probably, to 
about 35 percent of the world.” While these comments may have been 
oversimplifications, they were within the wide latitude allowed par- 
ties in hotly contested cases. 


[31] Finally, defendant contends that the trial court should have 
intervened ex mero motu when the State argued that it was an in- 
sult to the jurors’ intelligence for defendant to claim that his recent 
religious activity should be considered mitigating, as well as when 
the State sarcastically suggested that defendant’s service as a pall- 
bearer at the funeral of one of the victims should be included in the 
(f)(9) catchall mitigating circumstance. Neither of these arguments 
was so egregious that the trial court should have intervened in the 
absence of an objection by defendant. This assignment of error is 
overruled. 


[32] Defendant next assigns error to the trial court’s refusal to allow 
him to inform the jury that he was serving a federal sentence of life 
without parole for a prior murder conviction. Defendant contends 
specifically that the trial court erred in denying his motions (1) to 
permit voir dire of prospective jurors regarding their conceptions of 
parole eligibility, (2) to be allowed to inform the jury as to the law in 
North Carolina regarding parole eligibility on a life sentence for first- 
degree murder, and (3) to permit psychiatric testimony concerning 
defendant's parole ineligibility under his federal conviction and its 
effect on his current mental state and adjustment to incarceration. 
Defendant acknowledges that this Court has held contrary to his con- 
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tentions in State v. McLaughlin, 341 N.C. 426, 462 S.E.2d 1; State v. 
Price, 337 N.C. 756, 448 S.E.2d 827 (1994), cert. denied, 514 U.S. 1021, 
131 L. Ed. 2d 224 (1995); and State v. Bacon, 337 N.C. 66, 446 S.E.2d 
_ 642 (1994), cert. denied, 513 U.S. 1159, 130 L. Ed. 2d 1083 (1995). We 
decline to revisit our prior holdings here. 


[33] Defendant further contends that, following the State’s final 
summation, the trial court erred by rejecting his request for a jury 
instruction informing jurors that defendant is ineligible for parole 
under his federal sentence. Defendant argues, based on Simmons v. 
South Carolina, 512 U.S. 154, 129 L. Ed. 2d 133 (1994), that because 
the State argued defendant’s future dangerousness, he was entitled to 
such an instruction. 


Simmons involved a murder prosecution in South Carolina in 
which the jury’s sentencing options were limited to-either the death 
penalty or life imprisonment. According to the state law applicable to 
the defendant in Simmons, a life sentence meant imprisonment for 
life without the possibility of parole. During the sentencing phase 
argument, the prosecutor in Simmons argued that the question for | 
the jury was “what to do with [the defendant] now that he is in our 
midst.” Jd. at 157, 129 L. Ed. 2d at 139. The prosecutor further argued 
that a death sentence would be “a response of society to someone 
who is a threat. Your verdict will be an act of self-defense.” Jd. The 
defendant requested that the trial court instruct the jury that the 
- defendant would never be eligible for parole under South Carolina 
law. Id. at 158, 129 L. Ed. 2d at 139. The trial court refused to so 
instruct. Jd. at 159-60, 129 L. Ed. 2d at 140. 


The Supreme Court, in a plurality opinion, recognized that 


prosecutors .. . frequently emphasize a defendant’s future dan- 

gerousness in. their evidence and argument at the sentencing 
phase; they urge the jury to sentence the defendant to death 
so that he will not be a danger to the public if released from 
prison. 


Id. at 163, 129 L. Ed. 2d at 142. The Court then noted: 


In assessing future dangerousness, the actual duration of the 
defendant’s prison sentence is indisputably relevant. .. . Indeed, 
there may be no greater assurance of a defendant’s future non- 
dangerousness to the public than the fact that he never will be 
released on parole. 
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Id. at 163-64, 129 L. Ed. 2d at 142. The Court limited its analysis to 
arguments by the State peaaralns dangerousness to the public, 
stating: 


Of course, the fact that a defendant is parole ineligible does 
not prevent the State from arguing that the defendant poses a 
future danger. The State is free to argue that the defendant will 
pose a danger to others in prison and that executing him is the 
only means of eliminating the threat to the Safety of other 
inmates or prison staff. 


Id. at 165 n.5, 129 L. Ed. 2d at 143 n.5. It concluded: 


The State may not create a false dilemma by advancing gen- 
eralized arguments regarding the defendant’s future dangerous- 
ness while, at the same time, preventing the jury from learning 
that the defendant never will be released on parole. 


Id. at 171, 129 L. Ed. 2d at 147. 


The Court thus sought to protect against prosecutorial arguments 
that mislead jurors into believing that if they do not sentence a 
defendant to death, he will eventually be released from prison and 
once again be a threat to society. If a defendant would be imprisoned 
for life in the absence of a death sentence, then when the State makes 
such an argument, Simmons requires that the defendant be allowed 
to inform the jury of the nature of his life-without-parole sentence. If, 
on the other hand, the State refers to future dangerousness only in 
terms of dangerousness while incarcerated, the concerns of the Court 
in Stmmons are not implicated. 





Read as a whole, the State’s closing argument here did not set up 
a false dilemma like that addressed in Simmons. During the course of 
the State’s closing argument, the prosecutor commented on the pro- 
posed nonstatutory mitigating circumstance that defendant was not 
able to form close relationships with others. The State argued that 
“the people [defendant] gets close and intimate to, die,” and “[t]hank 
God he doesn’t get too close and intimate with people because they 
die.” These statements referred to the evidence that defendant’s mur- 
ders had been perpetrated on women he had known for some period 
of time and with whom he had had sexual relations. This was not 
argumentation about defendant’s future dangerousness. 


Later, the prosecutor focused on the mitigating circumstance that 
defendant had exhibited good conduct in jail following his arrest. The 
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State argued that defendant “can control himself when he wants to 
control himself” and that the “[p]roblem is, you and I don’t know 
when he’s going to want to and when he’s not, even in a jail cell.” To 
the extent this argument implies that defendant may be dangerous in 
the future, the State clearly focused on the possibility of his danger- 
ousness while incarcerated. The rule announced in Simmons is not 
triggered by arguments that a defendant may be dangerous while in 
prison. The potential for dangerousness in prison exists apart from 
eligibility for parole. 


Focusing on the mitigating circumstance that defendant “would 
adjust well to prison life,” the State argued, “[A]re you convinced he 
won't kill in prison? Are you convinced he won't kill now?” As 
described above, the rule in Simmons is not implicated by arguments 
about future dangerousness while incarcerated. 


Finally, in the State’s final remarks to the jury, the prosecutor 
argued: 


All I ask you to do is pay close attention to what Judge Johnson 
says and use your common sense .... When you know that some- 

one has killed not just once, Lisa Ann Nadeau, not just twice, 
H[e]lisa Hayes, not just three times, Darien Hayes, not just four 
times, Philip Hayes. Four times, folks. What does it take? What 
does it take? There is only one way you can ensure that this 
Defendant does not kill again, and that is to impose the penalty 
that he has earned and worked for and deserves. I ask you to 
impose the death penalty on all three cases. 


These remarks followed the State’s argument that defendant's con- 
duct “in a jail cell” could not be predicted and that it was possible he 
would kill again “in prison.” Read in context, the State’s argument 
does not present the type of danger that concerned the Supreme 
Court in Simmons. The trial court did not err by refusing to instruct 
the jury as to the nature of defendant’s federal sentence. This assign- 
ment of error is overruled. 


[34] Defendant next assigns error to the manner in which some of 
the jurors were polled regarding their recommendation of three death 
sentences. N.C.G.S. § 15A-2000(b) requires, in pertinent part: 


Upon delivery of the sentence recommendation by the foreman 
of the jury, the jury shall be individually polled to establish 
whether each juror concurs and agrees to the sentence recom- 
mendation returned. 
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N.C.G.S. § 15A-2000(b) (1997). The clerk in the trial court questioned 
each juror individually regarding each of the three death sentences. 
With respect to each, the clerk asked each juror: 


As to Count No. [], the jury has returned as its recommenda- 
tion that the Defendant be sentenced to death. Is that your 
recommendation? 


Following each juror’s affirmative response, the clerk then asked 
each juror, “Do you still assent thereto?” Each juror answered this 
question affirmatively as well. During the questioning of three jurors, 
however, the clerk failed to ask, “Do you still assent thereto,” with 
respect to one of defendant’s murder convictions; and during the 
questioning of one juror, the clerk failed to ask, “Do you still assent 
thereto,” with respect to two of defendant’s murder convictions. 
Defendant argues that this omission amounts to a violation of 
N.C.G.S. § 15A-2000(b), thus entitling him to a new sentencing pro- 
ceeding. We disagree. 


N.C.G.S. § 15A-2000(b) requires the polling of the jury to establish 
“whether each juror concurs and agrees to the sentence recommen- 
dation returned.” The clerk informed every juror with respect to ail 
three of defendant’s convictions that the jury had recommended “that 
the Defendant be sentenced to death.” The clerk then asked every 
juror, again with respect to each of defendant’s three convictions, “Is 
this your recommendation?” This questioning satisfies the require- 
ments of N.C.G.S. § 15A-2000(b) because it establishes that each indi- 
vidual juror agreed with the sentence recommendation returned by 
the jury with respect to each of defendant’s convictions. This assign- 
ment of error is overruled. 


Defendant next raises several issues which he concedes this 
Court has decided against his position, including: (1) that North ~ 
-Carolina’s capital sentencing scheme is unconstitutional; (2) that the 
short-form indictment drawn in accordance with N.C.G.S. § 15-144 is 
unconstitutional; (8) that the State should have been prohibited from 
exercising peremptory challenges to remove jurors who had 
expressed some hesitancy about being able to return a sentence of 
death; (4) that the trial court should have allowed defendant on voir 
dire to ask prospective jurors whether they could consider specific 
mitigating circumstances during the sentencing phase; (5) that the 
trial court’s instruction that malice may be inferred from an inten- 
tional killing with a deadly weapon is unconstitutional; (6) that the 
trial court’s refusal to grant defendant the right of allocution violated 
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his constitutional rights; (7) that the admission of evidence pertain- 
ing to the facts and circumstances surrounding defendant’s prior vio- 
lent felony violated his constitutional rights; (8) that the trial court’s 
instruction to the jury that it might consider all of the evidence intro- 
duced during both phases of the trial in making a sentencing recom- 
mendation violated his constitutional rights; (9) that the trial court’s 
instructions concerning the (e)(4) and (e)(11) statutory aggravating 
circumstances violated his constitutional rights; (10) that the trial 
court’s definition of “mitigating circumstance” violated his constitu- 
tional rights; (11) that the trial court’s failure to peremptorily instruct 
the jury with regard to certain proposed nonstatutory mitigating cir- 
cumstances in spite of the lack of manifestly credible evidence sup- 
porting them violated his constitutional rights; (12) that the trial 
court’s instructions regarding the weighing of aggravating and miti- 
gating circumstances violated his constitutional rights; (13) that the 
(e)(3) statutory aggravating circumstance is unconstitutional; (14) 
that the (e)(4) statutory aggravating circumstance is unconstitu- 
tional; (15) that the .(e)(5) statutory aggravating circumstance is 
unconstitutional; (16) that the (e)(9) statutory aggravating circum- 
stance is unconstitutional; (17) that the (e)(11) statutory aggravating 
circumstance is unconstitutional; (18) that the trial court’s refusal to 
instruct the jury that all twelve jurors must agree in order to sentence 
defendant to death and that if the jurors could not agree the trial 
court was required by law to impose a sentence of life imprisonment 
violated his constitutional rights; and (19) that the trial court's 
instructions regarding nonstatutory mitigating circumstances vio- 
lated his constitutional rights. We have reviewed defendant’s argu- 
ments, and we find no compelling reason to reconsider our prior 
holdings. These assignments are overruled. . 


[35] Having found no error in defendant’s trial or separate sentenc- 
ing proceeding, we are required to review the record and determine: 
(1) whether the evidence supports the aggravating circumstances 
found by the jury; (2) whether passion, prejudice, or “any other arbi- 
trary factor” influenced the imposition of the death sentence; and (8) 
whether the sentence is “excessive or disproportionate to the penalty 
imposed in similar cases, considering both the crime and the defend- 
ant.” N.C.G.S. § 15A-2000(d)(2). 


With respect to the murder of Helisa Hayes, the jury found as 
aggravating circumstances that defendant had been previously con- 
victed of a felony involving the use of violence to the person; the 
murder was committed by defendant while he was engaged in the 
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commission of or an attempt to commit first-degree rape; and the 
murder was part of a course of conduct in which defendant engaged, 
and that course of conduct included the commission by defendant of 
other crimes of violence against another person or persons. 


With respect to the murder of Phillip Hayes, the jury found as 
aggravating circumstances that defendant had been previously con- 
victed of a felony involving the use of violence to the person; the 
murder was committed for the purpose of avoiding or preventing a 
lawful arrest; the murder was especially heinous, atrocious, or cruel; 
and the murder was part of a course of conduct in which defendant 
engaged, and that course of conduct included the commission by 
defendant of other crimes of violence against another person or 
persons. 


With respect to the murder of Darien Hayes, the jury found as 
aggravating circumstances that defendant had been previously con- 
victed of a felony involving the use of violence to the person; the mur- 
der was committed for the purpose of avoiding or preventing a 
lawful arrest; and the murder was part of a course of conduct in 
which defendant engaged, and that course of conduct included the 
commission by defendant of other crimes of violence against another 
person or persons. 


We conclude that the record fully supports the jury’s finding of 
these aggravating circumstances. Further, we find no indication that 
the sentence of death was imposed under the influence of passion, 
prejudice, or any other arbitrary factor. We therefore turn to our final 
duty of proportionality review. 


One purpose of proportionality review is to “eliminate the possi- 
bility that a sentence of death was imposed by the action of an aber- 
rant jury.” State v. Lee, 335 N.C. 244, 294, 439 S.B.2d 547, 573, cert. 
denied, 513 U.S. 891, 1380 L. Ed. 2d 162 (1994). Another is to guard 
“against the capricious or random imposition of the death penalty.” 
State v. Barfield, 298 N.C. 306, 354, 259 S.E.2d 510, 544 (1979), cert. 
denied, 448 U.S. 907, 65 L. Ed. 2d 1137 (1980). To determine whether 
the sentence of death is disproportionate, we compare this case to 
other cases that “are roughly similar with regard to the crime and the 
defendant.” State v. Lawson, 310 N.C. 632, 648, 314 S.E.2d 493, 503 
(1984), cert. denied, 471 U.S. 1120, 86 L. Ed. 2d 267 (1985). 


We have found the death penalty disproportionate in seven cases: 
State v. Benson, 323 N.C. 318, 372 S.E.2d 517; State v. Stokes, 319 N.C. 
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1, 352 S.E.2d 653 (1987); State v. Rogers, 316 N.C. 203, 341 S.E.2d 713 
(1986), overruled on other grounds by State v. Gaines, 345 N.C. 647, 
483 S.E.2d 396, cert. denied, —— U.S. ——, —— L. Ed. 2d ——, 66 
—ULS.L.W. 3262 (1997), and by State v. Vandiver, 321 N.C. 570, 364 
S.E.2d 373 (1988); State v. Young, 312 N.C. 669, 325 S.E.2d 181 (1985); 
State v. Hill, 311 N.C. 465, 319 S.E.2d 163 (1984); State v. Bondurant, 
309 N.C. 674, 309 S.E.2d 170 (1983); State v. Jackson, 309 N.C. 26, 305 
S.E.2d 703 (1983). This case is distinguishable from each of these. 
First, defendant here was convicted of three murders. This Court has 
never found a death sentence disproportionate in a multiple-murder 
case. State v. Heatwole, 344 N.C. 1, 30, 473 S.E.2d 310, 325 (1996), 
cert. denied, —— U.S. —-, 187 L. Ed. 2d 339 (1997). Second, all three 
of defendant’s first-degree murder convictions were based on pre- 
meditation and deliberation, and one was also based on the felony 
murder rule. We have consistently stated that “[t]he finding of 
premeditation and deliberation indicates a more cold-blooded and 
calculated crime.” State v. Artis, 325 N.C. 278, 341, 384 S.E.2d 
470, 506 (1989), sentence vacated on other grounds, 494 U.S. 1023, 
108 L. Ed. 2d 604 (1990). Third, defendant was also convicted of the 
first-degree rape of his adult victim. “[T]his Court has never found a 
death sentence disproportionate in a case involving a victim of first- 
degree murder who was also sexually assaulted.” State v. Penland, 
343 N.C. 634, 666, 472 S.E.2d 734, 752 (1996), cert. denied, —— US. 
——, 136 L. Ed. 2d 725 (1997). Finally, there are four statutory aggra- 
vating circumstances which, standing alone, this Court has held suf- 
ficient to sustain a sentence of death. Bacon, 337 N.C. at 110 n.8, 446 
S.E.2d at 566 n.8. The jury found all four in this case: the (e)(8) and 
(e)(11) circumstances with regard to all three murders, the (e)(5) cir- 
cumstance with regard to the murder of the adult victim, and the 
(e)(9) circumstance with regard to the murder of one of the child 
victims. 


We conclude that the present case is more similar to cases in 
which we have found the sentence of death proportionate than to 
those in which we have found it disproportionate or those in which 
juries have returned recommendations of life imprisonment. We con- 
clude that the sentence of death is not disproportionate and hold that 
defendant received a fair trial and capital sentencing proceeding, free 
from prejudicial error. 


NO ERROR. 
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Justice FRYE dissenting. 


I join Justice Webb’s dissenting opinion, but with one caveat. 
State v. Robinson, 339 N.C. 2638, 451 $.E.2d 196 (1994), cert. denied, 
515 U.S. 1135, 132 L. Ed. 2d 818 (1995), seems at odds with State v. 
Bond, 345 N.C. 1, 478 S.E.2d 163 (1996), cert. denied, ——— U.S. —, 
138 L. Ed. 2d 1022 (1997). Because State v. Bond is the more recent 
case, I would follow it. 


Justice WEBB dissenting. 


I dissent because I believe there were two errors in the trial 
requiring a new sentencing proceeding. 


At a pretrial conference, the State indicated that if the defend- 
ant was found guilty, it would mtroduce evidence at the senten- 
cing proceeding that the defendant had previously been convicted 
of first-degree murder and rape. The defendant’s attorney then told 
the court that he wished to inform the jury during the vovr dire 
that the defendant had been convicted previously of first-degree mur- 
der and ask each prospective juror whether he or she could still con- 
sider the mitigating circumstances before rendering a verdict. The 
court held that this would be a stake-out question and would not 
allow it. 


Counsel may not pose hypothetical questions designed to elicit in 
advance what a juror’s decision will be under a certain state of evi- 
dence or upon a given state of facts. Such questions tend to stake out 
the juror and cause him to pledge himself to a future course of action. 
State v. Vinson, 287 N.C. 326, 336, 215 S.E.2d 60, 68 (1975), death sen- 
tence vacated, 428 U.S. 902, 49 L. Ed. 2d 1206 (1976). In State v. Bond, 
345 N.C. 1, 17, 478 $.E.2d 163, 170-71 (1996), cert. denied, — U.S. 
——, 138 L. Ed..2d 1022 (1997), we held it was not a stake-out question 
when the district attorney during voir dire informed the jury of 
uncontroverted facts and asked the jurors whether they could impose 
the death penalty in view of these uncontroverted facts. _ 


I believe we are bound by Bond. As in Bond, the defendant in this 
case wanted to inform the jurors of uncontroverted facts and ask 
them how these facts would affect their votes. He should have been 
allowed to do so. 


The majority attempts to distinguish Bond from this case. It 
acknowledges that the predicate for this State’s inquiry in 
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Bond involved an uncontroverted fact, but says this indicates 
only this Court’s conclusion that the superior court did not abuse its 
discretion. The majority reads something in Bond that I do not read. 
As I read Bond, we held that if the jurors are informed of an un- 
controverted fact and are asked how this fact would affect 
their votes, the question is not hypothetical and is not a stake-out 
question. 


The majority contends that this case is governed by State v. 
Robinson, 339 N.C. 268, 273, 451 S.E.2d 196, 202 (1994), cert. denied, 
515 U.S. 1135, 132 L. Ed. 2d 818 (1995), in which we held it was an 
improper stake-out question to ask a juror if he could follow the 
judge’s instructions and consider life in prison as a sentencing option 
if the juror found that the defendant had committed a murder in addi- 
tion to the three for which he was being tried. This case is distin- 
guished from Robinson in that the matter about which the defendant 
wanted to inquire in Robinson was controverted. 


I also believe it was error for the superior court not to grant the 
defendant’s request to instruct the jury that he is ineligible for parole 
under his federal sentence. The majority says this was unnecessary 
because the State’s argument in regard to future dangerousness was 
limited to dangerousness while the defendant is in prison. I cannot 
agree. When the prosecuting attorney argued that “[t]here is only one 
way you can ensure that this Defendant does not kill again, and that 
is to impose the . . . death penalty,” I believe Simmons v. South 
Carolina, 512 U.S. 154, 129 L. Ed. 2d 133 (1994), required that the 
court instruct the jury as requested by the defendant. I do not believe 
this statement was so related to a previous argument that the jury 
would know the prosecuting attorney was referring only to killings in 
prison. 


I vote for a new sentencing proceeding. State v. Conner, 335 N.C. 
618, 440 S.E.2d 826 (1994). 
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STATE OF NORTH CAROLINA v. JAMIE LAMONT SMITH 


No. 233A96 
(Filed 6 February 1998) 


1. Jury § 141 (NCI4th)— capital trial—jury voir dire—beliefs 
about parole—questions not permitted 
The trial court in a capital sentencing proceeding did not err 
by refusing to allow defendant to inquire, during jury selection, 
into the prospective jurors’ attitudes and beliefs about parole 
where defendant was sentenced under the scheme in which the 
sentencing alternative to the death penalty is life in prison with- 
out parole, and the trial court instructed the jurors in accordance 
with N.C.G.S. § 15A-2002 that “if you recommend a sentence of 
life imprisonment, the Court will impose a sentence of life impris- 
onment without parole.” 


2. Evidence and Witnesses §§ 2670, 2671 (NCI4th)— disclo- 
sure of medical records—implicit necessity finding—no 
abuse of discretion 


The trial court did not err by ordering the disclosure of 
defendant’s medical records from jail without a specific finding 
that disclosure was necessary to a proper administration of jus- 
tice since such finding is implicit in the admission of the records 
into evidence. Furthermore, the trial court did not abuse its dis- 
cretion in ordering the medical records disclosed where defend- 
ant sought to suppress statements he made to the police while in 
jail on the ground that he was suffering from controlled sub- 
stance withdrawal symptoms and was in no condition mentally to 
give statements to the police, and the State sought to rebut that 
evidence with his medical records from jail. N.C.G.S. § 8-53. 


3. Jury § 256 (NCI4th)— peremptory challenge—racial dis- 
crimination—insufficient showing 
Defendant’s showing that he is black and that the State 
peremptorily struck one black prospective juror was insufficient 
to establish a prima facie case of racial discrimination. 


4. Jury § 256 (NCI4th)— peremptory challenge—race-neutral 
reasons—prima facie inquiry not moot 


The prima facie case inquiry does not become moot when 
the State provides race-neutral reasons for its peremptory strike. 
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Homicide § 552 (NCI4th)— first-degree murder case—self- 
serving statement—insufficient to require instruction on 
second-degree murder 


In this prosecution for first-degree murder and attempted 
first-degree murder arising from an apartment building fire set by 
defendant, defendant’s self-serving statement to officers that he 
set the fire as a prank was not sufficient evidence of his lack of | 
premeditation and deliberation to entitle him to an instruction on 
second-degree murder and attempted second-degree murder 
where the evidence, reasonably construed, indicates that defend- 
ant burned the apartment building in an attempt to eliminate wit- 
nesses who might be able to testify against him regarding his theft 
of mail from the apartment building; defendant told an officer 
that he became concerned about the mail theft being traced to 
him, so he and a companion decided to burn the building; the two 
men drove by the building late at night to observe the area, 
bought kerosene, and drove around before returning between 
two and three in the morning; defendant admitted that he poured 
kerosene in front of the apartment door of a woman whose credit 
card number he had stolen and used; and when the Kerosene did 
not light, he splashed it up the stairs and into the stairwell and 
succeeded in lighting it. Any reasonable construction of the 
evidence indicates that the murder was both premeditated and 
deliberate. 


. Criminal Law § 478 (NCI]4th Rev. )— prosecutor’s improper 


question—curative instruction 


After defendant’s expert testified on cross-examination 
that he had not medicated defendant during incarceration 
because it would have interfered with diagnosis and defendant 
had not had problems with violence, any improper conduct by 
the prosecutor in asking the witness whether he “didn’t hear 
that [defendant] beat up Richard Jackson or tried to rape him 
or anything like that” was sufficiently corrected by the trial 
court’s curative instruction that the jury should not consider the 
question. 


. Criminal Law § 478 (NCH4th Rev.)— question by prosecu- 


tor—no prosecutorial misconduct 


In a prosecution for murder and attempted murder by setting 
an apartment building on fire, the trial court did not err by per- 
mitting the prosecutor to ask defendant's expert witness whether 
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an intelligence test administered to defendant contained the 
question, “If you buy six dollars worth of gasoline and pay for it 
with a ten-dollar bill, how much change should you receive?” and, 
when the witness answered in the affirmative, to ask the witness, 
“He knew that one, didn’t he?” Although defendant contended 
that the State asked the questions only for the rhetorical purpose 
of alluding to defendant’s purchase of kerosene with which he 
set the fire, the questions did not resemble the prosecutorial 
misconduct condemned in State v. Sanderson, 336 N.C. 1, 442 
S.E.2d 33. 


. Criminal Law § 450 (NCI4th Rev. )— capital trial—prosecu- 
tor’s argument—videotape—premeditation and delibera- 
tion—no reliance on prosecutor’s judgment 


Where, in describing evidence presented to prove premedita- 
tion and deliberation during closing argument in a prosecution 
for first-degree murder arising from an apartment building fire, 
the prosecutor referred to a convenience store videotape show- 
ing defendant purchasing kerosene used in starting the fire, the 
prosecutor’s subsequent statement, “This is one of the better 
cases, ladies and gentlemen, that any jury in Buncombe County 
will ever see. You can see premeditation and deliberation” was 
not an improper argument asking the jury to rely on the prosecu- 
tor’s judgment as an expert but merely focused on the unique evi- 
dence of premeditation and deliberation presented in the case. In 
any event, the argument was not so grossly improper as to 
require intervention by the trial court ex mero motu. 


. Criminal Law § 458 (NCI4th Rev. )— capital sentencing— 
prosecutor’s argument—references to another murder vic- 
tim—course of conduct aggravating circumstance 


In a capital sentencing proceeding wherein evidence 
concerning defendant’s rape, murder and burning of another 
woman less than one month after the murder in this case was 
properly admitted to support the (e)(11) course of conduct 
aggravating circumstance, the prosecutor’s references in his 
final summation to the other murder victim did not amount to 
improperly asking the jury to sentence defendant to death for a 
crime for which he was not being tried but was a proper 
argument that defendant deserved the death penalty based on the 
evidence supporting the (e)(11) aggravating circumstance. 
N.C.G.S. § 15A-2000(e)(11). 
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Criminal Law § 453 (NCI4th Rev.)— capital sentencing— 
prosecutor’s argument—no due process for victims—no 
gross impropriety 

Any denigration of defendant’s constitutional rights that 
might be implied from the prosecutor’s argument in a capital sen- 
tencing proceeding about due process rights afforded defendant 
by the trial and the absence of due process for the victims was 
not so grossly improper as to require intervention by the trial 
court. 


Criminal Law § 460 (NCI4th Rev.)— capital sentencing— 
comfortable life in prison—proper argument for death 
penalty | 

The trial court did not abuse its discretion in failing to inter- 
vene ex mero motu when the State argued in a capital sentencing 
proceeding that if defendant were sentenced to life in prison, he 
would spend his time comfortably doing things such as playing 
basketball, lifting weights, and watching television, since the 
argument merely emphasized the State’s position that defendant 
deserved the death penalty rather than a comfortable life in 
prison. 


Criminal Law § 1359 (NCI4th Rev. )— capital sentencing— 
two aggravating circumstances—same evidence—different 
aspects of defendant’s character 


The trial court did not err by submitting in a capital sentenc- 
ing proceeding both the (e)(5) aggravating circumstance that the 
murder was committed while defendant was engaged in arson 
and the (e)(10) aggravating circumstance that defendant know- 
ingly created a great risk of death to more than one person by 
means of a weapon which would normally be hazardous to the 
lives of more then one person, even though both circumstances 
were based on the fact that defendant committed the murder by 
means of arson, since the (e)(5) circumstance addresses a differ- 
ent aspect of defendant’s character than does the (e)(10) circum- 
stance in that the (e)(5) circumstance is considered aggravating 
because it addresses the fact that defendant committed the mur- 
der while engaging in another felony, and the (e)(10) circum- 
stance speaks to a distinct aspect of defendant’s character that he 


not only intended to kill a particular person when he set fire to an 


apartment building but he disregarded the value of every human 
life in the building by using an accelerant to set the fire in the 
middle of the night. N.C.G.S. § 15A-2000(e) (5), (e)(10). 


13. 


14. 


15. 
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Criminal Law § 1382 (NCI4th Rev.)— capital sentencing— 
mitigating circumstance—no significant criminal history— 
absence of prejudice in submission | 


The trial court did not err to defendant’s prejudice by sub- 
mitting, over defendant’s objection, the (f)(1) mitigating circum- 
stance that defendant had no significant history of prior criminal 
activity where there are no extraordinary facts present that 
establish harm to defendant from the submission of this mitigat- 
ing circumstance. N.C.G.S. § 15A-2000(f)(1). 


Criminal Law § 1351 (NCI4th Rev. )— capital sentencing— 
Issues and Recommendation as to Punishment form— 
catchall circumstance—unanimity not required 


The Issues and Recommendation as to Punishment form sub- 
mitted to the jury in a capital sentencing proceeding did not 
unconstitutionally require unanimity from jurors in order to find 
the (f)(9) statutory catchall mitigating circumstance where both 
the form and the court’s instruction explaining it made clear that 
the jury should find the circumstance if “one or more” of the 
jurors found it to exist. N.C.G.S. § 15A-2000(f)(9). 


Criminal Law § 1402 (NCI4th Rev.)— death sentence not 
disproportionate 

A sentence of death imposed upon defendant for first- 
degree murder was not excessive or disproportionate to the 
penalty imposed in similar cases where the jury found as 
statutory aggravating circumstances that defendant had previ- 
ously been convicted of a violent felony, that defendant com- 
mitted the murder for the purpose of avoiding arrest, that defend- 
ant committed this murder while engaged in first-degree arson, 
that defendant knowingly created a great risk of death to more 
than one person by means of a weapon which would normally 
be hazardous to the lives of more than one person, and that 
the murder was part of a course of conduct in which defend- 
ant committed crimes of violence against other persons; defend- 
ant burned an apartment building in the early morning hours by 
setting fire to kerosene poured in the building in an attempt to 
eliminate witnesses who might be able to testify against him 
regarding his theft of mail from the building; the victim died from 
smoke inhalation and two other tenants suffered severe burns 
and other injuries; and defendant admitted to setting additional 
fires. 


458 IN THE SUPREME COURT 


STATE v. SMITH 
[347 N.C. 453 (1998)] 


Appeal of right pursuant to N.C.G.S. § 7A-27(a) from a judgment 
imposing a sentence of death entered by Downs, J., at the 22 April 
1996 Criminal Session of Superior Court, Buncombe County, upon a 
jury verdict finding defendant guilty of first-degree murder. 
-Defendant’s motion to bypass the Court of Appeals as to additional 
judgments imposed for first-degree arson, conspiracy to commit first- 
degree arson, two counts of attempted first-degree murder, misde- 
meanor larceny, and credit card fraud was allowed 17 July 1997. 
Heard in the Supreme Court 15 December 1997. 


Michael F’ Easley, Attorney General, by Valérie B. Spalding, 
Special Deputy Attorney General, for the State. 


Malcolm Ray Hunter, Jr., Appellate Defender, by Marshall 
Dayan, Assistant Appellate Defender, for defendant-appellant. 


WHICHARD, Justice. 


On 1 May 1995 the Buncombe County Grand Jury indicted 
defendant Jamie Lamont Smith for the attempted first-degree murder 
of and assault with a deadly weapon with intent to kill inflict- 
ing serious injury on Erin Conklin, conspiracy to commit first-degree 
arson, first-degree murder of David Cotton, attempted first-degree 
murder of Alison Kafer, first-degree arson, misdemeanor larceny, and 
misdemeanor financial transaction card fraud. Defendant was tried 
capitally at the 22 April 1996 Criminal Session of Superior Court, 
Buncombe County. He presented no evidence during the guilt/ 
innocence phase of the trial. The jury found defendant guilty of all 
charges. 


After a capital sentencing proceeding, the jury found the exist- 
ence of five aggravating circumstances and seven mitigating circum- 
stances and recommended a sentence of death for the first-degree 
murder of David Cotton. The trial court imposed the death sentence 
for this murder and further imposed consecutive sentences of impris- 
onment for defendant’s other convictions. It arrested judgment on the 
conviction for assault with a deadly weapon with intent to kill inflict- 
ing serious injury on Erin Conklin. For the reasons set forth herein, 
we conclude that defendant received a fair trial, free from prejudicial 
error, and that the sentence of death is not disproportionate. 


The State’s evidence tended to show the following. In December 
1994 defendant stole mail from Grace Apartments in Asheville, North 
Carolina, and acquired Pamela Acheson’s Sears credit card number 
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from a Sears credit card bill in the stolen mail. Defendant used the 
credit card number to purchase clothes valued at $268.98 from a 
Sears catalog on 19 December 1994. 


Early in the morning on 21 December 1994, defendant began to 
worry that the police could connect him to his mail theft. Defendant 
and a companion decided to destroy the evidence of the theft by set- 
ting fire to Grace Apartments. They purchased kerosene from the Hot 
Spot convenience store, put it in an antifreeze jug, and went to Grace 
Apartments sometime around 3:00 a.m. There, defendant poured half 
of the jug of kerosene along the hallway in front of Pamela Acheson's 
apartment. Defendant failed in his attempt to light this kerosene. He 
then splashed more kerosene up the stairs toward the second floor. 
Defendant laid the kerosene jug on the floor and lit it as he left the 
apartment complex. As defendant and his companion drove away, 
they could see fire raging in the building. 


The fire spread rapidly and caused significant consequences. 
David Cotton died in his second floor apartment from smoke inhala- 
tion. Erin Conklin suffered severe burns to her hands and arms when 
the fire reached her as she hung out her window. She also suffered a 
broken neck when she fell from her window after her burning hands 
could no longer cling to the window ledge. Alison Kafer suffered 
severe burns over seventy percent of her body as well as severe 
inhalation injury to her lungs from breathing smoke. 


Defendant confessed to setting the fire and to setting two other 
fires in apartment complexes. The State presented evidence of the 
additional fires during defendant’s sentencing proceeding. 


[1] In defendant’s first assignment of error, he argues that the trial 
court erred in refusing to allow him to inquire, during jury selection, 
into the prospective jurors’ attitudes and beliefs about parole. 
Defendant asserts that empirical evidence shows that jurors often do 
not believe that a defendant who is sentenced to life imprisonment 
will actually spend the rest of his or her life incarcerated. Defendant 
points to the opinions of this Court in State v. Robinson, 336 N.C. 78, 
443 S.E.2d 306 (1994), cert. denied, 513 U.S. 1089, 130 L. Ed. 2d 650 
(1995), and State v. Quesinberry, 325 N.C. 125, 381 S.E.2d 681 (1989), 
sentence vacated on other grounds, 494 U.S. 1022, 108 L. Ed. 2d 603 
(1990), to support this assertion. In both Robinson and Quesinberry, 
the defendants collaterally attacked their death sentences with juror 
affidavits that revealed the jurors’ conceptions of parole eligibility for 
defendants sentenced to life imprisonment. At least one juror in 
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Robinson said she believed the defendant would be released in five 
to ten years if sentenced to life. Robinson, 336 N.C. at 124, 443 S.E.2d 
at 329. Jurors in Quesinberry similarly believed that the defendant 
might be paroled in ten years if given a life sentence. Quesinberry, 
325 N.C. at 132, 381 S.E.2d at 686. 


Here, defendant was sentenced under our current capital sen- 
tencing scheme in which the sentencing alternative to the death 
penalty is life in prison without parole. Under this scheme the trial 
court is statutorily required to “instruct the jury ... that a sentence of 
life imprisonment means a sentence of life without parole.” N.C.G:S. 
§ 15A-2002 (1997). The trial court did instruct the jurors that “if you 
recommend a sentence of life imprisonment, the Court will impose a 
sentence of life imprisonment without parole.” Defendant’s trial 
counsel argued to the jury: 


[W]e’re not kidding you about life in prison and life without 
parole. ... That’s what this law says. That’s what the [G]eneral 
[A]Jssembly says life without parole means, and that’s what his 
Honor is going to tell you life in prison is, life without parole. 


The jury thus was properly informed of the law regarding parole. 
eligibility for defendants sentenced to life imprisonment. 


The jurors in Robinson and Quesinberry did not receive such 
an instruction because they were instructed under our previous 
capital sentencing scheme in which a defendant sentenced to life 
was eligible for parole consideration after twenty years. See N.C.G.S. 
§ 15A-1371(al) (1983) (repealed by Act of Mar. 23, 1994, ch. 21, sec. 
3, 1994 N.C. Sess. Laws 59, 60). In the absence of an instruction 
regarding parole ineligibility, such as the one given in this case, it is 
to be expected that “[m]ost jurors, through their own experience and 
common knowledge, know that a life sentence does not necessarily 
mean that the defendant will remain in prison for the rest of his life.” 
Quesinberry, 325 N.C. at 135-36, 381 S.E.2d at 688. Once the jury has 
been instructed that life imprisonment means life without parole, 
however, we presume that the jury listens closely to the instruction, 
strives to understand and follow it, and does not believe the trial 
court is misinforming it as to the law. State v. Neal, 346 N.C. 608, 618, 
487 S.E.2d 734, 740 (1997). 


We have held that a trial court does not err by refusing to allow 
voir dire concerning prospective jurors’ conceptions of the parole 
eligibility of a defendant serving a life sentence. See State v. 
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Chandler, 342 N.C. 742, 749, 467 S.E.2d 636, 640, cert. denied, —— 
U.S. —, 136 L. Ed. 2d 133 (1996); State v. Skipper, 337 N.C. 1, 24, 446 
S.E.2d 252, 264 (1994), cert. denied, 513 U.S. 1134, 130 L. Ed. 2d 895 © 
(1995). This issue was recently decided contrary to defendant’s posi- 
tion in Neal, a case involving our current capital sentencing scheme 
under which defendant here was sentenced. Neal, 346 N.C. at 617-18, 
487 S.E.2d at 739-40. We find no reason to revisit our prior holdings 
on this issue. This assignment of error is overruled. 


[2] Defendant next argues that the trial court erred by ordering dis- 
closure of defendant’s medical records from jail. He contends this 
order violated his physician-patient privilege. 


This privilege has no common law predecessor; it is entirely a 
creature of statute. State v. Martin, 182 N.C. 846, 849, 109 S.E. 74, 76 
(1921). The governing statute provides, in pertinent part: 


No person, duly authorized to practice physic or surgery, 
shall be required to disclose any information which he may have 
acquired in attending a patient in a professional character, and 
which information was necessary to enable him to prescribe for 
such patient as a physician . .. . Confidential information 
obtained in medical records shall be furnished only on the autho- 
rization of the patient .... Any resident or presiding judge... 
may... compel disclosure if in his opinion disclosure ts nec- 
essary to a proper administration of justice. 


N.C.G.S. § 8-53 (1986) (emphasis added). The decision that disclosure 
is necessary to a proper administration of justice “is one made in the 
discretion of the trial judge, and the defendant must show an abuse 
of discretion in order to successfully challenge the ruling.” State v. 
Drdak, 330 N.C. 587, 592, 411 S.E.2d 604, 607 (1992). “A trial court 
may be reversed for an abuse of discretion only upon a showing that 
its ruling was so arbitrary that it could not have been the result of a 
reasoned decision.” State v. Wilson, 313 N.C. 516, 538, 330 S.E.2d 450, 
465 (1985). 


Defendant does not argue that the trial court abused its discre- 
tion in ordering the medical records disclosed but rather that it failed 
to specifically find that disclosure was necessary to a proper admin- 
istration of justice. N.C.G.S. § 8-53 does not require such an explicit 
finding. The finding is implicit in the admission of the evidence. 


Defendant sought to suppress statements he made to the police 
while in jail by arguing that he was suffering from controlled sub- 
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stance withdrawal symptoms and would therefore have been in no 
condition mentally to give statements to the police. Defendant thus 
placed at issue his state of mind during the time he was in jail, and 
the State properly sought to rebut that evidence with his medical 
records from jail. Defendant makes no argument, and we perceive no 
reason to believe, that the trial court abused its discretion in ordering» 
the medical records disclosed. This assignment of error is overruled. 


{3] Defendant next argues the trial court erred by denying his chal- 
lenge to the State’s peremptory strike of one black prospective juror. 
Defendant argued to the trial court that the strike was racially moti- 
vated, in violation of the equal protection principles recognized in 
Batson v. Kentucky, 476 U.S. 79, 90 L. Ed. 2d 69 (1986). The trial 
court ruled that defendant had not made the requisite prima facie 
showing of purposeful racial discrimination. Jd. at 96, 90 L. Ed. 2d at 
87-88. We agree. | 


A three-step process has been established for evaluating 
claims of racial discrimination in the prosecution’s. use of 
peremptory challenges. Hernandez v. New York, 500 U.S. 352, 
359, 114 L. Ed. 2d 395, 405 (1991). First, defendant must establish 
a prima facie case that the peremptory challenge was exercised 
on the basis of race. Jd. Second, if such a showing is made, the 
burden shifts to the prosecutor to offer a racially neutral expla- 
nation to rebut defendant’s prima facie case. Id. Third, the trial 
court must determine whether the defendant has proven pur- 
poseful discrimination. Id. 


State v. Cummings, 346 N.C. 291, 307-08, 488 S.E.2d 550, 560 (1997). 
Defendant has shown only that he is black and that the State peremp- 
torily struck one black prospective juror. This is insufficient to estab- 
lish a prima facie case of racial discrimination. See State v. Quick, 
341 N.C. 141, 145, 462 S.E.2d 186, 189 (1995) (concluding the State’s 
peremptory excusal of two of four black prospective jurors was 
insufficient to establish a prima facie case); State v. Ross, 338 N.C. 
280, 286, 449 S.E.2d 556, 561 (1994) (“The mere facts that defendant 
is amember of a cognizable racial group and that the prosecutor used 
one peremptory challenge to exclude a member of defendant’s race 
do not raise the necessary inference of discrimination on account of 
the juror’s race.”). 


[4] The prosecutor and the trial court mentioned the following race- 
neutral reasons as possibly supporting the State’s peremptory strike: 
(1) this venireman had been arrested for assault on a female; (2) 
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defense counsel had once represented this venireman in a traffic mat- 
ter; (3) this venireman indicated that he had a bachelor’s degree in 
psychology, and there would be psychological testimony in this case; 
and (4) a Hispanic venireman had already been accepted for jury 
duty. Defendant argues that when the State provides race-neutral rea- 
sons for its peremptory strike, the prima facie case inquiry becomes 
moot under this Court’s analysis in Cummings, 346 N.C. 291, 488 
S.E.2d 550. We disagree. While in Cummings we examined the race- 
neutral reasons the State volunteered after the trial court had found 
no prima facie showing of purposeful discrimination, id. at 308-10, 
488 S.E.2d at 560-62, it was not necessary to do so. Because we hold 
that the trial court correctly ruled that defendant failed to make a 
prima facie showing of racial discrimination, we need not examine 
the validity of any race-neutral reasons for the challenge. This assign- 
ment of error is overruled. 


[5] Defendant next assigns error to the trial court’s refusal to instruct 
the jury as to second-degree murder with regard to one victim and 
attempted second-degree murder with regard to another. Murder in 
the first degree, the crime of which defendant was convicted, is the © 
“intentional and unlawful killing of a human being with malice and 
with premeditation and deliberation.” State v. Fisher, 318 N.C. 512, 
517, 350 S.E.2d 334, 337 (1986). Murder in the second degree is the 
unlawful killing of a human being with malice but without premedi- 
tation and deliberation. State v. Brown, 300 N.C. 731, 735, 268 S.E.2d 
201, 204 (1980). A defendant charged with first-degree murder 
based on premeditation and deliberation is entitled to an instruction 
on second-degree murder only if the evidence, reasonably construed, 
tended to show a lack of premeditation and deliberation or if it would 
permit a jury rationally to find the defendant guilty of second-degree 
murder while acquitting him of first-degree murder. State v. Morston, 
336 N.C, 381, 402, 445 S.E.2d 1, 18 (1994). 


Defendant notes that the trial testimony of two law enforcement 
officers regarding defendant’s custodial statements revealed that he 
claimed he had set the fire as a “prank.” He argues that this is affir- 
mative evidence of his lack of premeditation and deliberation, thus 
entitling him to an instruction on second-degree murder and 
attempted second-degree murder. We disagree. 


The evidence, reasonably construed, indicates that defendant 
burned the apartment building in an attempt to eliminate witnesses 
who might be able to testify against him regarding mail theft. 
Defendant himself told a law enforcement officer that he became 
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concerned about the mail theft being traced to him, so he and a com- 
panion decided to burn the building. The two men drove by the build- 
ing late at night to observe the area, bought kerosene, and then drove 
around before returning between two and three in the morning when 
most of the tenants would be at home and asleep. Defendant admit- 
ted that he poured kerosene directly in front of the apartment door of 
the woman whose credit card number he had stolen, the one witness 
necessary to convict him of his crime. When the kerosene did not 
ignite, he splashed it up the stairs and into the upper stairwell and 
succeeded in igniting it. 


In light of these facts, defendant’s self-serving statement that he 
set the fire as a prank was not sufficient to support an instruction on 
second-degree murder. Any reasonable construction of the evidence 
indicates that the murder was both premeditated and deliberate. No 
rational jury could have found defendant guilty of second-degree 
murder while acquitting him of first-degree murder, or guilty of 
attempted second-degree murder while acquitting him of attempted 
first-degree murder. This assignment of error is overruled. 


[6] Defendant next argues that the trial court erred by allowing 
improper conduct by the State during the cross-examination of one of 
defendant’s witnesses as well as during the State’s closing arguments 
in both the guilt/innocence and penalty phases. Defendant’s first com- 
plaint involves the State’s cross-examination of one of defendant’s 
expert witnesses. During cross-examination Dr. Pete Sansbury testi- 
fied that he had not medicated defendant during his incarceration 
because it would have interfered with diagnosis and was not neces- 
sary because defendant had not had problems with violence. The fol- 
lowing exchange then took place: 


Q: You didn’t hear that he beat up Richard Jackson or tried to 
~ rape him or anything like that? 


Mr. AUMAN [defense counsel]: Objection. 
Court: Sustained. 
Mr. AUMAN: Motion to strike. 


Court: Don’t consider that question just asked by the assist- 
ant district attorney. 


Any improper conduct by the State during this exchange was cor- 
rected by the trial court’s prompt curative instructions. See State v. 
Sparrow, 276 N.C. 499, 514, 173 S.E.2d 897, 907 (1970). 
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[7] Defendant next complains about the State’s later questioning of 
this witness. Referring to an intelligence test administered to defend- 
ant, the State asked the witness about several of the individual test 
questions. Among these the State asked about a question that read, “If 
you buy six dollars’ worth of gasoline and pay for it with a ten-dollar 
bill, how much change should you get back?” The witness affirmed 
that this question was in the test, and the State then asked, “He knew 
that one, didn’t he?” Defendant contends that the State asked this 
question only for the rhetorical purpose of alluding to defendant’s 
purchase of the kerosene with which he set the fire. Defendant 
argues this was improper behavior similar to that criticized by this 
Court in State v. Sanderson, 336 N.C. 1, 442 8.E.2d 33 (1994). 


In Sanderson this Court addressed a situation in which the pros- 
ecutor engaged in improper conduct throughout the sentencing pro- 
ceeding. Id. at 7, 442 $.E.2d at 37. With regard to the prosecutor’s 
cross-examination of the defendant’s expert witness, we observed 
that “[h]Je insulted her, degraded her, and attempted to distort her tes- 
timony,” 7d. at 11, 442 S.E.2d at 40, and that he “maligned, continually 
interrupted and bullied” her, id. at 15, 442 S.E.2d at 41. The questions 
here do not at all resemble the prosecutorial conduct condemned in 
Sanderson. The trial court did not err by allowing the questioning 
complained of here. 


[8] Defendant next complains of a single statement made during the 
State’s closing argument. In describing the evidence presented to 
prove premeditation and deliberation, the State referred to a video- 
tape from the convenience store showing defendant calmly purchas- 
ing kerosene. The State then told the jury, “This is one of the better 
cases, ladies and gentlemen, that any jury in Buncombe County will 
ever see. You can see premeditation and deliberation.” Defendant 
argues this was an improper argument which asked the jury to rely on 
the prosecutor’s judgment as an expert. Defendant did not, however, 
object to this argument at trial. 


“In deciding whether the trial court improperly failed to intervene 
ex mero motu to correct an allegedly improper argument of counsel 
at final argument, our review is limited to discerning whether the 
statements were so grossly improper that the trial judge abused his 
discretion in failing to intervene.” State v. Holder, 331 N.C. 462, 489, 
418 S.E.2d 197, 212 (1992). Viewed in context, the State’s argument 
appears to focus on the unique evidence of premeditation and delib- 
eration presented here, a videotape that the jury could actually see, 
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rather than the prosecutor’s judgment about that evidence. The 
State’s argument was not, in any event, so grossly improper as to 
_ require intervention ex mero motu by the trial court. 


Defendant next complains of three arguments made in the State’s 
final summation during the penalty phase. Again, defendant failed to 
object to any of these arguments at trial; thus, we review the trial 
court’s failure to intervene ex mero motu for an abuse of discretion. 
Id. 


[9] First, defendant argues that the State made improper reference to 
another person murdered by defendant, a person whose murder was 
not charged here. At two points during the State’s final summation, 
the prosecutor referred to Kelli Froemke, a woman whom defendant 
raped, murdered, and burned less than one month after committing 
the crimes at issue here. Defendant contends these references 
amounted to improperly asking the jury to sentence defendant to 
death for a crime for which he was not being tried. Evidence con- 
cerning the murder of Kelli FroemkKe and the burning of her apart- 
ment building was properly admitted during the sentencing phase to 
support the (e)(11) aggravating circumstance that the murder in this 
case was part of a course of conduct including other crimes of vio- 
lence against other persons. N.C.G.S. § 15A-2000(e)(11) (1997). The 
State was entitled to argue to the jury that defendant deserved the 
death penalty based on the evidence supporting this aggravating cir- 
-cumstance. The trial court did not err by allowing the State to refer 
to defendant’s other victim. 


[10] Second, defendant contends the following argument by the 
State denigrated defendant’s exercise of his constitutional rights to 
trial, to counsel, and to due process of law: 


Now we're getting to the justice part. This is where we get 
to the justice part. This is the law in civilized society in 
Buncombe County and the state of North Carolina, in Asheville, 
North Carolina. This is due process. You have sat here, you 
have watched it. You have watched due process. We have our tri- 
als; we have them during the daytime. Anybody can come and 
watch. That’s due process. Anybody can call anybody they want 
as a witness. They can cross-examine anyone they want. Don’t 
you think that “Phillip” Cotton and Erin [Conklin] and Alison 
Kafer would have liked just a little bit of due process? But no. 
Your due process is you can hang out a window or suffocate or 
you can burn up .. ., and you’ve got two seconds to decide. You 
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have a few moments to decide. That’s the due process that they 
were given. 


Any denigration of defendant’s constitutional rights that may be 
implied from this argument was not so grossly improper as to require 
intervention ex mero motu by the trial court. 


[11] Finally, defendant argues that the State improperly argued to 
the jury that if defendant were sentenced to life in prison, he would 
spend his time comfortably doing things such as playing basketball, 
lifting weights, and watching television. Defendant concedes that this 
Court has rejected a similar argument in State v. Alston, 341 N.C. 198, 
251-52, 461 S.E.2d 687, 716-17 (1995), cert. denied, —- U.S. ——, 134 
L. Ed. 2d 100 (1996). Here, as in Alston, the State’s argument “served 
to emphasize the State’s position that the defendant deserved the 
penalty of death rather than a comfortable life in prison.” Jd. at 252, 
461 S.E.2d at 717. The trial court did not abuse its discretion by fail- 
ing to intervene ex mero motu. This assignment of error is overruled. 


[12] Defendant next contends that the trial court erred by submitting 
both the (e)(5) aggravating circumstance, that the murder was com- 
mitted while defendant was engaged in arson, and the (e)(10) aggra- 
vating circumstance, that defendant knowingly created a great risk of 
death to more than one person by means of a weapon which would 
normally be hazardous to the lives of more than one person. 
Defendant argues it was impermissibly duplicative to submit both cir- 
cumstances because both were based on the fact that defendant com- 
mitted the murder by means of arson. While generally the same evi- 
dence may not be used to support more than one aggravating 
circumstance, State v. Goodman, 298 N.C. 1, 29, 257 S.E.2d 569, 587 
(1979), this Court has held it permissible to use the same evidence to 
support multiple aggravating circumstances when the circumstances 
are directed at different aspects of a defendant’s character or the 
murder for which he is to be punished. State v. Hutchins, 303 N.C. 
321, 354, 279 8.E.2d 788, 808 (1981). 


Defendant argues that this case is similar to State v. 
Quesinberry, 319 N.C. 228, 354 8.E.2d 446 (1987), in which this Court 
held it error to submit both the (e)(5) aggravating circumstance, that 
the defendant committed the murder while engaged in the commis- 
sion of a robbery, and the (e)(6) aggravating circumstance, that the 
murder was committed for pecuniary gain. Jd. at 236, 354 S.E.2d at 
451. In Quesinberry, given the particular facts of that case, this Court 
was not persuaded that the (e)(6) circumstance, which addressed the 
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pecuniary gain motive of the murder, truly differed from the (e)(5) 
circumstance, which addressed the act of armed robbery. The Court 
observed that “[t]he facts of this case .. . reveal that defendant mur- 
dered the shopkeeper for the single purpose of pecuniary gain by 
means of committing an armed robbery.” Id. at 238, 354 S.E.2d at 452. 
The Court then noted that “[n]Jot only is it illogical to divorce the 
motive from the act under the facts of this case, but the same evi- 
dence underlies proof of both factors.” Jd. at 239, 354 S.E.2d at 452. 
Finally, in holding it error to submit both circumstances, the Court 
observed that 3 


in the particular context of a premeditated and deliberate 
robbery-murder where evidence is presented that the robbery 
was attempted or effectuated for pecuniary gain, the submis- 
sion of both the aggravating factors enumerated at N.C.GS. 
15A-2000(e)(5) and (6) is redundant and .. . one should be 
regarded as surplusage. 


Id. at 239, 354 S.E.2d at 453. 


This case differs from Quesinberry, however. While in 
Quesinberry the pecuniary gain motive could not be logically sepa- 
rated from the act of armed robbery, in this case the (e)(5) circum- 
stance addresses a different aspect of defendant’s crime than does 
the (e)(10) circumstance. The (e)(5) circumstance is considered 
aggravating because it addresses the fact that defendant committed 
the murder while engaging in another felony, arson. The (e)(10) cir- 
cumstance, that defendant knowingly created a great risk of death to 
more than one person by means of a weapon which would normally 
be hazardous to the lives of more than one person, on the other hand, 
addresses more than the fact that defendant committed murder while 
perpetrating another felony. This circumstance speaks to a distinct 
aspect of defendant’s character, that he not only intended to kill a 
particular person when he set fire to the apartment building, but that 
he disregarded the value of every human life in the building by using 
an accelerant to set the fire in the middle of the night. This aspect of 
defendant’s character and actions is not fully captured by the (e)(5) 
circumstance, though both rely on the same evidence. Therefore, it 
was not error for the trial court to submit both circumstances. This 
assignment of error is overruled. 


[13] Defendant next argues that the trial court erred by submitting to 
the jury the (f)(1) mitigating circumstance, that defendant had no sig- 
nificant history of prior criminal activity. Defendant notes that he 
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requested that the trial court not submit this circumstance because 
the evidence showed that he had a history of illegal drug use, had 
committed the crimes of breaking and entering and larceny, had pled 
guilty to another arson, and had previously been in prison. Defendant 
contends that no reasonable juror could have found this not to be a 
significant history of prior criminal activity, thus making it error for 
the trial court to submit the circumstance. 


The statute governing capital sentencing proceedings provides, in 
pertinent part: 


In all cases in which the death penalty may be authorized, 
the judge shall include in his instructions to the jury that it 
must consider any aggravating circumstance or circumstances 
or mitigating circumstance or circumstances from the lists pro- 
vided in subsections (e) and (f) which may be supported by the 
evidence .... 


N.C.G.S. § 15A-2000(b) (emphasis added). This Court has explained 
the law regarding submission of the (f)(1) mitigating circumstance as 
follows: 


The trial court is required to determine whether the evidence will 

_ support a rational jury finding that a defendant has no significant 
history of prior criminal activity. State v. Wilson, 322 N.C. 117, 
367 S.E.2d 589 (1988). If so, the trial court has no discretion; the 
statutory mitigating circumstance must be submitted to the jury, 
without regard to the wishes of the State or the defendant. State 
v. Lloyd, 321 N.C. 301, 364 8.E.2d 316, vacated on other grounds, 
A88 U.S. 807, 102 L. Ed. 2d 18 (1988). 


State v. Mahaley, 332 N.C. 583, 597, 423 $.E.2d 58, 66 (1992), cert. 
denied, 513 U.S. 1089, 1380 L. Ed. 2d 649 (1995). “We have also recog- 
nized that common sense, fundamental fairness, and judicial econ- 
omy require that any reasonable doubt regarding the submission of a 
statutory or requested mitigating factor be resolved in favor of the 
defendant.” State v. Brown, 315 N.C. 40, 62, 337 S.E.2d 808, 825 
(1985), cert. denied, 476 U.S. 1164, 90 L. Ed. 2d 733 (1986), overruled 
on other grounds by State v. Vandiver, 321 N.C. 570, 364 S.E.2d 373 
(1988). 


We held, in a case with similar facts, that assuming arguendo 
that it was error to submit the (f)(1) circumstance, it was not preju- 
dicial to the defendant. State v. Walker, 343 N.C. 216, 222-24, 469 
S.E.2d 919, 922-23 (defendant had an attempted second-degree mur- 
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der conviction and a history of illegal drug dealing), cert. denied, —— 
U.S, ——, 136 L. Ed. 2d 180 (1996). We stated that “[a]bsent extraordi- 
nary facts not present in this case, the erroneous submission of a mit- 
igating circumstance is harmless.” Id. at 223, 469 S.E.2d at 923. There 
are no extraordinary facts present that meaningfully distinguish this 
case from Walker. The State did not violate the Walker proscription 
against arguing to the jury that defendant had requested this mitigat- 
ing circumstance when he in fact had objected to it. See id. 
Accordingly, following Walker, we hold that the trial court did not err 
to defendant’s prejudice by submitting the (f)(1) mitigating circum- 
stance over his objection. 


For the same reasons, we reject defendant’s argument that even 
if a reasonable juror could have found that defendant had no signifi- 
cant prior criminal history, it was nevertheless a violation of defend- 
ant’s federal constitutional right to effective assistance of counsel for 
the trial court to submit this circumstance over defendant’s objec- 
tion. There are no “extraordinary facts” present that establish harm 
to defendant from the submission of this mitigating circumstance. [d. 
This assignment of error is overruled. 


[14] In his next assignment of error, defendant contends that the 
“Issues and Recommendations as to Punishment” form submitted to 
the jury was unconstitutional. Defendant argues that this form, in vio- 
lation of McKoy v. North Carolina, 494 U.S. 433, 108 L. Ed. 2d 369 
(1990), required unanimity from jurors in order to find the (@)(Q) 
statutory catchall mitigating circumstance. This argument lacks 
merit. 


The form clearly explained that the jurors should consider 
whether “[o]ne or more of us finds [the catchall] mitigating circum- 
stance to exist.” Further, the trial court properly instructed the jury 
on this mitigating circumstance as follows: 


If any one or more of you find [the catchall mitigating circum- 
stance], by a preponderance of the evidence, you would so indi- 
cate by having your foreperson write “yes” in the space provided 
after this mitigating circumstance on the “Issues and 
Recommendation” form. And if none of you find any such cir- 
cumstance to exist, then you would so indicate by writing “no” in 
that space, and there are lines provided after that if you care to 
articulate what that circumstance or circumstances may be, any 
one or more of you. If you do not care to, then you don’t have to 
insert anything. 
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Both the form and the instruction explaining it made clear that the 
jury should find the circumstance if “one or more” of the jurors found 
it to exist. Neither required jury unanimity. This assignment of error. 
is overruled. 


Defendant next raises two issues which he concedes this Court 
has decided against his position: (1) that the trial court violated his — 
constitutional rights when it instructed the Jury that it need not con- 
sider nonstatutory mitigators unless it found that those circum- 
stances had mitigating value, and (2) that the trial court’s instruction 
giving jurors discretion to consider mitigation under sentencing 
Issues Three and Four was unconstitutional. We have reviewed 
defendant's arguments, and we find no compelling reason to recon- 
sider our prior holdings. These assignments are overruled. 


Having found no error in either the guilt/fnnocence phase of 
defendant’s trial or the capital sentencing proceeding, we are 
required to review the record and determine: (1) whether the evi- 
dence supports the aggravating circumstances found by the jury; 
(2) whether passion, prejudice, or “any other arbitrary factor” influ- 
enced the imposition of the death sentence; and (3) whether the sen- 
tence “is excessive or disproportionate to the penalty imposed in 
similar cases, considering both the crime and the defendant.” 
N.C.G.S. § 15A-2000(d)(2). We conclude that the record fully supports 
the aggravating circumstances found by the jury. Further, we find no 
indication that the sentence of death was imposed under the influ- 
ence of passion, prejudice, or any other arbitrary factor. We therefore 
turn to our final statutory duty of proportionality review. 


One purpose of proportionality review “is to eliminate the possi- 
bility that a person will be sentenced to die by the action of an aber- 
rant jury.” State v. Holden, 321 N.C. 125, 164-65, 362 S.E.2d 513, 537 
(1987), cert. denied, 486 U.S. 1061, 100 L. Ed. 2d 935 (1988). Another 
is to guard “against the capricious or random imposition of the death 
penalty.” State v. Barfield, 298 N.C. 306, 354, 259 S.E.2d 510, 544 
(1979), cert. denied, 448 U.S. 907, 65 L. Ed. 2d 1137 (1980). We 
defined the pool of cases for proportionality review in State v. 
Williams, 308 N.C. 47, 79-80, 301 S.E.2d 335, 355, cert. denied, 
464 U.S. 865, 78 L. Ed. 2d 177 (1983), and State v. Bacon, 337 N.C. 66, 
106-07, 446 S.E.2d 542, 563-64 (1994), cert. denied, 513 U.S. 1159, 130 
L. Ed. 2d 1083 (1995). We compare the instant case to others in the 
pool that “are roughly similar with regard to the crime and the 
defendant.” State v. Lawson, 310 N.C. 632, 648, 314 S.E.2d 493, 503 
(1984), cert. denied, 471 U.S. 1120, 86 L. Ed. 2d 267 (1985). Whether 
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the death penalty is disproportionate “ultimately rest[s] upon the 
‘experienced judgments’ of the members of this Court.” State v. 
Green, 336 N.C. 142, 198, 443 S.E.2d 14, 47, cert. denied, 513 U.S. 
1046, 130 L. Ed. 2d 547 (1994). 


[15] This Court has determined that the sentence of death was dis- 
proportionate in seven cases: State v. Benson, 323 N.C. 318, 372 S.E.2d 
517 (1988); State v. Stokes, 319 N.C. 1, 352 S.E.2d 653 (1987); State v. — 
Rogers, 316 N.C. 208, 341 S.E.2d 713 (1986), overruled on other 
grounds by State v. Gaines, 345 N.C. 647, 483 S.E.2d 396, cert. denied, 
— U.S. —, 139 L. Ed. 2d 177 (1997), and by State v. Vandiver, 321 
N.C, 570, 573-74, 364 S.E.2d 373, 375 (1988); State v. Young, 312 N.C. 
669, 325 S.E.2d 181 (1985); State v. Hill, 311 N.C. 465, 319 S.E.2d 163 
(1984); State v. Bondurant, 309 N.C. 674, 309 S.E.2d 170 (1983); State 
v. Jackson, 309 N.C. 26, 305 S.E.2d 703 (1983). In our proportionality 
review, it is proper to compare the present case to those cases in which 
this Court has concluded that the death penalty was dispropor- 
tionate. State v. McCollum, 334 N.C. 208, 240, 433 S.E.2d 144, 162 
(1993), cert. denied, 512 U.S. 1254, 129 L. Ed. 2d 895 (1994). We find the 
instant case distinguishable from each of the seven cases in which we 
found the death penalty to be disproportionate. In none of those cases 
did the jury find the existence of five statutory aggravating circum- 
stances. Here, the jury found each of the five aggravating cir- 
cumstances submitted to it, including: (1) that defendant had been pre- 
viously convicted of a felony involving the threat of violence to the 
person, N.C.G.S. § 15A-2000(e)(8); (2) that defendant committed 
this murder for the purpose of avoiding Jawful arrest, N.C.G.S. 
§ 15A-2000(e)(4); (3) that defendant committed this murder while en- 
gaged in first-degree arson, N.C.G.S. § 15A-2000(e)(5); (4) that de- 
fendant knowingly created a great risk of death to more than one per- 
son by means of a weapon which would normally be hazardous to the 
lives of more than one person, N.C.G.S. § 15A-2000(e)(10); and (5) that 
the murder was part of a course of conduct in which defendant 
committed crimes of violence against other persons, N.C.G.S. 
§ 15A-2000(e)(11). 


Further, multiple aggravating circumstances were found to exist 
in only two of the disproportionate cases, Bondurant and Young. 
Both of these cases are distinguishable from the instant case. In 
Young this Court focused on the failure of the jury to find the exist- 
ence of the “especially heinous, atrocious, or cruel” aggravating cir- 
cumstance. Young, 312 N.C. at 691, 325 S.E.2d at 194. Here, the jury 
found each aggravating circumstance submitted to it. In Bondurant 
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this Court emphasized that immediately after defendant’s senseless 
act of murder, defendant exhibited a concern for the victim’s life and | 
remorse for his action by seeking assistance for the victim. 
Bondurant, 309 N.C. at 694, 309 S.E.2d at 182-83. Here, defendant 
demonstrated no such concern or remorse. He saw Grace Apartments 
in flames but never called the fire department. Further, he admitted 
to setting additional fires. For the foregoing reasons, we conclude 
that each case where this Court has found a sentence of death dis- 
proportionate is distinguishable from this case. 


It is also proper for this Court to “compare this case with the 
cases in which we have found the death penalty to be proportionate.” 
McCollum, 334 N.C. at 244, 483 S.E.2d at 164. Although this Court 
reviews all of the cases in the pool when engaging in proportionality 
review, we have repeatedly stated that “we will not undertake to dis- 
cuss or cite all of those cases each time we carry out that duty.” /d. It 
suffices to say here that we conclude that the present case is more 
similar to cases in which we have found the sentence of death pro- 
portionate than to those in which we have found the sentence of 
death disproportionate or those in which juries have consistently 
returned recommendations of life imprisonment. 


Finally, we noted in State v. Daniels, 337 N.C. 248, 446 $.E.2d 
298 (1994), cert. denied, 513 U.S. 1135, 130 L. Ed. 2d 895 (1995), that 
similarity of cases is not the last word on the subject of proportion- 
ality. fd. at 287, 446 S.E.2d at 325. Similarity “merely serves as an ini- 
tial point of inquiry.” Id.; see also Green, 336 N.C. at 198, 443 S.E.2d 
at 46-47. The issue of whether the death penalty is proportionate in a 
particular case ultimately rests “on the experienced judgment of the 
members of this Court, not simply on a mere numerical comparison 
of aggravators, mitigators, and other circumstances.” Daniels, 337 
N.C. at 287, 446 S.E.2d at 325. 


We cannot conclude as a matter of law that the sentence of death 
was excessive or disproportionate. We hold that the defendant 
received a fair trial on the charge of first-degree murder and a fair 
capital sentencing proceeding, free from prejudicial error. 


NO ERROR. 


JANET B. STONE; ANNIE B. LOCKLEAR; MARY BARBARA WASHINGTON; CARRIE 
M. GALLOPS and WILLIAM E. PEELE, JR., Co-ADMINISTRATORS OF THE ESTATE OF 
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ROSE GIBSON PEELE; JIMMIE BROADY, ADMINISTRATOR OF THE ESTATE OF 
MINNIE THOMPSON; LILLIE B. DAVIS; JOHNNY DAWKINS; SHARON E. 
TOWNSEND; GEORGIA ANN QUICK; RONALD WAYNE POOL; ALFORENCE 
ANDERSON, ADMINISTRATOR OF THE EstTaTE OF PEGGY JEAN ANDERSON; 
DAVID MACK ALBRIGHT, ADMINISTRATOR OF THE EstTaTE OF DAVID MICHAEL 
ALBRIGHT; FRED ERNEST BARRINGTON, SR. aNnpD NELSON BARRINGTON; 
Co-ADMINISTRATORS OF THE Estate OF JOSEPHINE BARRINGTON, PEARLIE 
GAGNON, ADMINISTRATRIX OF THE EstaTE OF JOHN R. GAGNON; MATTIE FAIRLEY; 
MARTHA WATERS; EVELYN WALL; KENNETH WHITE; CONESTER WILLIAMS; 
JOHN SANDERS; LARRY BELLAMY, ADMINISTRATOR OF THE ESTATE OF 
ELIZABETH ANN BELLAMY; SARAH WILLIAMS; NELSON BARRINGTON AND 
LINDA OWENS, Co-ADMINISTRATORS OF THE EsTATE OF FRED BARRINGTON, JR.; 
ADA BLANCHARD; AUDREY SUE SCOTT; LETHA TERRY; ELAINE GRIFFIN; 
KIM MANGUS; SYLVIA MARTIN; GLORIA MALACHI; ALBERTA MCRAE; 
SANDRA MCPHAUL; EVANDER LYNCH, ADMINISTRATOR OF THE ESTATE OF JANICE 
LYNCH; BERNETTA ODOM; THOMAS OATES, UW; KATIE NICHOLSON; PAMELA 
MOORE; PRISCILLA MURPHY; SALLY MURPHY; NORA BUSH; THOMAS COBLE; 
BRENDA CHAMBERS, ADMINISTRATRIX OF THE ESTATE OF ROSIE ANN CHAMBERS; 


- BERNARD CAMPBELL; ROSE CHAPPELL; MARTHA NELSON, ADMINISTRATRIX OF 


THE EstaTE OF MARTHA RATLIFF; DEBORAH PITTMAN; ANNETTE PIERCE; 
ZELDA ROBERTS; RICHARD ROBERTS; CLEO REDDICK; DELORES PAUNCY; 
BOBBY QUICK; DELORES QUICK; LULA SMITH, ADMINISTRATRIX OF THE ESTATE OF 
CYNTHIA RATLIFF; WILLIE QUICK; MARY BRYANT; DONNA BRANCH DAVIS; 
DORIS BOSTIC; RACHEL INGRAM; RICHARD M. LIPFORD; ALICE S. WEBB, 
ADMINISTRATRIX OF THE ESTATE OF JEFFREY A. WEBB; BARBARA SHAW; FLORA C. 
BANKS, ADMINISTRATRIX OF THE ESTATE OF MARGARET TERESA BANKS; JAMES 
THOMAS BANKS; LINDA CAROL ELLISON; PAUL SAUNDERS, ADMINISTRATOR OF 
THE ESTATE OF MARY LILLIAN WALL; JOANNE PAGE, ADMINISTRATRIX OF THE 
EsTaTE OF GAIL VIVIAN CAMPBELL; VELMA BUTLER; ROY FUNDERBURK; 
MARY SUE RICH, ADMINISTRATRIX OF THE ESTATE OF DONALD BRUCE RICH; 
PEGGY BROWN, ADMINISTRATRIX OF THE ESTATE OF MARY ALICE QUICK; 
CAROLYN M. RAINWATER; MARGIE MORRISON, ADMINISTRATRIX OF THE ESTATE 
oF MICHAEL A. MORRISON; SHERMAN McDONALD; WILLIAM G. HAMILTON 
AND MARIE A. HAMILTON; BRENDA F. BAILEY; ELTON RAY CAFFERATA; 
PAMELA S. COOPER; WILLIAM KELLY, JR., ADMINISTRATOR OF THE ESTATE OF 
BRENDA GAIL KELLY; CATHERINE DAWKINS, ADMINISTRATRIX OF THE ESTATE OF 
PHILIP R. DAWKINS; JEANETTE L. SMITH; RUBY BULLARD SELLERS; REGGIE 
SMITH; CYNTHIA FAYE GRAHAM; WILLIAM WINSTON SMITH, SR.; WILLIAM 
NOCONDA SMITH, JR.; BETTY EUBANKS, ADMINISTRATRIX OF THE ESTATE OF 
CYNTHIA 8S. WALL; BETTY B. WHITE; DARRELL LEONARD. WILKINS, 
ADMINISTRATOR OF THE ESTATE OF ROSE LYNETTE JACOBS WILKINS; ANGELA 
LYNN COULTER, ADMINISTRATRIX OF THE ESTATE OF JOSIE MAE COULTER; 
FELTON ALBERT HATCHER; PATRICIA W. HATCHER; MILDRED LASSITER 
MOATES; OLIN DELLANO MOATES; GLADYS FAYE NOLAN; RONNIE CARROL 
NOLAN; HOMER F. JARRELL, ADMINISTRATOR OF THE ESTATE OF BERTHA 
JARRELL; LORETTA SCOTT, LORETTA GOODWIN; BENITA INGRAM; MATTIE 
P. NICHOLSON; MARY ANN DAIREN; MONICA McDOUGALD; ALLISON 
GRIFFIN; BRENDA MCDOUGALD; AND ROY S. MORRISON, JR. v. NORTH 
CAROLINA DEPARTMENT OF LABOR anpD NORTH CAROLINA DEPARTMENT 
OF LABOR, OCCUPATIONAL SAFETY AND HEALTH DIVISION 
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No. 81PA97 


(Filed 6 February 1998) 


1. State § 24 (NCI4th)— Tort Claims action—failure to 
inspect chicken plant—public duty doctrine—applicability 


The Industrial Commission erred in an action arising from 
injuries and deaths in a fire at a chicken plant which had never 
received a state safety inspection by denying defendants’ Rule 12 
motions to dismiss plaintiffs’ Tort Claims action. Under the Tort 
Claims Act, the State is liable only under circumstances in which 
a private person would be liable, and private persons do not pos- 
sess public duties. The public duty doctrine, by barring negli- 
gence actions against a governmental entity absent a “special 
relationship” or a “special duty” to a particular individual, serves 
the legislature’s express intention to permit liability against the 
State only when a private person would be liable. Any change in 
the State’s sovereign immunity to permit the State to be liable in 
a situation in which a private person could not should be made by 
the legislature. 


2. Publie Officers and Employees § 35 (NCI4th)— Tort Claims 
Act—failure to inspect chicken plant—public duty doc- 
trine—Braswell applied 


Although plaintiffs in an action arising from a fire In a 
chicken processing plant which had never received a safety 
inspection argued that the public duty doctrine bars only claims 
against local governments for failure to prevent crimes, the poli- 
cies underlying recognition of the public duty doctrine in 
Braswell v. Braswell, 330 N.C. 363, apply here. Just as the limited 
resources of law enforcement were recognized in Braswell, the 
limited resources of the defendants in this case are recognized 
and a judicially imposed overwhelming burden of liability for fail- 
ure to prevent every employer's negligence resulting in injuries or 
deaths to employees is refused. 


3. State § 46 (NCI4th)— Tort Claims Act—fire in chicken 
plant—public duty doctrine—sufficiency of pleadings 


Plaintiffs’ specific claims under the Tort Claims Act arising 
from injuries and deaths in a fire at a chicken plant fail be- 
cause the duty to inspect imposed upon defendants under 
N.C.G.S. § 95-4 is for the benefit of the public, not individual 
claimants, so that plaintiffs’ claims fall within the public duty 
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doctrine. Plaintiffs must allege facts placing the claims within 
one of the exceptions to the doctrine, but they make no 
such “special relationship” or “special duty” allegations. Nothing 
in this opinion overrules the myriad reported and unreported 
cases allowing recovery against the State under the Tort Claims 
Act. 


Justice ORR dissenting. 


Justice FRYE joins in this dissenting opinion. 


- On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani- 
mous decision of the Court of Appeals, 125 N.C. App. 288, 480 $.E.2d 
410 (1997), affirming a decision of the Industrial Commission denying 
defendants’ motions pursuant to N.C.G.S. § 1A-1, Rules 12(b)(1), (2), 
and (6), to dismiss plaintiffs’ claims. Heard in the Supreme Court 20 
November 1997. 


Adams, Kleemeier, Hagan, Hannah & Fouts, PL.L.C., by 
J. Alexander S. Barrett; Kitchin, Neal, Webb & Futrell, by 
Henry L. Kitchin; Fuller, Becton, Slifkin & Bell, by Charles L. 
Becton; Edward L. Bleynat, Jr., and Woodrow W. Gunter, IT, for 
plaintiff-appellees. 


Michael F. Easley, Attorney General, by David Roy Blackwell, 
Elisha H. Bunting, Jr, and Ralf FE. Haskell, Special Deputy 
Attorneys General, for defendant-appellants. 


WHICHARD, Justice. 


Plaintiffs commenced this negligence action against defend- 
ants, the North Carolina Department of Labor and its Occupational 
Safety and Health Division, pursuant to the Tort Claims Act, N.C.G:S. 
8§ 143-291 to -300.1 (1998) (amended 1994). Plaintiffs sought dam- 
ages for injuries or deaths resulting from a fire at the Imperial Foods 
Products plant in Hamlet, North Carolina. Defendants moved, pur- 
suant to N.C.G.S. § 1A-1, Rules 12(b)(1), (2), and (6), to dismiss plain- 
tiffs’ claims. Deputy Commissioner D. Bernard Alston denied the 
motions. The full Commission affirmed and adopted his decision. 


The Court of Appeals affirmed. It held that N.C.G.S. § 95-4, which 
describes the authority, power, and duties of the Commissioner of 
Labor, imposed a duty upon defendants to inspect the workplaces of 
North Carolina and that the breach of this duty gave rise to plaintiffs’ 
action for negligence. Stone v. N.C. Dep’t of Labor, 125 N.C. App. 288, 
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291-92, 480 S.E.2d 410, 413 (1997). It further held that the public duty 
doctrine did not apply to actions brought against the State under the 
Tort Claims Act. Jd. at 291, 480 S.E.2d at 412. On 5 June 1997 this 
Court granted defendants’ petition for discretionary review. 


Because these claims arise upon defendants’ motions to dismiss, 
we treat plaintiffs’ factual allegations, which follow, as true. See 
Sorrells v. M.Y.B. Hospitality Ventures of Asheville, 332 N.C. 645, 
646, 423 S.E.2d 72, 72 (1992). On 3 September 1991 a fire started in a 
hydraulic line near a deep fat fryer in the Imperial Foods Products 
chicken plant (the plant) in Hamlet, North Carolina. The fire grew in 
intensity and spread rapidly through the interior of the plant. 
Plaintiffs are either former employees of Imperial Foods who suf- 
fered injury in the fire or personal representatives of the estates of 
employees who died in the fire. They or their decedents (plaintiffs) 
were lawfully inside the plant at the time of the fire. Plaintiffs could 
not easily escape the plant or the fire because the exits in the plant _ 
were unmarked, blocked, and inaccessible. After the fire the North 
Carolina Department of Labor and its Occupational Safety and Health 
Division (defendants) conducted their first and only inspection in the 
plant’s eleven-year history of operation. As a result of this inspection, 
defendants discovered numerous violations of the Occupational 
Safety and Health Act of North Carolina (OSHANC), including the 
plant’s inadequate and blocked exits and inadequate fire suppression 
system. Defendants issued eighty-three citations against Imperial 
Foods Products for violations of OSHANC standards. Plaintiffs 
alleged, inter alia, that defendants had a duty under OSHANC to 
inspect the plant, defendants breached that duty by failing to inspect 
until after the fire, defendants’ breach caused plaintiffs’ injuries or 
deaths, and plaintiffs’ injuries or deaths entitle them to damages in 
tort. 


Plaintiffs have asserted a common law negligence action against 
the State under the Tort Claims Act. To recover damages under the 
common law of negligence, private parties “must establish (1) a legal 
duty, (2) a breach thereof, and (3) injury proximately caused by such 
breach.” Kientz v. Carlton, 245 N.C. 236, 240, 96 $.E.2d 14, 17 (1957). 


Defendants argue that plaintiffs have failed to state a claim upon 
which relief can be granted because defendants did not owe a duty to 
the individual plaintiffs due to the public duty doctrine. This doctrine, 
articulated in Braswell v. Braswell, 330 N.C. 363, 370-71, 410 S.E.2d 
897, 901-02 (1991), provides that governmental entities and their 
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agents owe duties only to the general public, not to individuals, 
absent a “special relationship” or “special duty” between the entity 
and the injured party. Defendants also contend that because plaintiffs 
have not stated a claim, the Industrial Commission lacks personal 
and subject matter jurisdiction over defendants. : 


The issue, whether the Court of Appeals erred in affirming the 
Industrial Commission’s denial of defendants’ motions to dismiss, 
requires resolution of three sub-issues. First, does the public duty 
doctrine apply to claims brought under the Tort Claims Act? Second, 
if it does, does it apply to state agencies like defendants? Finally, if 
the doctrine applies, does an exception to it apply as well? 


[1] The Tort Claims Act provides that the State is liable “under cir- 
cumstances where [it], if a private person, would be liable to the 
claimant in accordance with the laws of North Carolina.” N.C.G.S. 
§ 143-291. Defendants recognize that the State, like a private person, 
may be subject to liability for negligence under the terms of this leg- 
islation. They contend, however, that they are not liable to plaintiffs 
because under the public duty doctrine, they owe no legal duty to the 
individual plaintiffs. Defendants assert that their obligation under 
N.C.G.S. § 95-4 to inspect workplaces in North Carolina serves the 
public at large, not individual employees. See Braswell, 330 N.C. at 
370-71, 410 S.E.2d at 901. Plaintiffs assert, and the Court of Appeals 
held, that the public duty doctrine does not apply to bar plaintiffs’ 
claims because it does not apply to the liability of a private person, 
and under the Tort Claims Act, the State is liable if a private person 
would be. We disagree, and we reverse the Court of Appeals. 


In construing the Tort Claims Act to determine whether it incor- 
porates the common law public duty doctrine, “our primary task is to 
ensure that the purpose of the legislature, the legislative intent, is 
accomplished.” Electric Supply Co. of Durham v. Swain Elec. Co., 
328 N.C. 651, 656, 403 S.E.2d 291, 294 (1991). “Legislative purpose is 
first ascertained from the plain words of the statute.” Jd. Under the 
Act the State is liable only under circumstances in which a DEVoe 
person would be. N.C.G.S. § 143-291. 


Private persons do not possess public duties. Only governmental 
entities possess authority to enact and enforce laws for the protec- 
tion of the public. See Grogan v. Commonwealth, 577 8.W.2d 4, 6 
(Ky.) (recognizing that if the State were held liable for a failure to 
enforce laws and regulations establishing safety standards for con- 
struction and use of buildings, the State’s status as a governmental 


IN THE SUPREME COURT A79 


STONE v. N.C. DEPT. OF LABOR 
[347 N.C. 473 (1998)] 


entity “would be the only basis for holding a city or state liable, 
because only a governmental entity possesses the authority to enact 
and enforce laws for the protection of the public”), cert. denied, 444 
U.S. 835, 62 L. Ed. 2d 46 (1979). If the State were held liable for 
performing or failing to perform an obligation to the public at large, 
the State would have liability when a private person could not. The 
public duty doctrine, by barring negligence actions against a govern- 
mental entity absent a “special relationship” or a “special duty” to a 
particular individual, serves the legislature’s express intention to per- 
mit liability against the State only when a private person could be 
liable. See Braswell, 330 N.C. at 370-71, 410 S.E.2d at 901-02. Thus, the 
plain words of the statute indicate an intent that the doctrine apply to 
claims brought under the Tort Claims Act. 


Our determination of legislative intent is also “guided by. . . cer- 
tain canons of statutory construction.” Swain Elec. Co., 328 N.C. at 
656, 403 S.E.2d at 294. Acts, such as the Tort Claims Act, that permit 
suit in derogation of sovereign immunity should be strictly construed. 
Floyd v- N.C. State Highway & Pub. Works Comm’n, 241 N.C. 461, 
464, 85 S.E.2d 703, 705 (1955), overruled in part on other grounds by 
Barney v. N.C. State Highway Comm’n, 282 N.C. 278, 284-85, 192 
S.E.2d 273, 277 (1972). Statutes in derogation of the common law 
likewise should be strictly construed. McKinney v. Deneen, 231 N.C. 
540, 542, 58 S.E.2d 107, 109 (1950). 


In passing the Tort Claims Act, the legislature incorporated the 
common law of negligence. MacFarlane v. N.C. Wildlife Resources 
Comm'n, 244 N.C. 385, 387, 93 S.E.2d 557, 559-60 (1956), overruled in 
part on other grounds by Barney, 282 N.C. at 284-85, 192 $.E.2d at 
277. The public duty doctrine forms an integral part of that common 
law. Braswell, 330 N.C. at 370, 410 S.E.2d at 901. Plaintiffs ask us to 
construe the Tort Claims Act broadly so as to erase a fundamental 
common law doctrine. We decline to do so. Until the legislature 
clearly expresses that immunity is to be waived even in situations in 
which the common law public duty doctrine would otherwise apply 
to bar a negligence claim, we construe the Tort Claims Act as incor- 
porating the existing common law rules of negligence, including that 
doctrine. See Floyd, 241 N.C. at 464, 85 S.E.2d at 705; McKinney, 231 
N.C. at 542, 58 S.B.2d at 109. Any change in the State’s sovereign 
immunity to permit the State to be liable in a situation in which a pri- 
vate person could not should be made by the legislature, not by this 
Court under the guise of construction. 
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[2] Plaintiffs argue that even if the public duty doctrine applies to 
claims brought under the Tort Claims Act, it does not apply in this 
case. They contend that it applies only to claims against local. gov- 
ernments for failure to prevent crimes.) 


When this Court first recognized the public duty doctrine, it dis- | 
cussed the doctrine in terms of the facts before it. See Braswell, 330 
N.C. at 370, 410 S.E.2d at 901 (addressing the public duty doctrine as 
it applied to a plaintiff's claims against the Sheriff of Pitt County for 
failure to provide her with protection). In the context of a claim 
against a sheriff, we explained that, under the doctrine, “a munici- 
pality and its agents act for the benefit of the public, and therefore, 
there is no liability for the failure to furnish police protection to spe- 
cific individuals.” Jd. (emphasis added). 


Once this Court recognized the doctrine, however, our Court of 
Appeals applied it to a variety of local governmental operations. See, 
e.g., Simmons v. City of Hickory, 126 N.C. App. 821, 823, 487 S.E.2d 
583, 585 (1997) (holding that the public duty doctrine applied to bar 
claim against city for negligently inspecting homes and issuing build- 
ing permits and stating that “[t]he public duty doctrine has been 
applied to a variety of statutory governmental duties”); Sinning v. 
Clark, 119 N.C. App. 515, 518, 459 S.E.2d 71, 73 Cholding that the pub- 
lic duty doctrine applied to bar a claim against a municipality, the city 
building inspector, and the city code administrator for gross negli- 
gence in an inspection of a home and stating that this doctrine “has 
been applied by our [cjourts to various statutory governmental 
duties”), disc. rev. denied, 342 N.C. 194, 463 S.E.2d 242 (1995); Davis 
v. Messer, 119 N.C. App. 44, 55-56, 457 S.E.2d 902, 909 (holding that 
the public duty doctrine applied to a claim against a fire chief, a fire 
department, a town, and a county for negligence in their failure to 
complete their effort to extinguish a fire in plaintiff's home), disc. 
rev. denied, 341 N.C. 647, 462 S.E.2d 508 (1995); Prevette v. Forsyth 
County, 110 N.C. App. 754, 758, 431 S.E.2d 216, 218 (holding that the 


1. Plaintiffs also argue that Jordan v. Jones, 314 N.C. 106, 331 S.E.2d 662 (1985) 
(permitting plaintiff to bring a tort action against the Department of Transportation), 
supports their position that the public duty doctrine does not bar their claim and that 
they may recover from the State for its negligent failure to take action that could have 
protected its citizens. Jordan was decided before this Court recognized the public duty 
doctrine in Braswell, 330 N.C. at 371, 410 S.E.2d at 902. The Court in Jordan did not 
consider whether plaintiff's claims were barred by the public duty doctrine. Thus, 
Jordan is inapplicable to the question of whether the public duty doctrine applies to 
claims against the State. Plaintiffs make no argument that the holding and reasoning of 
Jordan fall within one of the exceptions to the public duty doctrine. 
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public duty doctrine applied to bar wrongful death claim against 
county and against director and employee of the county animal con- 
trol shelter for failing to protect plaintiff from dogs which defendants 
knew were dangerous), disc. rev. denied, 334 N.C. 622, 435 S.E.2d 338 
(1993). The Court of Appeals has also applied the doctrine to a state 
agency. See Humphries v. N.C. Dep’t of Correction, 124 N.C. App. 
545, 547, 479 S.E.2d 27, 28 (1996) (holding that the doctrine barred 
claim against Department of Correction for alleged negligence in the 
supervision of a probationer), disc. rev. improvidently allowed, 346 
N.C. 269, 485 S.E.2d 293 (1997). While this Court has not heretofore 
applied the doctrine to a state agency or to a governmental function 
other than law enforcement, we do so now. 


The policies underlying recognition of the public duty doc- 
trine in Braswell support its application here. In Braswell we 
explained that the doctrine was necessary to prevent “an over- 
whelming burden of liability” on governmental agencies with “lim- 
ited resources.” Braswell, 330 N.C. at 370-71, 410 S.E.2d at 901. We 
stated: | 


“The amount of protection that may be provided is limited by 
the resources of the community and by a considered legislative- 
executive decision as to how those resources may be deployed. 
For the courts to proclaim a new and general duty of protection 
in the law of tort... would inevitably determine how the limited 
police resources ... should be allocated and without predictable 
limits.” 


Id. at 371, 410 S.E.2d at 901 (quoting Riss v. City of New York, 22 
N.Y.2d 579, 581-82, 240 N.E.2d 860, 860-61, 293 N.Y.S.2d 897, 898 
(1968)). Just as we recognized the limited resources of law enforce- 
ment in Braswell, we recognize the limited resources of defendants 
here. Just as we there “refuse[d] to judicially impose an overwhelm- 
ing burden of liability [on law enforcement] for failure to prevent 
every criminal act,” id. at 370-71, 410 S.E.2d at 901, we now refuse to 
judicially impose an overwhelming burden of liability on defendants 
for failure to prevent every employer's negligence that results in 
injuries or deaths to employees. “[A] government ought to be free to 
enact laws for the public protection without thereby exposing its 
supporting taxpayers .. . to liability for failures of omission in its 
attempt to enforce them. It is better to have such laws, even haphaz- 
ardly enforced, than not to have them at all.” Grogan, 577 S.W.2d at 6 
(emphasis added). 
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Further, we do not believe the legislature, in establishing the 
Occupational Safety and Health Division of the Department of Labor 
in 1973, intended to impose a duty upon this agency to each individ- 
ual worker in North Carolina. Nowhere in chapter 95 of our General 
Statutes does the legislature authorize a private, individual right of 
action against the State to assure compliance with OSHANC stand- 
ards. Rather, the most the legislature intended was that the Division 
prescribe safety standards and secure some reasonable compliance 
through spot-check inspections made “as often as practicable.” 
N.C.G.S. § 95-4(5) (1996). “In this way the safety conditions for 
work[ers] in general would be improved.” Nerbun v. State, 8 Wash. 
App. 370, 376, 506 P.2d 873, 877 (holding that Washington Department 
of Labor did not owe an absolute duty to individual workers and con- 
cluding that the Washington legislature intended only that the 
Department act on behalf of workers in general), disc. rev. denied, 82 
Wash. 2d 1005 (1973). 


[3] Because we hold that the legislature intended the public duty 
doctrine to apply to claims against the State under the Tort Claims 
Act, we now apply the doctrine to the facts of this case. The general 
common law rule provides that governmental entities, when exercis- 
ing their statutory powers, act for the benefit of the general public 
and therefore have no duty to protect specific individuals. See 
Braswell, 330 N.C. at 370, 410 S.E.2d at 901; see also DeFusco v. 
Todesca Forte, Inc., 683 A.2d 363, 365 (R.I. 1996) (recognizing that 
with certain exceptions, “|t}he public duty doctrine shields the state 
and its political subdivisions from tort liability arising out of discre- 
tionary governmental actions that by their nature are not ordinarily 
performed by private persons”). Because the governmental entity 
owes no particular duty to any individual claimant, it cannot be held 
liable for negligence for a failure to carry out its statutory duties. 
Braswell, 330 N.C. at 370, 410 8.E.2d at 901. Absent a duty, there can 
be no liability. Kientz, 245 N.C. at 240, 96 S.E.2d at 17. 


In Braswell this Court recognized two exceptions to the public 
duty doctrine “to prevent inevitable inequities to certain individuals.” 
Braswell, 330 N.C. at 371, 410 S.E.2d at 902. It explained that excep- 
tions to the doctrine exist: (1) where there is a special relationship 
between the injured party and the governmental entity; and (2) when 
the governmental entity creates a special duty by promising protec- 
tion to an individual, the protection is not forthcoming, and the indi- 
vidual’s reliance on the promise of protection is causally related to 
the injury suffered. Jd. These exceptions are narrowly construed and 
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applied. Jd. at 372, 410 S.E.2d at 902; see also Sinning, 119 N.C. App. 
at 519, 459 S.E.2d at 74. 


Plaintiffs assert that defendants owed each claimant a duty under 
N.C.G.S. § 95-4 to inspect the Imperial Foods Products plant. This 
statute provides that the Commissioner of Labor is “charged with 
the duty” to visit and inspect “at reasonable hours,-as often as practi- 
cable,” all of the “factories, mercantile establishments, mills, work- 
shops, public eating places, and commercial institutions in the State.” 
N.C.G.S. § 95-4(5). It also imposes on the Commissioner a duty to 
enforce these inspection laws and request prosecution of any viola- 
tions found. N.C.G.S. § 95-4(6). It creates no private cause of action 
for individual claimants for violations of OSHANC. 


Although N.C.G.S. § 95-4 imposes a duty upon defendants, that 
duty is for the benefit of the public, not individual claimants as here. | 
Braswell, 330 N.C. at 370, 410 S.E.2d at 901. Plaintiffs’ claims thus fall 
within the public duty doctrine, and to state claims for actionable 
negligence, plaintiffs must allege facts placing the claims within one 
of the exceptions to the doctrine. They make no such “special rela- 
tionship” or “special duty” allegations. The claims therefore must 
fail. See id. at 371, 410 S.E.2d at 902. 


The dissent asserts that we have eviscerated the Tort Claims Act, 
nullified it, rendered it obsolete, left it purposeless, absolved the 
State of all liability, and barred all negligence claims against the State. 
These assertions are hyperbolic and overwrought. A myriad of 
reported and unreported cases, covering a great variety of fact situa- 
tions, have allowed recovery against the State under the Tort Claims 
Act. Nothing in this opinion even hints at the overruling of those 
cases. Absent legislative change, the Act functions and will continue 
to function as it has for almost half a century. We simply hold, with 
sound reason and substantial grounding in the law of both this and 
other jurisdictions, that in this limited new context, not heretofore 
confronted by this Court, the Act was not intended to and does not 
apply absent a special relationship or special duty. 


For the reasons stated, the Court of Appeals erred in affirming 
the Industrial Commission’s denial of defendant's motions to dismiss. 
The decision of the Court of Appeals is therefore reversed, and the 
case is remanded to the Court of Appeals for further remand to the 
Industrial Commission for entry of an order of dismissal. 


REVERSED AND REMANDED. 
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Justice ORR dissenting. 


The majority opinion erroneously takes a limited and obscure 
common law concept, the public duty doctrine, which has tradi- 
tionally applied only to municipalities and their law enforcement 
responsibilities, and expands the doctrine’s application to effectively 
eviscerate the Tort Claims Act. As a result, the right of individuals to 
sue the State for negligent acts committed by the State, a right 
expressly conveyed by the General Assembly, is nullified without the 
support of any precedential authority permitting such an indulgence. 
Therefore, I dissent for the reasons which follow. 


The recognition of the public duty doctrine in this country is 
traced to an 1855 decision of the United States Supreme Court. South 
v. Maryland, 59 U.S. 396, 15 L. Ed. 433 (1855). The case involved a 
negligence suit brought by plaintiffs to recover against a sheriff and 
his sureties on an official bond for failure to keep the peace and pro- 
tect the plaintiffs. The Court stated: 


Actions against the sheriff for a breach of his ministerial duties in 
the execution of process are to be found in almost every book of 
reports. But no instance can be found where a civil action has 
been sustained against him for his default or misbehavior as 
conservator of the peace, by those who have suffered injury to 
their property or persons through the violence of mobs, riots, or 
insurrections. 


Id. at 403, 15 L. Ed. at 435. The Court went on to examine several ear- 
lier British decisions and concluded that because no special right was 
alleged, the cause of action failed. 


In reviewing this seminal decision and other authorities, I can 
find no common law basis for the majority taking the public duty doc- 
trine beyond the original bounds of local law enforcement. In South, 
where the doctrine first originated, the public duty doctrine was 
applied to address only municipalities and law enforcement. This was 
also the case in Braswell v. Braswell, 330 N.C. 363, 410 S.E.2d 897 
(1991), where this Court first adopted the public duty doctrine. In 
Braswell, the doctrine was again only applied to factors involving a 
municipality and law enforcement. There, Justice Meyer, writing for a 
unanimous Court, explained: 


The general common law rule, known as the public duty doc- 
trine, is that a municipality and its agents act for the benefit of the 
public, and therefore, there is no liability for the failure to furnish 
police protection to specific individuals. 
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Id. at 370, 410 S.E.2d at 901. Neither South nor Braswell justify the 
majority’s sudden expansion or enlargement of the doctrine to situa- 
tions beyond local law enforcement. No mention is made or reference 
cited by the majority which authorizes this extension, and no com- 
mon law authority is offered. This judicial amplification, therefore, is 
not justified, and to the extent that other state Jurisdictions have bent 
and skewed the common law to expand the doctrine, we cannot, and 
should not, follow such an ill-advised course. 


Prior to the Tort Claims Act, the State and its agencies were 
immune from tort liability under the doctrine of sovereign immunity. 
Gammons v. N.C. Dep’t of Human Resources, 344 N.C. 51, 54, 472 
S.E.2d°722, 723-24 (1996). This common law doctrine of immunity 
extended protection to government entities for liability for injuries 
caused by government acts no matter how wanton or reckless the 
government’s conduct. Davis v. Messer, 119 N.C. App. 44, 52, 457 
 §.E.2d 902, 907, disc. rev. denied, 341 N.C. 647, 462 S.E.2d 508 (1995); 
Wiggins v. City of Monroe, 73 N.C. App. 44, 49, 326 S.E.2d 39, 43 
(1985). When the General Assembly enacted the Tort Claims Act in 
1951, it partially waived or eliminated the State’s sovereign immunity 
by allowing actions to be brought against the State in cases where 
negligence was committed by its employees in the course of their 
employment. Gammons, 344 N.C. at 54, 472 S.E.2d at 723-24. The 
purpose and effect of the Act was to remove the blanket immunity 
traditionally enjoyed by the State under the English common law and 
permit injured persons to recover against the State for negligent acts, 
Lyon & Sons, Inc. v. N.C. State Bd. of Educ., 238 N.C. 24, 27, 76 
S.E.2d 553, 555 (1953), or omissions, Phillips v. N.C. Dep’t of 
Transp., 80 N.C. App. 135, 341 8.E.2d 339 (1986) (1977 amendment to 
the Act extended State's liability to include negligent omisisons). To 
ensure this, the legislature made the Act expressly provide that the 
State is liable “under circumstances where [it], if a private person, 
would be liable to the claimant in accordance with the laws of North 
Carolina.” N.C.G.S. § 143-291(a) (1996). 


In the case sub judice, plaintiffs assert negligence claims against 
the State for its alleged failure to inspect the Imperial Foods Products 
plant. The public duty doctrine, as enunciated in Braswell, does not 
apply in this case because here: (1) the suit is against the State, not a 
municipality as in Braswell; and (2) the suit involves failure to 
inspect, not failure to provide police protection as in Braswell. 
Enlarging the doctrine as the majority does in this case means that it 
will be extended beyond its traditional realm of protecting local law 


486 IN THE SUPREME COURT 


STONE v. N.C. DEPT, OF LABOR 
[347 N.C. 473 (1998)] 


enforcement and will apply to circumstances outside those identified 
in Braswell. The public duty doctrine, moreover, should not be 
applied here because, unlike in Braswell, this suit was brought under 
the Tort Claims Act. The public duty doctrine should not be used to 
grant the State immunity when the express intent of the Tort Claims 
Act was to remove immunity and make the State liable for its 
wrongs. Granting immunity to the State under the public duty doc- 
trine makes the Tort Claims Act virtually obsolete. Thus, not only 
does Braswell not justify extending immunity, but the specific lan- 
guage and underlying policy of the Tort Claims Act precludes such an 
expansion. | 


The majority, however, attempts to justify its decision on the 
grounds that the public duty doctrine applies because: (1) The Tort 
Claims Act requires the State to be treated like a private person and 
private persons do not have public duties; (2) The Tort Claims Act 
incorporates the common law and therefore incorporates the public 
duty doctrine; (3) The Braswell policies support application of the 
doctrine; and (4) Under OSHANC, the General Assembly never 
intended for a duty to be imposed. All of these arguments are 
untenable. 


First, it is patently unreasonable to interpret the Act’s require- 
ment that the State be treated like a private person as absolving the 
State of all liability. The very reason for this language is to eliminate 
the common law doctrine of sovereign immunity. The intent is to 
allow an individual to assert a suit against the State, the same suit an 
individual could assert against a private person or entity. The legisla- 
tive intent of the Act was not to take this right away, especially since 
there was no liability to take away when this language was chosen 
and the Act adopted. If the language concerning treatment like a pri- 
vate person had been intended to mean what the majority says it 
means, i.e., that the State receives immunity, the Act would have no 
purpose. If that had been the case, the legislature could have just left 
sovereign immunity in place. 


In addition to clashing with the intent of the Act, the majority’s 
interpretation of this language also approves an oblique reading of 
the Act which necessitates a kind of acrobatic reasoning. The major- 
ity asserts that the legislative request to treat the State as a private 
person really means that the State has immunity. This does not make 
sense. The legislature did not intend to be so obtuse as to ostensibly 
take immunity away from the State, yet by including language requir- 
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ing treatment like a private person, grant it back that very same 
immunity under the public duty doctrine. Such reasoning would 
require the Court to read between the lines and discover a whole line 
of reasoning in the one sentence innocuously addressing treatment 
like a private person. If the legislature had intended to grant the State 
immunity by requiring that it be treated like a private person it could 
have simply said such. 


The majority’s second argument, that the Act incorporates the 
public duty doctrine because it incorporates the common law, is also 
erroneous. As previously noted, the public duty doctrine originated in 
the United States Supreme Court case South v. Maryland, 59 U.S. 
396, 15 L. Ed. 483 (1855). Thereafter, “the public duty doctrine was 
widely accepted by most state courts.” Ezell v. Cockrell, 902 S.W.2d 
394, 397 (Tenn. 1995). When most states abolished sovereign timmu- 
nity by statute, the doctrine came under attack. Id. at 398. Some state 
courts abolished the doctrine, arguing that it was simply sovereign 
immunity under another guise and to apply it was inconsistent with 
statutes that eliminated immunity. Id. Other states, such as Georgia, 
limited the application of the public duty doctrine to apply only in sit- 
uations involving police protection. Hamilton v. Cannon, 267 Ga. 
655, 482 S.E.2d 370 (1997). 


In North Carolina, the common law tradition of the public duty 
doctrine was never extended by this Court beyond its limited appli- 
cation to municipalities and law enforcement. Second, the North 
Carolina legislature has never adopted or recognized the public duty 
doctrine. In fact, this Court only recognized the doctrine for the first 
time in 1991, and only then, the Court recognized the defense in the 
most narrow of terms. To argue, as the majority does, that by enact- 
ing the Tort Claims Act in 1951, the Legislature somehow incorpo- 
rated the expansive public duty doctrine enunciated by the majority 
is at best, simply wrong. 


In its third argument, the majority asserts that the Braswell 
rationale of preventing enormous liability on agencies with limited 
resources applies here as well. This is misplaced. First, damages are 
capped under the Tort Claims Act. The “General Assembly amended 
N.C.G.S. § 143-291(a) so that damages are capped at $150,000 for 
causes arising on or after 1 October 1994.” Parham v. Iredell County 
Dept. of Social Services, 127 N.C. App. 144, —-, 489 S.E.2d 610, 613 
(1997). Thus, the majority’s fear of an “overwhelming burden of lia- 
bility” has already been directly addressed by the General Assembly 
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which has chosen, in its legislative capacity, to limit liability as it 
deemed necessary. 


Also, the potential for liability and circumstances in Braswell and 
in this case are very different. In Braswell, there was a potential for 
overwhelming and unlimited liability because the plaintiff was claim- 
ing that the police failed to protect her from an unpredictable crimi- 
nal act. If the police could be liable for such failures, the city would 
endure enormous liability for all criminal acts it allegedly failed to 
prevent. In this case, we are dealing with inspections which are 
required to be carried out on a regular, predictable basis. Here, the 
duty to perform is clearly set out and can be accomplished. It is fea- 
sible. Also, although there may be the inclination to protect the State 
from suit, this case does not involve determining how “limited police 
resources should be allocated,” as was the issue in Braswell. 
Braswell, 330 N.C. at 371, 410 S.E.2d at 901. Instead, this case is more 
similar to what we differentiated in Braswell, where we stated that 
dealing with police resources was “quite different from the pre- 
dictable allocation of resources and liabilities when public hospitals, 
rapid transit systems, or even highways are provided.” Jd. at 371, 410 
S.E.2d at 901-02. Thus, the policies articulated in Braswell are also 
inapplicable. 


The fourth and final argument offered by the majority is that 
OSHANC did not impose a duty to conduct investigations. This is 
incorrect because N.C.G.S. § 95-4 provides that the Commissioner of 
Labor is “charged with the duty” to visit and inspect the factories for 
violations. It is unlikely that the legislature intended inspections only 
“as often as practicable,” as the majority asserts, when it used such 
express language and included an extended list of requirements or 
actions that the Commissioner was required to take in order to fulfill 
this mandated duty. 


It must be emphasized that the legislature, by removing sovereign 
immunity, made a policy decision to allow negligence suits against 
the state under circumstances and limitations imposed by the Tort 
Claims Act. Likewise, to the extent the legislature wants to limit law- 
suits in the future which are similar to the one before us, it can cer- 
tainly amend the Act—or abolish it altogether and reimpose sover- 
eign immunity. It is unnecessary and inappropriate for this Court to 
become the protector of the legislative treasury by undoing what the 
representatives of the public voted to accomplish. 


Finally, it should be noted that other commentators have recog- 
nized the many valid, cogent arguments which have been made 
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against extending the public duty doctrine to cases such as this one. 
As one author noted in his critique of the doctrine: 


[f]irst, the application of the doctrine allows governmental enti- 
ties to use the shield of sovereign immunity when the legislature 
no longer mandates such immunity. Second, the application of 
the doctrine requires that plaintiffs injured by a negligent official 
suffer solely because of the governmental status of the tortfeasor. 
Third, the application of the doctrine promotes incompetence by 
providing no meaningful incentive for the governmental entity to 
provide the services of optimal quality. Fourth, even with the 
elimination of the doctrine, plaintiffs must still prove breach of 
duty, causation, and damages; a vigorous task Just like in any 
other negligence action. Finally, the wide availability of liability 
insurance allows a governmental entity limited to pecuniary 
exposure while still compensating the injured individual. 


Frank Swindell, Municipal Liability for Negligent Inspections in 
Sinning v. Clark—A “Hollow” Victory for the Public Duty Doctrine, 
18 Campbell L. Rev. 241, 250-51 (1996). Moreover, other writers have 
noted that many “jurisdictions [have] abrogated the doctrine of sov- 
ereign immunity because of the degree of injustice it caused.” John 
Cameron McMillan, Jr., Note, Government Liability and the Public 
Duty Doctrine, 32 Vill. L. Rev. 505, 529 (1987). By resurrecting sover- 
eign immunity in the guise of the public duty doctrine, the majority 
perpetuates this injustice and disregards the mandate of the Tort 
Claims Act to protect injured citizens from government negligence. 


Justice FRYE joins in this dissenting opinion. 
Se eel 
STATE OF NORTH CAROLINA v. T.D.R. 


No. 172PA97 
(Filed 6 February 1998) 


1. Infants or Minors § 141 (NCI4th)— jurisdiction over juve- 
nile—transfer to superior court for trial as adult—order 
immediately appealable 

The Court of Appeals erred by holding that an order entered 
by the district court transferring jurisdiction over a juvenile to 
superior court for trial as an adult pursuant to N.C.G.S. § 7A-608 
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is subject to appellate review by the Court of Appeals only 
“after entry of a final judgment by the superior court.” Rather, a 
juvenile transfer order entered by the district court is a “final” 


order of the court in the juvenile matter within the meaning of 


N.C.G.S. § 7A-666(2) so that such order is immediately appealable 
to the Court of Appeals. The case of In re Green, 118 N.C.App. 
336, 453 S.E.2d 191 is overruled to the extent that it may be read 
as holding to the contrary. 


. Infants or Minors § 99 (NCI4th); Criminal Law § 586 


(NCI4th Rev.)— juvenile defendant—superior court—fla- 
grant violation of rights—dismissal of indictment 


Once the district court has transferred jurisdiction over a 
juvenile to the superior court, the superior court has authority, on 
motion of the juvenile defendant, to review criminal pleadings 
filed against the defendant in superior court and to dismiss those 
charging instruments if defendant’s rights were “flagrantly vio- 
lated and there is such irreparable prejudice to the defendant’s 
preparation of his case that there is no remedy but to dismiss the 
prosecution.” N.C.G.S. § 15A-954(a)(4). 


. Infants or Minors § 99 (NCI4th)— juvenile—transfer to 


superior court for trial—right to hearing 


When read in pari materia, 'N.C.G.S. §§ 7A-608, -609, and 
-610 were intended by our legislature to provide a juvenile the 
right to a hearing on the issue of whether his case should be 
transferred to the superior court for trial as in the case of an adult 
and the rights, among others, to be represented by counsel in 
accordance with N.C.G.S. § 7A-584, to testify as a witness in his 
own behalf, to call and examine witnesses, and to produce other 
evidence in his own behalf. 


. Appeal and Error § 471 (NCI4th)— abuse of discretion 


defined 


An abuse of discretion is established only upon a showing 
that a court’s actions are manifestly unsupported by reason; fur- 
ther, any ruling committed to a trial court’s discretion is to be 
accorded great deference and will be upset only upon a showing 
that it was so arbitrary that it could not have been the result of a 
reasoned decision. Any such abuse of discretion is a fortiori 
“gross” or “manifest” as those terms have been used in prior 
cases of the appellate courts of this state, there being but one 
type of abuse of discretion. 
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5. Criminal Law § 246 (NCI4th Rev.)— motion for continu- 
-  ance—discretion of court—appellate review 


A motion for continuance is ordinarily addressed to the 
sound discretion of the trial court, and the trial court’s ruling 
thereon will not be disturbed unless it is manifestly unsupported 
by reason, which is to say it is so arbitrary that it could not have 
been the result of a reasoned decision. However, if the motion to 
continue is based on a constitutional right, the trial court’s ruling 
thereon presents a question of law that is fully reviewable on 
appeal. 


6. Criminal Law § 276 (NCI4th Rev.); Infants or Minors § 99 
(NCI4th)— juvenile defendant—hearing on transfer to 
superior court—denial of further continuance—no abuse 
of discretion or constitutional error 


The district court did not abuse its discretion or commit any 
constitutional error in denying a juvenile defendant’s motion for 
a further continuance of his hearing on whether jurisdiction of 
rape and burglary charges should be transferred to superior court 
for trial of defendant as an adult in order that independent psy- 
chological evaluation could be performed and offered as evi- 
dence at the hearing where the district court allowed both 
defendant and the State to be heard on the motion to continue 
before ruling; defendant offered no explanation as to why the 
three months he had to prepare for the hearing was insufficient 
time for him to secure any necessary evidence; defendant sub- 
mitted no affidavits to the district court indicating any fact that 
might be proved if the continuance were granted; and the district 
court had continued the hearing date more than once and entered 
orders assisting defendant in gathering evidence when requested. 


7. Infants or Minors § 99 (NCI4th)— juvenile defendant— 
probable cause hearing—transfer issue—statutory and 
actual notice—continuance properly denied 


The district court did not err in denying a continuance of a 
transfer hearing on the ground that the juvenile defendant did not 
have notice that the issue of transfer of jurisdiction to the supe- 
rior court would be considered at the probable cause hearing 
since the applicable statutes give notice that, upon a finding of 
probable cause, either the juvenile or the prosecutor may make a_ 
motion for transfer of jurisdiction to the Superior court and that 
the district court may immediately proceed to a ruling on such 
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motion, and statements by defendant’s counsel indicated that 
defendant had notice in fact that the hearing on the issue of trans- 
fer of jurisdiction would or might be held immediately upon a 
finding of probable cause. 


8. Infants or Minors § 99 (NCI4th)— juvenile defendant— 
transfer of jurisdiction to superior POurl—-Mmprepe® 
remand of jurisdiction to district court 


The superior court erred by vacating indictments against a 
juvenile and purportedly remanding jurisdiction to the district 
court on the basis of its findings and conclusion that there was no 
competent expert evidence before the district court on the issue 
of the availability of rehabilitative services for defendant as a 
juvenile where an expert witness for the State testified on this 
issue; defendant failed to object to her testimony or to request 
that the court make findings of fact; there was sufficient evidence 
to support a finding that the witness was an expert; and it will be 
presumed that the court found the witness to be an expert before 
admitting her testimony even though there was no specific find- 
ing to this effect. 


On appeal of right pursuant to N.C.G.S. § 7A-30(1) of an order of 
the Court of Appeals, 125 N.C. App. 209, 483, S.E.2d 193 (1997), vacat- 
ing an order entered on 7 February 1997 by LaBarre, J., in Superior 
Court, Durham County. On 8 May 1997, the Supreme Court allowed 
discretionary review of additional issues. Heard in the Supreme 
Court 14 October 1997. 


Michael F) Easley, Attorney General, by Gail E. Weis, Assistant 
Attorney General, for the State. 


Kevin P. Bradley for defendant-appellant. 


American Civil Liberties Union of North Carolina Legal 
Foundation, by Sandy S. Ma and Deborah K. Ross, Children’s 
Law Center, by Phillip H. Redmond, Jr., amici curiae. 


MITCHELL, Chief Justice. — 


By juvenile petitions filed 22 August 1996, defendant, then fifteen 
years old, was alleged to be delinquent by reason of his having com- 
mitted first-degree rape and first-degree burglary. A hearing was held 
pursuant to N.C.G.S. §§ 7A-608 and -609 in District Court, Durham 
County, on 3 December 1996 before the Honorable Carolyn D. 
Johnson, District Court Judge. Defendant waived his right to present 
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evidence and stipulated that probable cause did exist. Defendant 
then requested a two-week continuance in order that independent 
psychological evaluations could be performed and offered as evi- 
dence concerning the issue of whether his case should be transferred 
to Superior Court for his trial as an adult. The District Court denied 
the continuance and then proceeded to take evidence on the question 
of transfer. At the conclusion of the hearing, the District Court 
entered an order finding probable cause as to both rape and burglary 
and transferring jurisdiction over defendant. to Superior Court for 
defendant’s trial as an adult. 


On 16 December 1996, defendant was indicted by the grand jury 
of Durham County for first-degree rape and first-degree burglary. 
Subsequently, on 21 January 1997, defendant was indicted for first- 
degree kidnapping. 


On 15 January 1997, defendant filed a motion in Superior Court, 
Durham County, to dismiss the indictments against him and to 
remand jurisdiction of his case to the Juvenile District Court. On 24 
January 1997, a hearing on defendant’s motion to dismiss was held in 
the Superior Court, Durham County, before the Honorable David Q. 
LaBarre. On 29 January 1997, defendant filed an amended motion 
to dismiss. On 7 February 1997, the Superior Court entered an 
order making findings and concluding inter alia that “[t]he District 
Court ... [had] denied the Juvenile-Defendant Due Process of law 
and fundamental fairness by its refusal to hear or consider the juve- 
nile’s evidence with regard to the appropriateness of retaining juris- 
diction in the District Court Division.” The order went on to vacate 
and dismiss the indictments against defendant and to remand juris- 
diction to the District Court for a new hearing as to whether the 
District Court should retain jurisdiction or transfer jurisdiction over 
the juvenile to the Superior Court. 


On 10 February 1997, the State filed a petition in the Superior 
Court, Durham County, for a temporary stay of its 7 February 1997. 
order. On 13 February 1997, the State filed a notice of appeal to the. 
Court of Appeals. On 19 February 1997, the State filed in the Court of 
Appeals a petition for writ of supersedeas and motion for temporary 
stay. A temporary stay was entered by the Court of Appeals on 27 
February 1997. On 28 February 1997, the Superior Court entered an 
order concluding that it lacked jurisdiction because of the filing of 
the notice of appeal with the Court of Appeals and denying the State’s 
_ motion for reconsideration. 
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On 10 March 1997, the State filed a petition for writ of certiorari | 
with the Court of Appeals. On 26 March 1997, the Court of Appeals 
entered an order as follows: , 


Because orders of the district court transferring the jurisdic- 
tion over a juvenile to superior court pursuant to N.C. Gen. Stat. 
7A-608 (1995) are subject to review only by [the Court of 
Appeals] after entry of a final judgment by the superior court, the 
superior court is without authority to review transfer orders. The 
order entered 7 February 1997 by Judge David Q. LaBarre, | 
reviewing the district court’s order transferring jurisdiction over 
the juvenile to the superior court, is hereby vacated. The matter 
is remanded to Superior Court, Durham County, for reinstate- 
ment of the indictments dismissed in that order and for further 
proceedings. 


(Citation omitted.) 


Defendant filed a notice of appeal of right with this Court assert- 
ing that this case directly involves a substantial constitutional ques- 
tion. His petition for discretionary review as to additional issues was 
allowed by this Court on 8 May 1997. 


Defendant contends on this appeal that the Superior Court had 
authority under N.C.G.S. § 15A-954 to review the indictments against 
him and to dismiss them if it found that defendant’s constitutional 
rights had been “flagrantly violated and there is such irreparable 
prejudice to the defendant’s preparation of his case that there is no 
remedy but to dismiss the prosecution.” Before we can address this 
argument directly, however, it is necessary that we first address the 
order of the Court of Appeals which is before us. 


Defendant expressly based his motion in the Superior Court to 
dismiss the criminal charges against him upon the authority of 
N.C.G.S. § 15A-954, and the Superior Court entered its order dismiss- 
ing the indictments on the authority of this statute. Nevertheless, the 
order of the Court of Appeals vacating the order of the Superior 
Court did not address the issue of the Superior Court’s authority to 
review indictments. Instead, the Court of Appeals addressed the 
question of whether the Superior Court had authority to directly 
review District Court orders transferring jurisdiction over juveniles 
pursuant to N.C.G.S. § 7A-608. The Court of Appeals held that such 
orders are subject to review only by the Court of Appeals and only 
after entry of a final judgment by the Superior Court on the criminal 
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charges against the defendant who is to be tried as an adult. This 
issue was not before the Court of Appeals and is before this Court 
only by virtue of the appeal from the order of the Court of Appeals 
addressing the issue. Nevertheless, we must first address this issue 
before reaching the issues addressed by the parties. 


[1] Although the Court of Appeals followed its own precedents, it 
erred in holding that it is only after the entry of a final Judgment by 
the Superior Court in a criminal case against a juvenile that the juve- 
nile may appeal the earlier order of the District Court transferring 
jurisdiction. We conclude that N.C.G.5. § 7A-666 authorizes an imme- 
diate direct appeal to the Court of Appeals of a juvenile transfer 
order. The statute expressly provides: 


Upon motion of a proper party as defined in G.S. 7A-667, 
review of any final order of the court in a juvenile matter under 
this Article shall be before the Court of Appeals. ... A final order 
shall include: 


(2) Any order which in effect determines the action and 
prevents a judgment from which appeal might be taken|[.] 


N.C.G.S. § 7A-666(2) (1995). Because the juvenile transfer order ter- 
minates the jurisdiction of the District Court by transferring jurisdic- 
tion to the Superior Court, a juvenile transfer order entered by the 
District Court is a final order within the meaning of the statute. The 
transfer order in effect “determines” the District Court juvenile pro- 
ceeding and prevents any further judgment of the District Court from 
which appeal might be taken. Although upon entry of a transfer order 
the Superior Court obtains jurisdiction over the case for trial and 
related matters, it does not have authority to conduct an appellate 
review of the District Court transfer order. Proper appellate jurisdic- 
tion lies with the Court of Appeals—not with the Superior Court—for 
direct appellate review of District Court orders transferring jurisdic- 
tion over Juveniles to the Superior Court. 


That part of the order of the Court of Appeals concluding that 
appellate jurisdiction to directly review juvenile transfers lies only 
with the Court of Appeals was correct. However, we find no author- 
ity for the Court of Appeals’ conclusion in its order that juvenile 
transfer petitions entered by the District Court pursuant to N.C.G.S. 
§ 7A-608 are subject to appellate review by the Court of Appeals only 
“after entry of a final judgment by the superior court.” As we have 
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concluded that juvenile transfer orders entered by the District Court 
_ are “final” orders of the court in the juvenile matter within the mean- 
ing of N.C.G.S. § 7A-666(2), we further conclude that such orders are 
immediately appealable to the Court of Appeals. To the extent that it 
may be read as holding to the contrary, In re Green, 118 N.C. App. 
336, 453 S.E.2d 191 (1995), is overruled. Therefore, the Court of 
Appeals erred in its conclusion in the present case that the juvenile 
transfer order was not immediately appealable to the Court of 
Appeals. | 


[2] We next turn to the issue raised on appeal by defendant, which 
was before the Court of Appeals but was not addressed in its order in 
the present case. The juvenile defendant argues that the Superior 
Court had the authority under N.C.G.S. § 15A-954 to review and dis- 
miss the criminal indictments against him and to remand his case to 
the District Court for a new hearing on the issue of whether jurisdic- 
tion over his case should be transferred to the Superior Court. 
Although we have concluded that the Superior Court did not have 
appellate jurisdiction to directly review the District Court’s transfer 
order, we nevertheless conclude that the Superior Court had author- 
ity, on motion of defendant, to review the indictments against defend- 
ant and to dismiss those charging instruments if defendant’s rights 
were “flagrantly violated and there is such irreparable prejudice to 
the defendant’s preparation of his case that there is no remedy but to 
dismiss the prosecution.” N.C.G.S. § 15A-954(a)(4) (1997). To the 
extent the Court of Appeals’ order in the present case may be read to 
imply that the Superior Court may not review criminal pleadings filed 
against a juvenile in Superior Court, that order is in error. Criminal 
pleadings against a juvenile in such situations are neither more nor 
less subject to review by the Superior Court than criminal pleadings 
against an adult. 


By another argument, defendant contends that the Superior 
Court’s order vacating the indictments against him and remanding his 
case to District Court was correct. He contends that this is so 
because the District Court violated his rights to due process of law 
and to the law of the land by transferring jurisdiction over him to the 
Superior Court without granting him an opportunity to present evi- 
dence. The Court of Appeals appears to have vacated the order of the 
Superior Court on the mistaken assumption that the Superior Court 
had conducted direct appellate review of the District Court’s transfer 
order. Instead, we conclude that the Superior Court conducted an 
-appropriate review of the proceedings in District Court that ulti- 
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mately resulted in the indictments against defendant, which review 
was authorized by N.C.G.S. § 15A-954. The Court of Appeals did not 
address the issue raised by defendant in this argument. Accordingly, 
it would be proper for this Court to remand this case to the Court of 
Appeals for it to consider and decide whether the Superior Court 
erred in its exercise of the jurisdiction granted it under N.C.G.S. 
§ 15A-954. Nevertheless, in the interest of judicial economy, we now 
address that issue which was properly before the Court of Appeals 
and is properly before this Court. 





The procedure for finding probable cause and transferring a juve- 
nile to Superior Court for trial as an adult is governed by three provi- 
sions of the Juvenile Code. N.C.G.S. $$ 7A-608 to -610 (1995). The 
authority of the District Court to transfer jurisdiction over a juvenile 
to Superior Court for trial as in the case of an adult is provided by 
N.C.G.S. § 7A-608 as follows: 


The court after notice, hearing, and a finding of probable 
cause may transfer jurisdiction over a juvenile to superior court 
if the juvenile was 13 years of age or older at the time the juvenile 
allegedly committed an offense that would be a felony if commit- 
ted by an adult. If the alleged felony constitutes a Class A felony 
and the court finds probable cause, the court shall transfer the 
case to the superior court for trial as in the case of adults. 


Further, N.C.G.S. § 7A-609 provides that the District Court “shall con- 
duct a hearing to determine probable cause in all felony cases in 
which a juvenile was 13 years of age or older when the offense was 
allegedly committed.” N.C.G.S. § 7A-609(a). However, “[c]ounsel for 
the juvenile may waive in writing the right to the hearing and stipu- 
late to a finding of probable cause.” Jd. At the probable cause hear- 
ing, the juvenile must be represented by counsel in accordance with 
N.C.G.S. § 7A-584 and may testify as a witness in his own behalf, call 
and examine other witnesses, and produce other evidence in his 
behalf. N.C.G.S. § 7A-609(b). 


[3] Although the State argues that the rights accorded a juvenile by 
N.C.G.S. § 7A-609 apply only to the District Court’s determination of 
probable cause, we conclude that the legislature intended that such 
rights also be accorded the juvenile with regard to the District Court’s 
consideration and decision as to whether to transfer jurisdiction over 
the juvenile to Superior Court for trial as an adult. N.C.G.S. § 7A-610 
appears clearly to contemplate that the decision as to whether 
to transfer jurisdiction ordinarily will be made as a part of the 
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same hearing at which probable cause is determined. Under N.C.G.S. 
§ 7A-608, if the alleged felony constitutes a Class A felony and the 
District Court finds probable cause, the District Court is required to 
transfer the case to Superior Court for trial and would do so auto- 
matically as part of the order finding probable cause. Under N.C.G.8. 
§ 7A-610, if probable cause is found and a transfer of jurisdiction to 
Superior Court is not required by reason of the alleged crime being a 
Class A felony, the prosecutor or the juvenile may immediately move 
that the case be transferred to Superior Court for trial as in the case 
of an adult. N.C.G.S. § 7A-610(a). The District Court may then imme- 
diately proceed to determine whether the needs of the juvenile or the 
best interest of the State will be served by transfer of the case to 
Superior Court. Id. We simply do not believe that the legislature 
intended that the rights accorded the juvenile by N.C.G.S. § 7A-609 
would apply only with regard to the District Court’s determination of 
probable cause and not to its decision to transfer the case, since the 
District Court is authorized to make both those determinations in a 
single hearing and, in the great run of cases, does so. 


Additionally, to hold that a juvenile did not have the right to a 
hearing and to produce evidence in his own behalf on the issue of 
transfer of jurisdiction to the Superior Court for his trial as an adult 
would unnecessarily raise substantial questions as to the constitu- 
tionality of our procedures for conducting the transfer hearing con- 
templated by the statutes under consideration here. See Breed v. 
Jones, 421 U.S. 519, 528-29, 44 L. Ed. 2d 346, 355 (1975) (noting that 
the Supreme Court’s response to the gap between the originally 
benign conception of the juvenile court system and its realities “has 
been to make applicable in juvenile proceedings constitutional guar- 
antees associated with traditional criminal prosecutions”); see also 
In re Winship, 397 U.S. 358, 25 L. Ed. 2d 368 (1970); In re Gault, 387 
U.S. 1, 18 L. Ed. 2d 527 (1967). Where one of two reasonable con- 
structions of a statute will raise a serious constitutional question, it is 
well settled that our courts should adopt the construction that avoids 
the constitutional question. In re Arthur, 291 N.C. 640, 642, 231 
S.E.2d 614, 616 (1977); In re Appeal of Arcadia Dairy Farms, Inc., 
289 N.C. 456, 465-66, 223 S.E.2d 323, 328-29 (1976); cf. Kent v. United 
States, 383 U.S. 541, 557, 16 L. Ed. 2d 84, 95 (1966) (statutory con- 
struction “in the context of constitutional principles relating to due 
process and the assistance of counsel”). Accordingly, we conclude 
that when read in pari materia, N.C.G.S. §§ 7A-608, -609, and -610 
were intended by our legislature to provide a juvenile the right to a 
hearing on the issue of whether his case should be transferred to the 


IN THE SUPREME COURT 499 


STATE v. T.D.R. 
[347 N.C. 489 (1998)] 


Superior Court for his trial as in the case of an adult and the rights, 
among others, to be represented by counsel in accordance with 
N.C.G.S. § 7A-584, to testify as a witness in his own behalf, to call and 
examine witnesses, and to produce other evidence in his own behalf. — 


We next turn to the application of the foregoing principles to the 

facts presented by the record in this case. In the present case, the 
juvenile petitions were filed against the juvenile defendant, T.D.R., on 
22 August 1996. Thereafter, continuances resulting from no fault on 
the part of the juvenile or the State prevented the holding of the prob- 
able cause hearing required by N.C.G.S. § 7A-609 until 3 December 
1996—more than three months after the juvenile petitions had been 
filed. At the hearing, counsel for the juvenile waived the right to a 
hearing on the issue of probable cause and stipulated to a finding of 
probable cause. Counsel for defendant then requested a continuance 
of the hearing until 17 December 1996 in order to obtain forensic. psy- 
chological evaluations of defendant and to gather evidence concern- 
ing treatment alternatives if the District Court retained jurisdiction 
over the juvenile. The State objected to the motion for continuance, 
and the District Court proceeded to take evidence on the issue of 
transfer. The district attorney put on evidence concerning the manner 
in which the victim alleged that the juvenile defendant had forcibly 
broken into her home, armed with a knife. The district attorney also 
presented evidence that defendant forced the victim to enter the bed- 
room of the home at knifepoint and take off her clothes and that 
defendant attempted to have sex with her. The district attorney then 
stated, “Your Honor, that would be all for the foundation of evidence 
for the Court.” 


Counsel for defendant renewed defendant’s motion for a contin- 
uance to be allowed to gather evidence to present at a later time as to 
whether the District Court should retain jurisdiction. The district 
attorney then called Carolyn Cordasco, a coordinator of the 
Adolescent Sex Offender Program for Durham County Mental Health. 
She testified that she had worked exclusively with adolescent sex 
offenders for three years. She further testified: 


I've spent approximately twelve years with sex offenders and I 
spent five years in the prison system in Kansas, starting sex 
offender programs and working there, and then five years here in 
North Carolina. And I started the adult sex offender program and 
then went to Central Prison for the last couple of years to work 
with violent offenders and rapists in a combination program. 


500 IN THE SUPREME COURT 


STATE v. T.D.R. 
[347 N.C. 489 (1998)] 


[DisTRICT ATTORNEY:] Okay. So you would say over the last twelve 
years this has been your specialty? 


[Ms. Corpasco:] Absolutely. 


The district attorney then asked if Ms. Cordasco had heard the 
evidence presented at the hearing concerning the factual basis of the 
charges against the juvenile defendant. She indicated that she had. 
The following colloquy then occurred between the district attorney 
and the witness: 


[DisTRICT ATTORNEY:] And in the consideration, this juvenile was 
fifteen years old. What would your opinion or could you give 
one—do you have enough information to give an opinion regard- 
ing the nature of this act and the feasibility of this Juvenile being 
treated as a juvenile or by the nature of this act, in your opinion, 
do you believe he would—is a threat to the community and 
should be transferred as an adult and treated as an adult? If you 
can answer that. 


[Ms. Corpasco:] I listened to the facts that the detective pre- 
sented and based on my experience, working with both adults 
and juveniles and working in North Carolina’s juvenile and adult 
system, it’s, you know, my opinion that this young man commit- 

ted a very sophisticated sexual crime based on the use of a 
weapon. It was obviously planned. I mean, he had a bandana. He 
was out there. He also interjected putting his arm around her 
neck, which at any time, I don’t know if he actually cut her air off, 
but that certainly is very frightening because the victim would 
not know would he [sic] do that. And then putting her in a 
closet—in a dark closet. All these things are very, very sophisti- 
cated for someone so young. 


In the juvenile system they do not have the capacity to treat 
this serious an offense. The adult system does. Unfortunately he 
would go into the youth system first and he would have to wait 
until he was twenty-two to get sex offender treatment. However, 
I do think the crime, in and of itself, puts him at extremely high 
risk to re-offend. There’s usually a time thing. He apparently, from 
what I hear, has done fairly good in the community. But I think 
he’s a very high risk for re-offending and I don’t think the juve- 
nile system—not my program, nor the one at Dillon or at 
Swannanoa—would be equipped to handle this serious of a — 
crime. 
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He also needs some time within—-away from the community, 
within the system, to be seasoned enough to even be amenable to 
this kind of treatment. 


Counsel for defendant then cross-examined the witness. During 
cross-examination, Ms. Cordasco testified that based on her 
twelve years’ experience working with men who rape, such men were 
usually given standard psychological tests to reveal depression or 
psychosis, but that she did not know of any test that would assist in 
predicting the possibility of such a person’s reentry into the commu- 
nity or the risks he posed to the community. 


Counsel for defendant offered no evidence at the conclusion 
of the evidence for the State. The District Court then ruled as 
follows: 


On what I’ve already heard, I have to consider that if T.D.R. were 
to remain in the Juvenile Court jurisdiction and [be] sent to C.A. 
Dillon or some other training school, I believe that at age eigh- 
teen he would be released, whether he had improved or he had 
not improved, whether he had been treated or not. 


And with the—just with the evidence that I have now, I feel 
that we have been about as thorough and lenient as we can be on 
him. ’m going to have him transferred to Superior Court. 


The District Court denied the motion and entered an order find- 
ing probable cause and transferring jurisdiction over the juvenile 
defendant to the Superior Court and giving the reasons for the trans- 
fer. In its order, the District Court stated that the needs of the juve- 
nile, or the best interests of the State, or both, would be served by 
transfer of the case to Superior Court. The order also stated as rea- 
sons for the transfer that 


[t]he attorney for the juvenile waived probable cause after having 
received laboratory results which the juvenile’s attorney had 
processed. The Court finds that juvenile services would not be | 
adequate to rehabilitate the juvenile and/or protect the commu- 
nity. The fact that this juvenile would automatically be released 
from Division of Youth Services at age 18 weighs heavily on the 
Court & would be inappropriate in this case to retain at the juve- 
nile level. 


Thereafter, the grand jury of Durham County indicted defendant 
for the crimes charged. The juvenile defendant then moved under 
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N.C.G.S. § 15A-954(a) that the Superior Court dismiss the indictments 
and remand the case against him to the District Court “for a full and 
meaningful transfer hearing.” After reviewing the transcript of the 
hearing before the District Court and other documents in the District 
and Superior Court files, the Superior Court made findings and con- 
clusions and ordered that the indictments against defendant be 
vacated. Defendant contends that the Superior Court properly 
entered this order. For the following reasons, we disagree. 


In one of its conclusions of law in support of its order, the 
Superior Court concluded that “[t]he District Court in this case 
denied the Juvenile-Defendant Due Process of law and fundamental 
fairness by its refusal to hear or consider the juvenile’s evidence with 
regard to the appropriateness of retaining jurisdiction in the District 
Court Division.” This conclusion by the Superior Court does not find 
support either in the Superior Court’s findings of fact or in the tran- 
script of the hearing held by the District Court on the issue of trans- 
fer. The only finding by the Superior Court related to this issue was 
that the juvenile defendant had been denied the opportunity to pre- 
sent evidence contradicting the expert testimony of the State’s wit- 
ness, Ms. Cordasco. Specifically, the Superior Court found that 
“Tc]ounsel was denied an opportunity to do so by [the denial of] a 
two-week continuance.” This finding was in response to the only 
argument made by defendant before the Superior Court and before 
this Court as to why his constitutional rights were violated. 


Defendant did not contend before the Superior Court, and does 
not argue before this Court, that the District Court refused to hear or 
consider any evidence he sought to introduce. The transcript of the 
District Court hearing does not reflect that defendant was ever pre- 
vented from introducing evidence. Instead, the transcript reveals that 
at each point at which defendant could have offered any evidence he 
had on the issue of transfer, defendant, through counsel, renewed his 
motion for a continuance to gather such evidence. The argument 
defendant made before the Superior Court and here is that the 
District Court’s order violated his constitutional rights by denying his 
motion for a continuance of the hearing to gather evidence. 


. [4] Whether to allow or deny a motion to continue any legal pro- 
ceeding is a matter ordinarily addressed to the sound discretion of 
the trial court, and its ruling is not reversible on appeal absent an 
abuse of discretion. State v. Jones, 342 N.C. 523, 530, 467 S.E.2d 12, 
17 (1996). We recognize that numerous decisions of the appellate 
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courts of this state have indicated that, in such situations, the appeal- 
ing party must demonstrate a “gross abuse” or “manifest abuse” of 
discretion. We further recognize that our use of such phrases has 
created some confusion as to whether there is more than one stand- 
ard for, or type of, abuse of discretion; there is not. Our use of 
phrases such as “gross abuse” and “manifest abuse” of discretion 
originated in earlier cases, before the term “abuse of discretion” had 
been given any definitive meaning. E.g., State v. Gibson, 229 N.C. 497, 
50 $.E.2d 520 (1948); State v. Farrell, 223 N.C. 321, 26 S.B.2d 322 
(1943). More recently, however, we have given a more complete and 
definite meaning to the legal term “abuse of discretion” by holding 
that an abuse of discretion is established only upon a showing that a 
court’s actions “are manifestly unsupported by reason.” White v. 
White, 312 N.C. 770, 777, 324 8.E.2d 829, 832 (1985). Further, we have 
emphasized that any “ruling committed to a trial court’s discretion is 
to be accorded great deference and will be upset only upon a show- 
ing that it was so arbitrary that it could not have been the result of a 
reasoned decision.” Jd. Any such abuse of discretion is a fortiori 
“gross” or “manifest” as those terms have been used in prior cases of 
the appellate courts of this state. There is but one type of abuse of 
discretion. 


[5] For clarity, we reemphasize that a motion for continuance is ordi- 
narily addressed to the sound discretion of the trial court. In such 
cases, the trial court’s ruling will not be disturbed unless it is mani- 
festly unsupported by reason, which is to say it is so arbitrary that it 
could not have been the result of a reasoned decision. [d.; State v. 
Wooten, 344 N.C. 316, 337, 474 $.E.2d 360, 372 (1996), cert. denied, 
— U.S. —,, 187 L. Ed. 2d 348 (1997); State v. Mutakbbic, 317 N.C. . 
264, 273, 345 S.E.2d 154, 158 (1986). However, if the motion to con- 
tinue is based on a constitutional right, the trial court’s ruling thereon 
presents a question of law that is fully reviewable on appeal. Jones, 
342 N.C. at 530, 467 S.E.2d at 17; State v. Smith, 310 N.C. 108, 112, 
310 $.B.2d 320, 323 (1984). Here, defendant has argued, as he ar- 
gued in the Superior Court, that the District Court’s denial of his 
motion for a continuance to gather evidence on the issue of whether 
jurisdiction over him should have been transferred to the Superior 
Court denied him the constitutional right of presenting evidence on 
his own behalf. 


[6] Defendant contends that the denial of his motion for a continu- 
ance prevented his introducing evidence in his own behalf because 
he simply did not have adequate time to gather such evidence. The 
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record indicates that defendant gave no reason at the hearing before 
the District Court as to why the time he had been allowed to gather 
evidence and prepare for its presentation had not been sufficient. The 
record indicates that defendant was on notice of the allegations 
against him from the date of the filing of the juvenile petitions on 22 
August 1996. The holding of a probable cause hearing was delayed in 
part because of the District Court’s accommodation of defendant's 
request that his own experts be permitted to conduct DNA testing on 
the State’s evidence prior to a determination of probable cause. The 
State relinquished custody of its as-yet-unanalyzed evidence for such 
testing by defendant’s experts in response to a court order. A proba- 
ble cause hearing was set for 18 November 1996. On 4 November 
1996, defendant moved for a continuance of that hearing. The District 
Court granted his motion and continued the probable cause hearing 
until 3 December 1996. 


Defendant made no further motion for a continuance until after 
he had appeared at the 3 December 1996 hearing and stipulated that 
probable cause existed. His motion to continue was made orally at 
that time. Defendant offered no explanation as to why the more than 
three months from 22 August 1996 until 3 December 1996 had not 
been a sufficient time for him to secure any necessary evidence. 
Further, defendant submitted no affidavits to the District Court indi- 
cating any fact that might be proved by any witness if the continu- 
ance were granted. 


This Court has stated that “before ruling on a motion to continue 
the judge should hear the evidence pro and con, consider it judicially 
and then rule with a view to promoting substantial justice.” Shankle 
v. Shankle, 289 N.C. 473, 483, 223 S.E.2d 380, 386 (1976). Here, the 
District Court allowed both defendant and the State to be heard on 
the motion to continue before ruling. No evidence was offered with 
regard to the motion. In light of the fact that defendant had more than 
three months to prepare and that the District Court continued the 
hearing date more than once and entered orders assisting defendant 
in gathering evidence when requested, we conclude that the District - 
Court did not abuse its discretion or commit any constitutional error 
in denying defendant’s motion for a further continuance. See Jones, 
342 N.C. at 531, 467 S.E.2d at 18 (denial of continuance not error or 
abuse of discretion where defendant’s oral motion to continue to 
secure psychiatric evaluation was made on the date set for trial, was 
not supported by affidavit, and did not set forth detailed proof to 
establish grounds for further delay); State v. McCullers, 341 N.C. 19, 
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32-33, 460 S.E.2d 163, 171 (1995) (same); State v. Branch, 306 N.C. 
101, 105, 291 S.E.2d 653, 657 (1982) (same); State v. Searles, 304 N.C. 
149, 155, 282 S.E.2d 430, 434 (1981) (same); State v. Cradle, 281 N.C. 
198, 208, 188 S.E.2d 296, 303 Sane) cert. denied, 409 U.S. 1047, 34 
L. Ed. 2d 499 (1972). 


[7] Defendant further argues that the District Court erred in denying 
a continuance because he did not have notice that the issue of trans- 
fer of jurisdiction to Superior Court would be considered at the prob- 
able cause hearing. We disagree. The applicable statutes themselves 
give notice that upon a finding of probable cause, either the juvenile 
or the prosecutor may make a motion for transfer of jurisdiction to 
the Superior Court and that the District Court may immediately pro- 
ceed to a ruling on such motion. N.C.G.S. §§ 7A-608, -610(a). Further, 
- the transcript of the hearing reveals that defendant had notice in fact 
that the hearing on the issue of transfer of jurisdiction would or 
might be held immediately upon a finding of probable cause. Counsel 
for defendant implicitly acknowledged being on such notice when 
she stated during the hearing, “[W]e are waiving probable cause at 
this time and we're going to ask, Judge, that we have a continuance 
of the transfer hearing until December 17th.” Additionally, after the 
District Court had announced that it would enter an order transfer- 
ring defendant to the jurisdiction of the Superior Court, counsel for 
defendant indicated actual prior notice that the issue of transfer 
would be considered by stating: 


Your Honor, I know you’ve made your ruling on this and I 
would ask you to reconsider for this one reason. Ms. Cordasco 
testified that one of the things they look for when they have peo- 
ple coming to their program is an MMPI and some of the same 
testing that he’s going through right now. We don’t have—we’ve 
not had an opportunity to present any evidence to show whether 
or not there is anything in the juvenile system that could help him 
and we would have recommendations from our forensic psychol- 
ogist that could tell the Court and give the Court more of a basis 
in which whether or not this thing should be transferred to adult 
court. 


We understand this is a serious crime and we understand we 
have waived probable cause and that’s one of the things we took 
a chance on when we waived it... . | 


(Emphasis added.) This argument by defendant is without merit. 
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[8] The Superior Court also based its order vacating the indictments 
against defendant and purporting to remand jurisdiction to the 
District Court upon another ground. The Superior Court concluded as 
a matter of law that the District Court order transferring jurisdiction 
“was not supported by competent evidence” to the extent that it was 
based upon the reason that there was “a lack of rehabilitative serv- 
ices for this juvenile in the Juvenile Court Division.” This conclusion 
by the Superior Court is not supported by the transcript of the 
District Court hearing or by any other document that was before the 
Superior Court. Instead, it seems that the Superior Court’s conclusion 
was based on its disagreement with the testimony of the State’s 
expert and with the District Court’s action based on that evidence. 
Therefore, the Superior Court erred in this conclusion. 


The State’s expert, Ms. Cordasco, testified in detail as to her 
lengthy experience and qualifications. Defendant never objected to 
her testimony and never requested that the court make any findings 
of fact. Cf. State v. Bullard, 312 N.C. 129, 322 S.E.2d 370 (1984) (trial 
court did not err in permitting witness to testify as an expert without 
making findings of fact as to her qualifications where defendant did 
not specifically request that the court make such findings). In the 
absence of a request by defendant for the trial court to make a find- 
ing concerning the qualifications of a witness as an expert, it is not 
necessary that the record show an express finding on this issue—the 
finding being deemed implicit in the ruling admitting or rejecting the 
opinion testimony of the witness. State v. Perry, 275 N.C. 565, 169 
S.E.2d 839 (1969). This is particularly true where, as here, there is 
ample evidence to support a finding that the witness is an expert or 
where, as here, defendant does not object to the witness’ being found 
to be an expert. State v. Mitchell, 283 N.C. 462, 196 8.E.2d 736 (1973) 
(evidence to support a finding that the witness was an expert); Perry, 
275 N.C. 565, 169 S.E.2d 839 (no objection to witness’ being treated as 
an expert). Where, as here, there was sufficient evidence to support 
a finding that the witness was an expert, it is presumed that the court 
found the witness to be an expert before admitting the testimony, 
notwithstanding the absence of a specific finding to this effect. Olan 
Mills, Inc. v. Cannon Aircraft Executive Terminal, Inc., 273 N.C. 
519, 160 S.E.2d 735 (1968). Therefore, the Superior Court erred in its 
findings and conclusion to the effect that there was no competent 
expert evidence before the District Court on the issue of the avail- 
ability of rehabilitative services for defendant as a juvenile and that 
the order of the District Court must be vacated for that reason. 
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For the foregoing reasons, the order of the Superior Court vacat- 
ing and dismissing the indictments against defendant and purporting 
to remand jurisdiction to the District Court was in error and must be 
reversed. However, the order of the Court of Appeals did not reverse 
the order of the Superior Court. Instead, the Court of Appeals, pro- 
ceeding on the mistaken assumption that the Superior Court acted 
without jurisdiction, vacated the order of the Superior Court. The 
Court of Appeals erred in vacating the order of the Superior Court 
rather than reversing that order. | 


As previously explained in this opinion, once the District Court 
has transferred jurisdiction over a juvenile to the Superior Court, the 
Superior Court has complete jurisdiction, including jurisdiction and 
authority to hear and dispose of motions to dismiss the charges 
stated in the criminal pleadings against the defendant in the Superior 
Court. N.C.G.S. § 15A-954(a). Here, the Superior Court had jurisdic- 
tion; it simply committed reversible error. Therefore, the order of the 
Court of Appeals also must be reversed. 


For the foregoing reasons, the order of the Court of Appeals 
vacating the order of the Superior Court is reversed. The order of the 
Superior Court vacating and dismissing the indictments against 
defendant and purporting to remand jurisdiction over the juvenile 
defendant to the District Court is also reversed. This case is 
remanded to the Court of Appeals for its further remand to the 
Superior Court, Durham County, for reinstatement of the indictments 
against defendant and for further proceedings not inconsistent with 
this opinion. 


ORDER OF THE COURT OF APPEALS: REVERSED; 


ORDER OF THE SUPERIOR COURT: REVERSED AND 
REMANDED FOR REINSTATEMENT OF INDICTMENTS AND FUR- 
THER PROCEEDINGS. 
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STATE OF NORTH CAROLINA v. TERRY WAYNE MICKEY 


No. 303495 
(Filed 6 February 1998) 


Criminal Law § 1129 (NCI4th Rev.)— Fair Sentencing 
Act—conspiracy to murder—aggravating factor—induce- 
ment of another—same evidence not used for conviction 
and sentence 

The trial court did not err when imposing a sentence under 
the Fair Sentencing Act for conspiracy to commit first-degree 
murder by finding the statutory aggravator that defendant 
induced another to commit the offense. Although defendant con- 
tended that the trial court must have used the same evidence that 
the jury relied upon in finding the agreement element of conspir- 
acy, the State introduced evidence tending to prove inducement 
in addition to that tending to prove agreement and the court did 
not need to rely on evidence necessary to prove the crime when 
finding the aggravating factor. 


. Criminal Law § 1227 (NCI4th Rev.)— Fair Sentencing 


Act—mitigating factor—no record of convictions—not 
found—peremptory instruction in capital phase 

There was no prejudicial error when the trial court sentenced 
defendant under the Fair Sentencing Act for conspiracy to com- 
mit first-degree murder without finding the mitigating factor that 
he had no record of criminal convictions after peremptorily 
instructing the jury in the capital sentencing hearing to find the 
nonstatutory mitigating circumstance that defendant had no 
prior criminal convictions. The trial court ordinarily is not 
required to find the same mitigating factors in felony senten- 
cing as were previously found by a jury in capital sentencing, and 
the burden under the Fair Sentencing Act is on defendant. 
Defendant here never produced any evidence of the factor and it 
will not be inferred from an otherwise silent record. There was 
error in the capital sentencing hearing in that the only support for 
the peremptory instruction was defense counsel’s assertion at the 
sentencing charge conference, which was not probative; how- 
ever, the error was in defendant's favor. 
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3. Search and Seizure § 56 (NCI4th)— items seized from mur- 
der scene—plain view—admissible 


The trial court did not err in a capital first-degree murder 
prosecution (life sentence) by admitting into evidence items 
seized at the murder scene where the lead investigator on the 
scene ordered the seizure of evidence in the bedroom where the 
body was found; officers seized a bloodstained mattress and box 
springs; after the mattress and box springs were removed, offi- 
cers found bullets on top of several pornographic magazines 
addressed to someone other than defendant; and the officers 
seized the bullets, magazines, and a credit card issued to some- 
one not a member of the household which was on a desk eight 
feet from the body. Uncontroverted evidence indicated that the 
officers were lawfully securing the scene of a homicide and seiz- 
ing evidence directly and obviously related thereto when they 
inadvertently discovered additional evidence which, by its nature 
and under the circumstances, was likely to lead to the identity of 
the killer or a material witness. The seizure was lawful under the 
plain view exception. 


4. Evidence and Witnesses § 292 (NCI4th)— crimes for 
which defendant not charged—relevant to conspiracy— 
admissible 


The trial court did not err in a prosecution for first-degree 
murder and conspiracy to commit murder by denying defendant’s 
motion to exclude evidence of theft and unlawful use of credit 
cards, prior misconduct for which defendant had not been 
charged. Evidence of defendant’s financial dealings with his 
co-conspirator was relevant to understanding the leverage 
defendant exerted in inducing and conspiring with him to commit 
murder, and, because defendant’s use of stolen credit cards was 
important to understanding the nature of the conspiracy and the 
later murder, there is no basis for concluding that the trial court 
abused its discretion in ruling that the risk of prejudice did not 
outweigh the probative value. 


5. Evidence and Witnesses § 3189 (NCI4th)— murder and 
conspiracy—statement of testifying witness to officer— 
admitted in part 

The trial court did not err in a prosecution for first-degree 


murder and conspiracy to murder by admitting an unsworn state- 
ment to an investigating officer where the witness testified that 
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defendant had solicited him to commit the murder and that he 
had sold defendant the murder weapon, and his earlier statement 
to investigators, with portions removed, was admitted to corrob- 
orate the trial testimony. Although defendant argues that the 
removed portions were inconsistent with the testimony and that 
the trial court denied him the impeachment value of the in- 
consistencies, the removed portions would be more accurately 
characterized as new or additional facts. Most of the removed 
portions pertained to matters about which the witness was not 
asked on the witness stand and would have been more prejudicial 
to defendant than the witness’s trial testimony or the statement 
as introduced. One removed portion was arguably inconsistent 
with the witness’s testimony, but its value for purposes of 
impeachment would have been negligible. 


Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from a 
judgment imposing a sentence of life imprisonment entered by 
Stanback, J., on 2 February 1995 in Superior Court, Randolph County, 
upon a jury verdict of guilty of first-degree murder. Defendant's 
motion to bypass the Court of Appeals as to the judgment sentencing 
him to imprisonment for twenty years for conspiracy to commit first- 
degree murder was allowed 1 July 1997. Heard in the Supreme Court 

8 September 1997. 


Michael F Easley, Attorney General, by Debra C. Graves, 
Assistant Attorney General, for the State. 


Malcolm Ray Hunter, Jr, Appellate Defender, by J. Michael 
Smith, Assistant Appellate Defender, for defendant-appellant. 


MITCHELL, Chief Justice. 


Defendant was indicted on 5 August 1992 for first-degree murder 
and conspiracy to commit first-degree murder. He was tried capitally 
at the 7 November 1994 Criminal Session of Superior Court, 
-Randolph County, Judge A. Leon Stanback presiding. The jury found 
defendant guilty of both charges. At the conclusion of a separate cap- 
ital sentencing proceeding, the jury recommended a sentence of life 
imprisonment for the first-degree murder conviction. The trial court 
sentenced defendant to imprisonment for life for the murder convic- 
tion and imposed a consecutive sentence of twenty years’ imprison- 
ment on the conspiracy conviction. 


The State’s evidence tended to show inter alia that in the early 
morning hours of 29 June 1992, defendant’s first cousin, Chris Cook, 
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entered defendant’s home, where he shot and killed defendant’s wife, 
Melissa Cooper Mickey. Defendant Terry Mickey had hired and con- 
spired with Cook to perform the killing for $10,000. Cook ultimately 
confessed to the murder and implicated defendant. 


Defendant and Melissa had been separated in 1985 or 1986 and 
later reconciled. Defendant had lived with another woman during 
their separation. Defendant later met Cindi Rinaldi, a co-worker at 
the post office, and began a relationship with her. Defendant told 
Rinaldi that he was planning to divorce his wife but that an attorney 
had advised that he wait until his bills were paid. 


Defendant solicited Joe Ray to murder defendant’s wife about 
eight months before she was killed. Ray refused to participate. 
Defendant asked Ray if his nephew would kill defendant’s wife, and 
Ray said no. Defendant then asked Ray to get a gun for him, which 
Ray did. 


Defendant’s cousin, Chris Cook, was in the Marine Corps 
stationed at Virginia Beach when defendant phoned to ask if he 
knew of a way to raise $50,000. At one point, Cook and defendant 
planned to rob a drug dealer to raise money, but they did not go 
through with the plan. 


In 1990 or 1991, Cook learned that defendant was making pur- 
chases and cash advances using credit cards he had stolen from the 
mail while he was a postal employee. Defendant sometimes gave 
Cook cash advances drawn on the stolen credit cards. Defendant also 
gave Cook a video cassette recorder and, in June 1991, an engage- 
ment ring for Cook’s fiancée, paying for the purchases of those items 
with the stolen credit cards. 


Cook was discharged from the Marine Corps on 3 September 
1991. He broke up with his fiancée in January or February 1992 and 
' pawned the ring, which defendant later redeemed from the pawn 
shop. In June 1992, defendant offered Cook $5,000 to kill defendant’s 
wife Melissa. Cook refused the offer. Defendant repeated his offer to 
Cook on 14 June 1992. Defendant reminded Cook of all the cash and 
gifts he had given him. Cook continued to refuse the offer and tried 
to avoid defendant. Defendant went to Cook’s house and promised to 
pay $5,000 before the killing and $5,000 after defendant received 
$50,000 from an insurance policy defendant had taken out on Melissa 
several months earlier. Cook finally agreed to defendant’s scheme to 
kill Melissa. 
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Defendant and Cook met at defendant’s house on Sunday, 28 June 
1992, to plan the murder. Defendant’s children were at the beach with 
Melissa’s parents, and he stated that he wanted the killing done that 
night or the next morning. Defendant met Cook at about 2:45 a.m. and 
took him to defendant's home. Defendant gave Cook a ski mask, sur- 
gical gloves, and a .38-caliber revolver loaded with six rounds of 
ammunition. Defendant told Cook to wait thirty to forty-five minutes 
before killing Melissa so defendant could establish an alibi. 


Cook entered the house through a door left unlocked by defend- 
ant by prior arrangement and found Melissa lying in bed. He shot 
Melissa in the right jaw. She writhed her way to the far side of the 
bed. Cook went around the bed, where, firing through a pillow to 
muffle the sound, he shot her in the back of the head and through the 
back. He ran from the house, removed the mask and gloves, and hid 
the gun and mask under a pile of rocks. Cook then called his room- 
mate for a ride home from a convenience store, where he was seen by 
witnesses. Cook told his roommate that he had been at a construction 
site early that morning. He claimed that because they had run out of 
supplies, he was jogging home when he fell and hurt himself. 


When Cook arrived at his home, he washed his clothes and con- 
tacted his employer, Tim Edwards, to establish an alibi. He wanted 
Edwards to say that he had been working at one of Edwards’ job sites 
early that morning. Thinking that Cook had gotten into some minor 
trouble, Edwards agreed to the scheme. Edwards later disavowed 
Cook’s alibi when Edwards was questioned by investigators and real- 
ized that Cook wanted an alibi for the morning of the murder. 


Melissa Mickey’s friends and co-workers at L&M Floor Covering 
had become concerned that she had not come to work by the time 
defendant phoned and asked for her at 10:00 to 10:30 a.m. Annette 
Owens went to defendant and Melissa’s home to look for Melissa. She 
found Melissa’s car in the garage but did not find Melissa. She dis- 
cussed her concerns with her co-workers and Garland Lawson, 
the store owner. Lawson contacted the Lenoir County Sheriff’s 
Department to have a deputy check the house. Lawson met Deputy | 
Greer at the house, and they went through it together. They found 
Melissa’s body in a kneeling position on the floor at the side of the 
bed, with one elbow lying on the mattress. Lawson and Deputy Greer 
left the house, called for assistance, and waited outside. 


Detective Sergeant Jeff Wilhoit arrived and helped secure the 
murder scene. Detective Don Andrews, the lead investigator, went 
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into the house and observed evidence in the master bedroom. 
Andrews ordered the seizure of evidence from the master bedroom. 
Officers seized evidence, including the bloodstained mattress and 
box springs, bullets found on top of several pornographic magazines, 
addressed to someone other than defendant, and the magazines > 
themselves. The magazines and bullets were found under the bed 
after the mattress and box springs were removed. Officers also seized 


a credit card issued to someone not a member of the household 


which was lying on top of a roll- -top desk. 


In his first assignment of error, defendant contends that when 
imposing a sentence under the Fair Sentencing Act in excess of the 
presumptive sentence for his conspiracy conviction, the trial court 
erroneously found the statutory aggravating factor that defendant 
induced others to participate in the commission of the offense and 
erroneously failed to find the statutory mitigating factor that defend- 
ant had no record of criminal convictions. N.C.G.S. § 15A-1340.4 
(1988) (repealed effective 1 October 1994). The Fair Sentencing Act 
applied to crimes committed before 1 October 1994; because the con- 
spiracy in question here took place prior to that date, defendant was 
sentenced under this statute. Under the Fair Sentencing Act, “the sen- 
tencing judge must find and weigh aggravating and mitigating factors 
before imposing a sentence greater than the presumptive sentence 
set by the statute.” State v. Flowers, 347 N.C. 1, 41, 489 S.E.2d 391, 
414, at *22 (1997). We address defendant’s two arguments in support 
of this assignment of error in turn: 


[1] First, defendant argues that the trial court erroneously found the 
statutory aggravator that defendant induced Cook to participate in 
the offense. He contends that the trial court must have used the same 
evidence that the jury relied upon in finding the agreement element 
of the crime of conspiracy when the trial court later found the aggra- 
vating factor of inducement. Defendant contends that the only evi- 
dence supporting the inducement aggravator was identical to the evi- 
dence supporting the agreement element of the conspiracy. More 
specifically, defendant avers that evidence of his solicitation of 
Cook’s participation was the only evidence supporting the jury’s find- 
ing of the agreement element of the conspiracy charge and the only 
evidence supporting the trial court’s finding the inducement BeELaye 
tor in sentencing. We disagree. 


A sentence is aggravated to account for a defendant’s culpable 
conduct that goes beyond what was necessary to commit the crime 
for which he is being sentenced. State v. Thompson, 318 N.C. 395, 
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397-98, 348 S.E.2d 798, 800 (1986). The evidence used to establish an 
element of a crime cannot then be used to prove an aggravating fac- 
tor of the same crime. State v. Hayes, 323 N.C. 306, 312, 372 S.E.2d 
704, 707-08 (1988). However, evidence tending to show inducement 
and evidence tending to show agreement are not necessarily one and 
the same. State v. Wilson, 338 N.C. 244, 257, 449 S.E.2d 391, 399 
(1994). In this case, the State introduced evidence in addition to that 
tending to prove the agreement element of the conspiracy, which 
additional evidence tended to prove inducement. The State produced 
evidence that defendant tried on several occasions to persuade Cook 
to kill his wife. Defendant offered to pay Cook. He went to Cook’s 
home to try to talk him into killing his wife. He also reminded Cook 
of past favors in an effort to make him feel guilty and obligated. This 
evidence supported the finding that defendant induced Cook to enter 
‘the conspiracy and to kill Melissa. 


Other evidence supported the jury’s finding of the agreement ele- 

ment of the crime of conspiracy. Independent evidence tending to 
show agreement included evidence that defendant agreed to drive 
Cook to defendant and Melissa’s house; defendant brought a gun, 
mask, and gloves for Cook; and defendant told Cook which door 
would be unlocked. Also, agreement could be inferred from the fact 
that Cook did in fact kill defendant’s wife. Therefore, the trial court 
did not need to rely on evidence necessary to prove the crime when 
finding the inducement aggravating factor. The trial court properly 
found the aggravating factor that defendant induced Cook to kill his 
wife. | _ 
[2] Second, defendant argues in support of this assignment of error 
that, in sentencing him for the conspiracy, the trial court should have 
found the statutory mitigating factor that he had no record of crimi- 
nal convictions. N.C.G.S. § 15A-1340.4(a)(2)(a). Defendant points out 
that in its capital sentencing instructions to the jury, the trial court 
peremptorily instructed the jury to find the nonstatutory mitigating 
circumstance that defendant had no prior criminal convictions. 
Defendant reasons that because of this instruction in the capital sen- 
tencing proceeding, the trial court was required to find the same mit- 
igator when sentencing him under the Fair Sentencing Act for the 
felonious conspiracy. We disagree. 


Under the Fair Sentencing Act, the trial court was required to 
consider the statutorily enumerated mitigating factors it found to 
exist. Furthermore, the trial court “must find a mitigating factor when 
the evidence is uncontradicted, substantial, and manifestly credible.” 
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State v. Tucker, 329 N.C. 709, 725, 407 S.E.2d 805, 815 (1991). The bur- 
den was on defendant to produce such evidence and to prove the fac- 
tor by a preponderance of the evidence. Jd. However, the trial court 
ordinarily is not required to find the same mitigating factors in felony 
sentencing as were previously found by a jury in capital sentencing. 
Id. 


In the instant case, defendant never produced any evidence of the 
statutory mitigating factor that defendant had no record of criminal 
convictions. Instead, defendant asserts on appeal that the finding of 
an analogous mitigator in the capital sentencing proceeding consti- 
tutes evidence of the mitigator for felony sentencing purposes. We 
- will not infer from an otherwise silent record that defendant had no 
record of criminal convictions. See State v. House, 340 N.C. 187, 456 
S.E.2d 292 (1995); State v. Williams, 274 N.C. 328, 163 S.E.2d 353 
(1968). Defendant failed to produce evidence supporting the mitiga- 
tor. Therefore, the fact that the trial court failed to find a mitigating 
factor in the felony sentencing proceeding under the Fair Sentencing 
Act that is analogous to the mitigating circumstance found by the jury 
in the capital sentencing proceeding is not error. 


There was error related to the mitigator in question here, but it 
occurred in the trial court’s capital sentencing instructions to the 
jury. There, the trial court peremptorily instructed the jury to find the - 
nonstatutory mitigating circumstance that defendant had no record 
of criminal convictions. However, during the capital sentencing pro- 
ceeding, the only support for that mitigating circumstance was 
defense counsel’s assertion of it during the sentencing charge confer- 
ence; thus, no evidence was introduced in this regard. In State v. 
Thompson, we said that the State’s mere assertion that an aggravat- 
ing factor exists does not require the court to find the factor in sen- 
tencing. State v. Thompson, 309 N.C. 421, 424-25, 307 S.E.2d 156, 159 
(1983). Here, defendant’s mere assertion that a mitigating factor 
exists was not probative of its existence. State v. Jones, 309 N.C. 214, 
221, 306 S.E.2d 451, 456 (1983). The trial court erred in peremptorily 
instructing the jury at the capital sentencing proceeding to find this 
mitigating circumstance in the absence of evidence to support the 
finding. However, this error operated in favor of defendant in the cap- 
ital sentencing proceeding and may well have caused the jury to 
reach its recommendation of a life sentence rather than the death 
penalty. For this reason, the error does not entitle defendant to a new 
sentencing hearing on the conspiracy charge. This assignment of 
error is overruled. | 
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[3] In his next assignment of error, defendant contends that the 
trial court erred by admitting into evidence some of the items seized 
at the murder scene. He contends that this evidence was not a proper 
product of the plain view exception to the warrant requirement. 
Defendant argues that the seizure of a credit card found on top of a 
desk just eight feet from the victim’s body constituted an improper 
seizure not justified under the plain view exception. Defendant fur- 
ther argues that the seizure of several pornographic magazines 
addressed to someone other than defendant that were discovered 
under the bed after the mattress and box springs were properly 
seized and on which two bullets were found did not fall within the 
plain view exception. We disagree. 


Initially, “‘[ijt must always be remembered that what the 
Constitution forbids is not all searches and seizures, but unreason- 
able searches and seizures.” State v. Scott, 343 N.C. 3138, 328, 471 
S.E.2d 605, 614 (1996) (quoting Elkins v. United States, 364 U.S. 206, 
222, 4 L. Ed. 2d 1669, 1680 (1960)). In the present case, we examine a 
search initially permitted under the exigent circumstances exception, 
the scope of which was incrementally expanded to include seizures 
under the plain view exception. 


As explained by the United States Supreme Court, a seizure is 
lawful under the plain view exception when the officer was in a 
place where he had a right to be when the evidence was discov- 
ered and when it is immediately apparent to the police that the 
items observed constitute evidence of a crime, are contraband, or are 
subject to seizure based upon probable cause. Horton v. California, 
496.U.S. 128, 110 L. Ed. 2d 112 (1990); see State v. Church, 110 N.C. 
App. 569, 4380 S.E.2d 462 (1993). The North Carolina General 
Assembly has imposed an additional requirement, not mandated 
by the Constitution of the United States, that the evidence discov- 
ered in plain view must be discovered inadvertently. N.C.G.S. 
§ 15A-253 (1988). See generally Horton v. California, 496 U.S. 128, 
110 L. Ed. 2d 112 (rejecting the plurality opinion in Coolidge v. New 
Hampshire, 403 U.S. 448, 29 L. Ed. 2d 564 (1971), which indicated 
that discovery of evidence under the plain view exception must be 
inadvertent). 


In the present case, defendant has not challenged the officers’ 
right to secure the murder scene or seize evidence obviously related 
to the murder, such as the victim’s body and the bloodstained mat- 

tress. Defendant concedes that the investigators were lawfully in the 
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bedroom carrying out these duties. We conclude that when investiga- 
tors were securing the bedroom in which the murder victim was 
found, it would have been immediately apparent to them that the 
items bearing names other than the victim’s or defendant’s could be 
evidence of a crime, in that they were likely to reveal the identity of 
the killer or a material witness. 


Defendant’s contention that Arizona v. Hicks controls here and 
compels exclusion of the evidence is erroneous. In Hicks, officers 
lawfully entered the defendant’s apartment to search for the shooter, 
additional victims, and weapons, after a bullet was fired through the 
defendant’s floor, injuring a man below. Arizona v. Hicks, 480 U.S. 
321, 323, 94 L. Ed. 2d 347, 353 (1987). One of the officers noticed some 
expensive stereo equipment in the defendant’s otherwise squalid 
apartment. Jd. Acting only on reasonable suspicion, the officer 
moved the equipment to gain access to the serial numbers, recorded 
the serial numbers, and reported them to headquarters. Id. at 323-24, 
94 L. Ed. 2d at 353. After being informed that the equipment had been 
stolen in an armed robbery, he seized the equipment. Jd. The Supreme 
Court of the United States concluded that by moving the equipment, 
the officer had conducted a new search separate and apart from the 
search permitted by the exigent circumstances exception for “the 
shooter, victims, and weapons that was the lawful objective of his 
entry into the apartment.” Jd. at 235, 94 L. Ed. 2d at 354. The Court 
held that this new search was not supported by probable cause and 
that the evidence it yielded must be suppressed. 


In the present case, uncontroverted evidence indicated that the 
officers were lawfully securing the scene of a homicide and seizing 
evidence directly and obviously related thereto when they inadver- 
tently discovered additional evidence which, by its nature and under 
the circumstances, was likely to lead to the identity of the killer or a 
material witness. The seizure of such evidence under these circum- 
stances was lawful under the plain view exception. Defendant's 
assiemnent of error is overruled. 


[4] Defendant next complains that the trial court erred when it 
denied his motion to exclude evidence of his prior misconduct—the 
theft and unlawful use of credit cards—for which he had not been 
charged. Defendant argues that the relevance of this evidence was 
questionable and that its value was outweighed by the danger of 
unfair prejudice and needless presentation of cumulative evidence. 
We disagree. 
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Evidence is relevant if it has “any tendency to make the existence 
of any fact that is of consequence to the determination of the action 
more probable or less probable than it would be without the evi- 
dence.” N.C.G.S. § 8C-1, Rule 401 (1983). Evidence of defendant's 
financial dealings with Chris Cook was relevant to understanding the 
leverage he exerted against Cook in inducing and conspiring with him 
to commit murder. Such evidence tending to show how defendant 
induced Cook was relevant to a determination of guilt on both 
charges. Here, the evidence tended to help the jury understand the 
friendship between defendant and Cook and how defendant 
exploited their friendship to induce Cook to commit murder. 
Specifically, the evidence tended to show that defendant used stolen 
credit cards to obtain cash and goods which he gave Cook and that 
he later reminded Cook of this fact to bring pressure upon him to 
agree to the murder. These mechanics of the conspiracy and murder 
were facts of consequence to the determination of guilt. 


Furthermore, this Court has consistently held that Rule 404(b) is 
a “general rule of inclusion of relevant evidence of other crimes, 
wrongs or acts by a defendant, subject to but one exception requiring 
its exclusion if its only probative value is to show that the defendant 
has the propensity or disposition to commit an offense of the nature 
of the crime charged.” State v. Coffey, 326 N.C. 268, 278-79, 389 
S.E.2d 48; 54 (1990). The evidence in the instant case was properly 
admitted to prove more than defendant’s propensity to commit an 
offense of the nature of the crime charged. /d. A jury could reason- 
ably find that defendant’s use of stolen credit cards to give money and 
other presents to Cook tended to establish one reason for Cook’s 
eventual agreement to defendant’s request to murder the victim and 
for Cook’s entering into the conspiracy with defendant. 


Defendant also contends that the probative value of the evidence 
was outweighed by its prejudicial nature and because it was a need- 
less presentation of cumulative evidence. “Evidence may be excluded 
if its probative value is substantially outweighed by the danger of 
unfair prejudice ... or needless presentation of cumulative evi- 
dence.” N.C.G.S. § 8C-1, Rule 403 (1983) (emphasis added). The deter- 
mination to exclude evidence on these grounds is left to the sound 
_ discretion of the trial court. State v. Wilson, 345 N.C. 119, 478 S.E.2d 
507 (1996). “A trial court may be reversed for abuse of discretion only 
upon a showing that its ruling was manifestly unsupported by reason 
and could not have been the result of a reasoned decision.” State v. 
Riddick, 315 N.C. 749, 340 S.E.2d 55 (1986). Defendant’s use of stolen 
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credit cards was important to understanding the nature of the con- 
Spiracy and the later murder. Therefore, we see no basis for conclud- 
ing that the trial court’s ruling constituted an abuse of discretion. 
This assignment of error is overruled. 


[5] Defendant’s last assignment of error is that the trial court erred 
when it admitted into evidence, for purposes of corroboration, a wit- 
ness’ unsworn extrajudicial statement. Defendant objected to the 
admission of Joe Ray’s unsworn statement to an investigating officer. 
Defendant contends that the statement was a prior inconsistent state- 
ment, until the inconsistent portions were removed. At trial, Ray tes- 
tified that he sold the murder weapon to defendant and that defend- 
ant had solicited him to commit the murder. Ray’s earlier statement 
to investigators, with certain parts removed, was then admitted to 
corroborate his trial testimony. Defendant argues that the portions of 
Ray’s statement which were removed were inconsistent with his tes- 
timony and would have cast doubt on the credibility of his testimony. 
Defendant also argues that by admitting the statement with the incon- 
sistent portions removed, the trial court denied him the impeachment 
value of the statement’s inconsistencies with Ray’s sworn trial testi- 
mony. He contends that Ray’s credibility was thus improperly 
enhanced by a sanitized version of his actual statement, when the full 
statement actually contradicted Ray’s testimony at trial. 


For evidence to be admissible as corroborative, it “must tend to 
add weight or credibility to the witness’s testimony.” State v. Farmer, 
333 N.C. 172, 192, 424 S.E.2d 120, 131 (1993). That corroborative evi- 
dence contains new or additional facts does not make it inadmissible. 
Id. However, contradictory statements may not be admitted under 
the guise of corroboration. Id. 


In the present case, most of the removed portions of the state- 
ment which defendant contends were inconsistent with Ray’s testi- 
mony would be more accurately characterized as “new or additional 
facts.” Most of the removed portions pertained to matters about 
which Ray was not asked on the witness stand and would have been 
more prejudicial to defendant than either Ray’s trial testimony or 
Ray’s prior statement as introduced at trial. One removed statement, 
however, is arguably inconsistent with Ray’s testimony. At trial, Ray 
testified that he had never been inside defendant's house. In his prior 
statement to the investigating officer, he said that he once went to 
defendant's house and stood about three feet inside the living room 
door. 
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This Court has stated that: 


A trial court’s ruling on an evidentiary point will be presumed 
to be correct unless the complaining party can demonstrate 
that the particular ruling was in fact incorrect. State v. Milby, 302 
N.C. 137, 273 S.E.2d 716 (1981). Even if the complaining par- 
ty can show that the trial court erred in its ruling, relief ordinar- 
ily will not be granted absent a showing of prejudice. N.C.G.S. 
§ 15A-1443(a) (1983). | 


State v. Herring, 322 N.C. 733, 749, 370 S.E.2d 363, 373 (1988). 
However, if the erroneous evidentiary ruling violates a right of the 
defendant guaranteed by the Constitution of the United States, the 
State has the burden of showing that the error is harmless beyond a 
reasonable doubt. N.C.G.S. § 15A-1443(b); see State v. Swindler, 339 
N.C. 469, 476, 450 S.E.2d 907, 912 (1994). Assuming arguendo that the 
evidence here was improperly admitted and implicated a right of the 
defendant under the Constitution of the United States, we neverthe- 
less conclude that its value for purposes of impeachment would have 
been negligible. Therefore, the admission of the statement into evi- 
dence, as redacted by the trial court, was harmless beyond a reason- 
able doubt. This assignment of error is overruled. 


For the foregoing reasons, we hold that defendant received a fair 
trial free of prejudicial error. 


NO ERROR. 


SHARON CREECH anp TRAVIS CREECH, GUARDIANS AD LITEM OF JUSTIN CREECH, 
Minor v. EVELYN H. MEENIK, M.D. 


No. 539A96 
(Filed 6 February 1998) 


1. Cancellation and Rescission of Instruments §§ 10, 11 
(NCHth); Contracts § 47 (NCI4th)— implied contract not 
to sue—avoidance—mutual mistake—unilateral mistake 
caused by other party 

In a medical malpractice action against defendant pediatri- 
cian based on her alleged failure to properly care for a newborn 
child during the two hours following his transfer to the intensive 
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care nursery immediately after his birth, the trial court erred by 
entering summary judgment for defendant based on her defense 
of an implied contract not to sue her since the jury could find that 
any contract not to sue was avoided by a mutual mistake of fact 
where the parties forecast evidence from which a reasonable jury 
could find that plaintiffs’ attorney’s disinterest in defendant as a 
party-defendant was the result. of his reliance on her repeated 
representations denying her involvement in the child’s care dur- 
ing the crucial period following his birth, and that defendant's 
representations were false but were the result of an honest mis- 
take on her part caused by a lapse of memory due to the large 
number of children she treated on a daily basis at the hospital. 
Furthermore, the jury could also find that any implied contract 
not to sue was avoided on the ground that defendant had reason 
to know that plaintiffs’ attorney’s belief that defendant was not 
involved was a mistake or that she caused that mistake where the 
evidence forecast by the parties would permit the jury to find that 
defendant knew that she treated the child at the critical time in 
question but falsely assured plaintiffs’ attorney to the contrary. 


2. Estoppel § 18 (NCI4th)— equitable estoppel—knowingly 
creating false impression—absence of clean hands 


In a medical malpractice action against defendant pediatri- 
cian based on her alleged failure to properly care for a newborn 
child during the two hours following his transfer to the intensive 
care nursery immediately following his birth, the trial court erred 
by entering summary judgment for defendant on the ground of 
equitable estoppel where the evidence forecast by the parties 
would permit the jury reasonably to find that plaintiffs’ attorney’s 
assurances to defendant that he had no reason to consider her a 
potential defendant were premised upon her lack of involvement 
in the child’s care and that defendant knew or should have known 
that her denials of involvement had created a false impression in 
the attorney’s mind and that she had caused and encouraged it by 
reassuring him that she played no role in the child’s care. The 
doctrine of equitable estoppel could not be applied in defendant’s 
favor if the jury finds that defendant knowingly misrepresented 
her involvement and knew that plaintiffs’ attorney relied on this 
misrepresentation in making his assurances to her. 


Appeal of right by plaintiffs pursuant to N.C.G.S. § 7A-30(2) from 
a decision of a divided panel of the Court of Appeals, 124 N.C. App. 
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502, 477 S.E.2d 680 (1996), affirming the order of summary judgment 
for defendant entered by Gore, J., on 8 June 1995 in Superior Court, 
Columbus County. Heard in the Supreme Court 13 October 1997. 


Wade E. Byrd for plaintiff-appellants. 


Smith, Anderson, Blount, Dorsett, Mitchell & Jernigan, L.L.P, 
by Samuel G. Thompson, William H. Moss, and James Y. Keryv, 
IT, for defendant-appellee. 


MITCHELL, Chief Justice. 


The questions presented for review are whether the Court of 
Appeals erred in affirming the trial court’s order for summary judg- 
ment in favor of defendant on the grounds of breach of implied con- 
tract and equitable estoppel. Since we find there are genuine issues 
of material fact as to both issues, we reverse the decision of the Court 
of Appeals. 


The parties agree that plaintiffs’ minor son, Justin Creech, was 
born at Southeastern General Hospital in Lumberton on 23 
September 1980. At birth, Justin’s vital signs were not stable, and he 
was transferred to the intensive care nursery. As a result of oxygen 
deprivation, Justin suffers from brain damage, blindness, quadriple- 
gia, cerebral palsy, profound mental retardation, and microcephaly. 


Although the forecasts of evidence of the parties are in conflict 
on many points, they forecast substantial evidence from which a Jury 
could find, but would not be required to find, the following facts. 
Defendant, Dr. Evelyn H. Melnik, is a neonatologist, a pediatrician 
specializing in the care of newborn infants. When Justin was born on 
23 September 1980, Dr. Melnik was the director of newborn nurseries 
at Southeastern General Hospital. Because Justin’s vital signs were 
not stable at the time of his birth, Dr. Melnik was called to resuscitate 
him. Justin was then transferred to the intensive care nursery. 
Plaintiffs concede that Dr. Melnik’s resuscitation of Justin was not a 
cause of his injuries. Plaintiffs claim, however, that Dr. Melnik failed 
to care for Justin properly for approximately two hours—2:30 p.m. to 
4:30 p.m. on 23 September 1980—following Justin’s admission to the 
intensive care nursery. Plaintiffs allege that this failure resulted in 
Justin’s condition significantly worsening. 


In his initial investigation of the events surrounding Justin’s birth 
and immediate aftercare, plaintiffs’ attorney, Mr. W. Paul Pulley, 
focused on obstetrical negligence in the delivery room. He obtained 
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hospital records that were unclear in several respects concerning the 
circumstances surrounding Justin’s birth. The records did indicate, 
however, that Dr. Melnik had been present during Justin’s birth. 
Because Dr. Melnik had not participated in the obstetrical care that 
was the subject of Mr. Pulley’s investigation but had been in the deliv- 
ery room and resuscitated Justin, Mr. Pulley contacted Dr. Melnik by 
telephone to determine what she could remember about the circum- 
stances of Justin’s birth. Mr. Pulley told Dr. Melnik that he was inves- 
tigating the circumstances of Justin’s birth and was interested in the 
role performed by Linda May, a nurse-midwife who, according to hos- 
_ pital records, had performed the delivery. Mr. Pulley asked Dr. Melnik 
if she would help him understand the records. She agreed to meet 
with Mr. Pulley and asked him to bring the records with him. 
Thereafter, Mr. Pulley met with Dr. Melnik at her office. He went over 
the medical records with her and asked her questions about the typi- 
cal role of a nurse-midwife. During that meeting, he told Dr. Melnik 
that his focus was upon the obstetrical care in the case and that he 
had no reason to consider her as a potential defendant. 


During her initial meeting with Mr. Pulley, Dr. Melnik reviewed 
the medical records he had brought and made statements to the 
effect that negligent pediatric care during the hours immediately fol- 
lowing Justin’s birth could have contributed to his condition. In par- 
ticular, she noted that no tests of blood gases had been taken until 
7:00 p.m. As a result, Justin did not receive enough oxygen, which 
caused him to suffer from neonatal asphyxia. To that point, Mr. Pulley 
had regarded Dr. Melnik as a possible eyewitness to obstetrical neg- 
ligence, but her comments during this initial meeting caused him to 
expand the scope of his inquiry to include pediatric records. 


During their initial meeting, Dr. Melnik told Mr. Pulley that she 
had had nothing to do with Justin’s care on 23 September 1980 fol-. 
lowing her resuscitation of him in the delivery room. She stated that 
Dr. Edmund Coley had provided Justin’s pediatric care until the day 
after his birth, when she became involved. The medical records in Mr. 
Pulley’s possession tended to support her statement, as the only 
record in his possession showing that she had been in the nursery 
was dated 24 September 1980, the day after Justin’s birth. Dr. Melnik 
also stated that had she been treating Justin, she would have ordered 
tests of blood gases, which probably would have resulted in his 
receiving a higher concentration of oxygen. She stated that Dr. Coley 
probably had not done this because he had not seen Justin and had 

not realized his condition. Dr. Melnik sent Mr. Pulley a bill in the 
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amount of $450.00 for three hours’ consultation time as a result of 
their first meeting, which was paid in full. 


As a result of his meeting with Dr. Melnik, Mr. Pulley reexamined 
the medical records, which revealed that Dr. Coley had signed the 
pediatric records immediately after delivery. Based on the records 
and Dr. Melnik’s statement that the pediatric care had been inade- 
quate, Mr. Pulley brought a suit on behalf of plaintiffs against Dr. 
Coley and others, alleging that Dr. Coley had failed to provide Justin 
with proper pediatric care from the time immediately following his 
birth until approximately 7:30 p.m. Because Dr. Melnik had said she 
had nothing to do with-Justin’s care during that critical period of 
time, Mr. Pulley did not consider joining her as a defendant in that 
lawsuit. 


In his answers to interrogatories in plaintiffs’ action against him, 
Dr. Coley stated that on 23 September 1980, the date of Justin’s birth, 
~ Dr. Melnik had undertaken Justin’s pediatric care from the time of his 
delivery until 4:30 p.m. At that time, Dr. Coley assumed responsibility 
until Dr. Melnik took over Justin’s primary care. In light of Dr. Coley’s 
contradiction of Dr. Melnik’s earlier statement that she had not been 
involved in Justin’s post-delivery pediatric care on 23 September 
1980, Mr. Pulley called her to ask her reaction. She continued to state 
that Dr. Coley had been in charge of Justin’s care from the time of his 
delivery until 4:30 p.m. and that she had not been involved. Mr. Pulley 
continued to believe her statements and to seek evidence that Dr. 
Coley had been involved in Justin’s care during the hours immedi- 
ately following his birth. During.a later conversation, Dr. Melnik 
asked Mr. Pulley whether she was a potential defendant. Mr. Pulley 
responded that she had told him that she had not had anything to do 
with Justin’s care in the hours after his birth, and “I don’t know of any 
reason we can be suing you.” 


Sometime later, Thelma Jean Reeves, a nurse at Southeastern 
General Hospital, gave a deposition in which she testified that in 
those instances where Dr. Melnik had been present at the delivery of 
a child who needed medical attention, it had been Dr. Melnik’s cus- 
tomary practice to follow the child into the nursery. Ms. Reeves fur- 
ther testified that, although Dr. Coley’s signature was on an order 
written at 2:30 p.m. on 23 September 1980, Dr. Melnik could have 
given the order orally, with Dr. Coley having signed it at some 
time after 4:30 p.m. Following Ms. Reeves’ deposition, Mr. Pulley 
contacted Dr. Melnik and told her the substance of Ms. Reeves’ testi- 
mony. At that time, he advised Dr. Melnik that she had potential mal- 
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practice exposure and recommended that she notify her malpractice 
carrier and retain an attorney. Thereafter, he sent her a copy of Ms. 
Reeves’ deposition. 


A few weeks later, Dr. Melnik’s deposition was taken. Her testi- 
mony was consistent with the statements she had given Mr. Pulley 
since their first meeting. She continued to deny any responsibility for 
Justin’s care between 2:30 p.m. and 4:30 p.m. on 23 September 1980. 
She also indicated that Justin had been taken off oxygen support at 
2:45 p.m. without blood gases having been taken and that this was 
contrary to sound medical practice. She stated that had adequate ven- 
tilator support been provided at 2:30 p.m., it would have improved 
Justin’s condition. 


Dr. Coley was deposed and denied any involvement in Justin’s 
care before 4:20 p.m. on 23 September 1980. He said that although his 
signature was on an order written at 2:30 p.m., he had merely coun- 
tersigned the order, which appeared to have originated in the delivery 
room. Dr. Coley testified that Dr. Melnik had been in charge of 
Justin’s care from 2:30 p.m. until 4:30 p.m. He also testified that he 
had found an order in the records of another child in the nursery that 
had been signed by Dr. Melnik at 3:25 p.m. on 23 September 1980, 
which tended to confirm her presence in the nursery during the crit- 
ical period in Justin’s care. 


In light of Dr. Coley’s testimony and other evidence, plaintiffs 
moved to amend their complaint in the action against Dr. Coley to 
add Dr. Melnik as a party-defendant. That motion was denied, and the 
case against Dr. Coley and others was eventually settled. | 


We repeat that the foregoing is a statement of facts that a jury 
could reasonably find from the evidence forecast by the parties. We 
reemphasize, however, that a jury would not be required to make 
such findings and that, in many instances, substantial evidence to the 
contrary was also forecast. 


Plaintiffs subsequently commenced the present action against Dr. 
Melnik on 12 October 1990. Dr. Melnik then filed her answer raising 
numerous defenses, including breach of an implied contract not to 
sue and equitable estoppel. Both of these defenses were based on her 
contention that Mr. Pulley had promised that plaintiffs would not sue 
her. On 18 November 1994, Dr. Melnik filed a motion for summary 
judgment. By order entered on 8 June 1995, the trial court granted 
summary judgment in favor of defendant, Dr. Melnik, based on two of 
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her defenses—breach of an implied contract not to sue and equitable 
estoppel. The Court of Appeals, with Judge Johnson eens 
affirmed the order of the trial court. 


Plaintiffs contend that the Court of Appeals erred in. affirming 
the trial court’s order entering summary judgment for defendant on 
each of the affirmative defenses because the parties’ forecasts of 
evidence raised a genuine issue of material fact as to each defense. 
We agree. 


The party moving for summary judgment is entitled to judgment 
as a matter of law only when there is no genuine issue of material 
fact. Koontz v. City of Winston-Salem, 280 N.C. 513, 518, 186 S.E.2d 
897, 901 (1972). The party moving for summary judgment bears the 
burden of bringing forth a forecast of evidence which tends to estab- 
lish that there is no triable issue of material fact. Caldwell v. Deese, 
288 N.C. 375, 378, 218 S.E.2d 379, 381 (1975). To overcome a motion 
for summary judgment, the nonmoving party must then “produce a 
forecast of evidence demonstrating that the [nonmoving party] will 
be able to make out at least a prima facie case at trial.” Collingwood 
v. G.E. Real Estate Equities, 324 N.C. 63, 66, 376 S.E.2d 425, 427 
(1989). 


Before summary judgment may be entered, it must be clearly 
established by the record before the trial court that there is a lack of 
any triable issue of fact. Page v. Sloan, 281 N.C. 697, 704, 190 S.E.2d 
189, 193 (1972). In making this determination, the evidence forecast 
by the party against whom summary judgment is contemplated is to 
be indulgently regarded, while that of the party to benefit from sum- 
mary judgment must be carefully scrutinized. 7d. Further, any doubt 
as to the existence of an issue of triable fact must be resolved in favor 
of the party against whom summary judgment is contemplated. 


I. Breach of Contract 


[1] Plaintiffs first argue that the trial court erroneously entered sum- 
mary judgment in favor of defendant based on her defense of an 
implied contract not to sue her. This Court has noted that a contract 
implied in fact arises where the intent of the parties is not expressed, 
but an agreement in fact, creating an obligation, is implied or pre- 
sumed from their acts. Snyder v. Freeman, 300 N.C. 204, 217, 266 
S.E.2d 593, 602 (1980). Such an implied contract is as valid and 
enforceable as an express contract. Jd. Except for the method of 
proving the fact of mutual assent, there is no difference in the legal 
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effect of express contracts and contracts implied in fact. Jd. 
“Whether mutual assent is established and whether a contract was 
intended between parties are questions for the trier of fact.” Jd. It is 
essential to the formation of any contract that there be “mutual 
assent of both parties to the terms of the agreement so as to establish 
a meeting of the minds.” Jd. at 218, 266 S.E.2d at 602. Mutual assent 
is normally established by an offer by one party and an acceptance by 
the other, which offer and acceptance are essential elements of a con- 
tract. [d. With regard to contracts implied in fact, however, “one 
looks not to some express agreement, but to the actions of the par- 
ties showing an implied offer and acceptance.” Id. 


An implied contract, like any other contract, is “subject to avoid- 
ance by a showing that its execution resulted from fraud or mutual 
mistake of fact.” Cunningham v. Brown, 51 N.C. App. 264, 269, 276 
S.E.2d 718, 723 (1981). “This rule of contract law is founded on the 
proposition that there can be no contract without a meeting of the 
minds... .” Jd. at 270, 276 S.E.2d at 723. In circumstances where there 
is mutual mistake, the requisite “meeting of the minds” does not 
occur. Cheek v. Southern Ry. Co., 214 N.C. 152, 156, 198 S.E. 626, 628 
(1938). When there has been no meeting of the minds on the essen- 
tials of an agreement, no contract results. Jd. Therefore, a contract 
may be avoided on the ground of mutual mistake of fact when there 
is a mutual mistake of the parties as to an existing or past fact that is 
material and enters into and forms the basis of the contract or is “of 
the essence of the agreement.” MacKay v. McIntosh, 270 N.C. 69, 73, 
153 S.E.2d 800, 804 (1967). 


As previously discussed in this opinion, the parties have forecast 
evidence from which a reasonable jury could find that Mr. Pulley’s 
disinterest in Dr. Melnik as a party-defendant was the result of his 
reliance on her repeated representations denying her involvement in 
Justin’s care during the crucial period immediately following the 
child’s birth. The parties also forecast evidence from which a reason- 
able jury could find that Dr. Melnik’s representations were false but 
were the result of an honest mistake on her part caused by a lapse of 
memory due to the large number of children she treated on a daily 
basis at the hospital. The evidence forecast by the parties would then 
permit a jury also to reasonably find that the mistake was common to 
both parties and was material and formed the basis of any represen- 
tation by Mr. Pulley that defendant, Dr. Melnik, would not be consid- 
ered as a potential party-defendant. Should a jury make such findings, 
it would be required to find that any implied contract not to sue was 


528 IN THE SUPREME COURT 


CREECH v. MELNIK 
[347 N.C. 520 (1998)] 


avoided on the ground of a mutual mistake of fact. Therefore, sum- 
mary judgment for defendant was not proper. 


The evidence forecast by the parties would also support a rea- 
sonable finding that Dr. Melnik knew that her representations that 
she had not been involved in Justin’s care at any critical time were 
false and that, as a result, Mr. Pulley’s mistake was a unilateral mis- 
take. We have at times indicated that there can be no relief from a 
unilateral mistake. See, e.g., Tarlton v. Keith, 250 N.C. 298, 305, 108 
S.E.2d 621, 625 (1959). More recently, however, we have pointed out 
that the requirement that the mistake be mutual is not without excep- 
tions. Marriott Fin. Servs., Inc. v. Capitol Funds, Inc., 288 N.C. 122, 
136, 217 S.E.2d 551, 560 (1975). “The mistake of one party is sufficient 
to avoid a contract when the other party had reason to know of the 
mistake or caused the mistake.” Howell v. Waters, 82 N.C. App. 481, 
487-88, 347 S.E.2d 65, 69 (1986), disc. rev. denied, 318 N.C. 694, 351 
S.E.2d 747 (1987). If a jury should find from the substantial evidence 
forecast by the parties that Dr. Melnik knew she had treated Justin at 
the critical time in question but had falsely assured Mr. Pulley to the 
contrary, the jury could also find that she had reason to know that his 
belief that she was not involved was a mistake or that she caused that 
mistake. In that event, any implied contract not to sue her would be 
avoided. For this reason also, summary judgment for defendant on 
the ground of an implied contract not to sue was improper. 


Ii. Equitable Estoppel 


[2] Plaintiffs next contend that the trial court erroneously entered 
summary judgment in favor of defendant on the ground of equitable 
estoppel. For the reasons discussed herein, we conclude that the par- 
ties have forecast evidence raising genuine issues of material fact as 
to whether the doctrine of equitable estoppel may be applied in favor 
of defendant in this case. 


Where there is but one inference that can be drawn from the 
undisputed facts of a case, the doctrine of equitable estoppel is to be 
applied by the court. Hawkins v. M&J Fin. Corp., 238 N.C. 174, 185, 
77 S.E.2d 669, 677 (1953). However, in a case such as this, where the 
evidence raises a permissible inference that the elements of equitable 
estoppel are present, but where other inferences may be drawn from 
contrary evidence, estoppel is a question of fact for the jury, upon 
proper instructions from the trial court. Meachan v. Montgomery 
County Bd. of Educ., 47 N.C. App. 271, 278, 267 S.E.2d 349, 353 
(1980). 
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One who seeks equity must do equity. Gaston-Lincoln Transit, 
Inc. v. Maryland Cas. Co., 285 N.C. 541, 546-47, 206 S.E.2d 155, 159 
(1974). The fundamental maxim, “He who comes into equity must 
come with clean hands,” is a well-established foundation principle 
upon which the equity powers of the courts of North Carolina rest. 
The maxim applies to the conduct of a party with regard to the spe- 
cific matter before the court as to which the party seeks equitable 
relief and does not extend to that party’s general character. See 
Tobacco Growers Co-op. Ass'n v. Bland, 187 N.C. 356, 360, 121 S.E. 
636, 638 (1924). The conduct of both parties must be weighed in the 
balance of equity, and the party claiming estoppel, no less than the 
party sought to be estopped, must have conformed to strict standards 
of equity with regard to the matter at issue. In re Will of Covington, 
252 N.C. 546, 549, 114 S.E.2d 257, 260 (1960) (quoting Hawkins, 238 
N.C. at 177, 77 S.E.2d at 672). 


From the evidence forecast by the parties, a jury could reason- 
ably find that defendant knew Mr. Pulley’s assurances to her were 
premised upon her lack of involvement in Justin’s care. The evidence 
as forecast by the parties would also support a reasonable jury find- 
ing that defendant knew or should have known that her denials of 
involvement had created a false impression in Mr. Pulley’s mind and 
that she had caused and encouraged it by reassuring him that she 
played no role in Justin’s care. Since the parties have forecast evi- 
dence that would permit a jury to conclude that defendant knowingly 
misrepresented her involvement and knew that Mr. Pulley relied on 
this misrepresentation in making his assurances to her, then a jury 
could also find that defendant is not entitled to the protection 
afforded by the doctrine of equitable estoppel. Should a jury find that 
defendant knowingly created such a false impression in Mr. Pulley’s 
mind, the doctrine of equitable estoppel could not be applied in her 
favor. See Hawkins, 238 N.C. at 179, 77 S.E.2d at 673. Thus, the order 
of summary judgment for defendant based on equitable estoppel was 
improper. 


We emphasize that our opinion in this case should in no way be 
taken as an expression of opinion as to what the evidence actually 
introduced at any future trial of this case will tend to show or the 
weight or credibility any such evidence should be given. Also, we 
have discussed only one set of facts a jury could find to exist if evi- 
dence as forecast by the parties at this summary judgment stage of 
the proceedings is in fact forthcoming at trial. We recognize that the 
evidence actually introduced at the trial of this case may well support 
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other or contrary reasonable findings of fact by a jury. However, sum- 
mary judgment is particularly inappropriate where issues such as 
motive, intent, and other subjective feelings and reactions are mater- 
ial and where the evidence is subject to conflicting interpretations. 
Smith v. Currie, 40 N.C. App. 739, 742, 253 $.E.2d 645, 647, disc. rev. 
denied, 297 N.C. 612, 257 S.E.2d 219 (1979). 


For the foregoing reasons, we conclude that the trial court erred 
in ordering summary judgment for defendant on the grounds of an 
implied contract not to sue and equitable estoppel. Therefore, the 
decision of the Court of Appeals is reversed, and this case is 
remanded to the Court of Appeals for further remand to the Superior 
Court, Columbus County, for proceedings not inconsistent with this 
opinion. 


REVERSED AND REMANDED. 


CHARLES LYNWOOD JOHNSON v. SOUTHERN INDUSTRIAL CONSTRUCTORS, INC. 
No. 282PA97 


(Filed 6 February 1998) 


Workers Compensation § 85 (NCI4th)— subrogation lien— 
determination by court—future benefits—not included 


The trial court was without jurisdiction to determine the sub- 
rogation amount of a workers’ compensation lien pursuant to 
N.C.G.S. § 97-10.2G) where plaintiff was a worker injured by a 
falling crane; he began receiving workers’ compensation and filed 
a tort suit against defendant, a third party, alleging that his 
injuries had been caused by the negligence of one of defendant’s 
employees; plaintiff received a verdict and judgment of $219,052 
plus interest and costs; plaintiff's employer and workers’ com- 
pensation insurance carrier filed a subrogation lien; the trial 
court found that the total of all workers’ compensation benefits 
paid plus the present value of future payments was $300,506.46, 
so that the tort award was insufficient for the subrogation lien 
and the court would therefore have authority to determine the 
amount of the lien; and the court then concluded that it was fair 
and equitable to reduce the lien to $25,000. The issue of assumed 
future benefits was considered and decided contrary to plaintiff 
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in Hieb v. Lowery, 344 N.C. 403. Furthermore, although subsec- 
tion (f)(1)(c) of the statute refers to benefits “to be paid,” it is 
clear from the provisions of N.C.G.S. § 97-10.2 and the cases 
which have construed it that it was and is the intent of the legis- 
lature that non-negligent employers are to be reimbursed for 
those amounts they pay to employees who are injured by the neg- 
ligence of third parties, and that employees are not intended to 
receive double recoveries. Since the tort judgment obtained from 
defendant was sufficient to compensate the workers’ compensa- 
tion subrogation claim at the time of the trial court’s order, the 
court lacked jurisdiction to determine the subrogation amount. 


Justice FRYE dissenting. 


Justice WEBB joins in this dissenting opinion. 


On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani- 
mous decision of the Court of Appeals, 126 N.C. App. 103, 484 S.E.2d 
574 (1997), vacating and remanding an order entered on 3 March 1995 
by Sumner, J., in Superior Court, Nash County. Heard in the Supreme 
Court 19 November 1997. 


Taft, Taft & Haigler, PA., by Thomas F. Taft and R. Alfred 
Patrick, for plaintiff-appellee. 


Teague, Campbell, Dennis & Gorham, L.L.P., by George W. 
Dennis III and John R. Green, Jr, for unnamed party- 
appellants Siemens Energy & Automation, Inc., and Zurich- 
American Insurance Company. | 


LAKE, Justice. 


This is a workers’ compensation case presenting the question of 
whether a superior court may assert its jurisdiction over the jurisdic- 
tion of the Industrial Commission, pursuant to the provisions of 
N.C.G.S. § 97-10.2G), by adding assumed future workers’ compensa- 
tion benefits to those currently paid by the employer, to establish that 
an employee’s recovery from a third-party tort-feasor was insufficient 
to compensate the employer’s subrogation lien, and thus allow the 
trial court to determine the amount and distribution of such lien. The 
Court of Appeals held that the trial court was correct in including 
assumed future benefits in determining the insufficiency of the third- 
party judgment to compensate the subrogation lien, and thus the trial 
court by this methodology had jurisdiction and the authority to set 
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the amount of the employer’s subrogation lien under this statutory 
provision. We hold that the trial court may not by this means assert 
its jurisdiction over the jurisdiction of the Industrial Commission, 
and accordingly, we reverse the Court of Appeals. 


On 17 October 1988, the plaintiff, an employee of Siemens Energy 
& Automation, Inc. (Siemens), suffered a herniated disk in his back 
when struck by a falling jib crane in the course of his employment. 
Siemens denied negligence on its part, but admitted the compens- 
ability of plaintiff's injury under the North Carolina Workers’ 
Compensation Act, and through its insurance carrier, Zurich- 
American Insurance Company (Zurich), began providing compensa- 
tion for plaintiff's medical expenses and temporary total disability 
benefits, pursuant to Commission approval, in the amount of $256.00 
per week. 


On 7 August 1991, plaintiff filed suit against third-party tort- 
feasor, Southern Industrial Constructors, Inc., the defendant, alleging 
his injuries were proximately caused by the negligence of one of 
defendant’s employees. Plaintiff prevailed at trial, and pursuant to 
jury verdict, judgment was entered against defendant in the amount 
of $219,052.20, plus interest and court costs in the amounts of 
$55,405.12 and $3,538.28, respectively. 


On 22 December 1994, plaintiff filed a motion requesting that the 
trial court determine the amount of the subrogation lien filed by 
Siemens and Zurich pursuant to N.C.G.S. § 97-10.2G). On 4 January 
1995, Siemens and Zurich requested distribution of the third-party 
recovery by order of the Industrial Commission pursuant to N.C.G.S. 
§ 97-10.2(4f)(1). On 3 March 1995, pursuant to plaintiff’s motion, the 
trial court, following a hearing, entered an order including, in part, 
the following findings of fact: 


4. Zurich-American has asserted its statutory lien during the 
course of the third-party negligence action; the lien includes both 
medical expenses and indemnity payments. The lien totaled 
$121,853.83 on January 27, 1995 and increases by the sum of 
$256.00 each week. 


8. The plaintiff has experienced continuous physical pain 
and mental suffering since the accident. 
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10. Since the trial of this case was concluded, the plaintiff 
has been evaluated by [a psychologist] who has determined the 
plaintiff is “totally disabled from employment at any exertional 
level in the national economy and that such employment in the 
future is not foreseen... .” 


11. [Plaintiff's] physical and mental condition prevent him 
from returning to gainful employment. It is anticipated he will 
continue to receive workers’ compensation indemnity benefits 
for the rest of his life. 


12. [Plaintiff] was 47 years of age at the time of trial and his 
life expectancy is 27.38 years. Workers[’] compensation benefits 
to be paid in the future at the rate of $256.00 per week total 
$364,482.56. [A forensic economist] has determined the present 
value of the future payments is $178,908.63 using a 6% discount 
rate. | 


13. The total present value of the workers’ compensation 
lien is $300,506.46 which includes the total amount of all pay- 
ments made for medical expenses and indemnity through 
January 20, 1995 and the present value of all future indemnity 
payments. 


14. The award of $219,052.20 is exceeded by the total lien of 
$300,506.46 and is insufficient to compensate the subrogation 
claim of Zurich-American. 


Upon these findings, the trial court concluded that it had author- 
ity, pursuant to the provisions of N.C.G.S. § 97-10.2(G), to determine 
the amount of the workers’ compensation lien of Siemens and its 
insurance carrier, Zurich; that it was fair and equitable to reduce the 
workers’ compensation lien to the total sum of $25,000.00 to be paid 
to Zurich, with the remaining sum of $252,995.60 from the judgment 
against the defendant (the third-party tort-feasor) to be made avail- 
able for payment of court costs, attorney fees and damages to the 
plaintiff; and the court so ordered. Siemens and Zurich, as unnamed 
parties in this action, filed notice of appeal to the Court of Appeals, 
which upheld the jurisdictional determination and premise of the 
trial court, but vacated and remanded “for further hearing and spe- 
cific findings of fact.” Johnson v. Southern Indus. Constructors, 126 
N.C. App. 103, 116, 484 S.E.2d 574, 581 (1997). The petition of these 
parties for discretionary review was allowed by this Court on 23 July 
1997. | 
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The plaintiff contends that the provisions of N.C.G.S. § 97-10.2@) 
give the trial court the jurisdiction and authority to set the amount of 
the subrogation lien in this case. Section 97-10.2(j) provides in perti- 
nent part: | 


Notwithstanding any other subsection in this section, in the event 
that a judgment is obtained which is insufficient to compensate 
the subrogation claim of the Workers’ Compensation Insurance 
Carrier, or in the event that a settlement has been agreed upon by 

~ the employee and the third party, either party may apply to... the 
presiding judge before whom the cause of action is pending, to 
determine the subrogation amount. After notice to the employer 
and the insurance carrier, after an opportunity to be heard... , 
the judge shall determine, in his discretion, the amount, if any, of 
the employer’s lien. 


N.C.G.S. § 97-10.2(j) (1991). 


As this Court has stated, it is clear that the two events under this 
statute “which will trigger the authority of a judge to exercise discre- 
tion in determining or allocating the amount of lien or disbursement 
are (1) a judgment insufficient to compensate the subrogation claim 
of the workers’ compensation insurance carrier or (2) a settlement.” 
Hieb v. Lowery, 344 N.C. 403, 409, 474 S.E.2d 323, 326 (1996). Plaintiff 
argues that the trial court’s jurisdiction and discretion to set the 
amount of the subrogation lien were triggered in this case because 
plaintiff's assumed future benefits should be included with the com- 
pensation benefits he has already been paid when ascertaining the 
amount of the subrogation lien, and thereby, with this composite, the 
judgment obtained from the third party would be insufficient to sat- 
isfy the lien. We decline to accept this proposition. 


Indeed, this Court has already considered and decided this issue 
contrary to this premise in Hieb. Hieb was a case substantially simi- 
lar to the circumstances in the case sub judice, involving the amount 
or sufficiency of the third-party judgment to satisfy the subrogation 
claim. In Hieb, it was argued that the plaintiff was “permanently and 
totally disabled and therefore receiving lifetime benefits,” id. at 409, 
474 S.E.2d at 327, and considering the compensation benefits then 
paid, “plaintiffs contend it is substantially certain that the workers’ 
compensation lien will exceed the amount of available funds in the 
future,” id. This Court specifically held in Hieb that plaintiff’s “judg- 
ment is greater than the amount of St. Paul’s lien at the time of Judge 
Sitton’s order and therefore is not ‘insufficient to compensate the 
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subrogation claim.’” Jd. at 410, 474 S.E.2d at 327. Likewise, in the 
case sub judice, since the judgment obtained from defendant is 
sufficient to compensate the subrogation claim of Siemens and 
Zurich at the time of the trial court’s order, the trial court was with- 
out jurisdiction to determine the subrogation amount pursuant to 
N.C.G.S. § 97-10.2()). 


Plaintiff further contends that subjection (j) of this statute must 
be read in pari materia with N.C.G.S. § 97-10.2()(1)(c). Pollard v. 
Smith, 324 N.C. 424, 426, 378 S.E.2d 771, 773 (1989). Subsection 
(f)(1)(c) provides that the employer shall be reimbursed by order of 
the Commission from the proceeds of the recovery from the third 
party for “all benefits by way of compensation or medical compensa- 
tion expense paid or to be paid by the employer under award of the 
Industrial Commission.” N.C.G.S. § 97-10.2(f1)(1)(c). Therefore, plain- 
tiff argues that the trial court should consider and determine the 
future benefits “to be paid” in determining pursuant to subsection (j) 
whether a judgment obtained is insufficient. We also decline to adopt 
this. proposed construction of N.C.G.S. § 97-10.2. 


It is clear from our decisions that subsection (j) is to be viewed 
in light of this entire statute, Pollard v. Smith, 324 N.C. at 426, 378 
S.E.2d at 772, which sets forth the overall procedure for determining 
the respective rights to compensation and subrogation between the 
employee, the employer and any third-party tort-feasor, and that this 
is entirely the province of the Commission except in the limited cir- 
cumstance set forth in subsection (j). We note specifically that sub- 
section (e) provides at length for the appropriate disbursement of the 
funds available, by way of reduction of damages, subrogation and 
contribution, all in avoidance of unjust, excessive or double recovery; 
and subsection (f) provides a specific order of priority for disburse- 
ment of the third-party judgment proceeds by the Commission where 
the employer has admitted liability for benefits “or if an award final 
in nature” has been entered by the Commission. This includes the 
reimbursement to the employer in subparagraph (f)(1)(c) for all 
benefits “paid or to be paid” under the award of the Commission. We 
further note in this regard that in the case sub judice, the plaintiff, 
pursuant to Commission approval, has been receiving temporary 
total disability benefits, whereas in Hieb, the plaintiff was perma- 
nently and totally disabled and was receiving lifetime benefits. The 
Commission, as intended by the legislature, is far better equipped, 
by its established procedures, practice and expertise, to make the 
determinations and dispensations contemplated by subsections (e) 
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and (f), with respect to the variables of future workers’ compensa- 
tion benefits, than is the already amply burdened superior court 
system. 


The construction advocated by plaintiff would necessarily 
expand the scope and applicability of subsection (j) and at the same 
time severely restrict the scope and applicability of subsection (f). It 
is entirely conceivable that under plaintiff’s interpretation of subsec- 
tion (j), virtually any award by the Commission extending into the 
future could be so projected as to render any judgment against a third 
party insufficient to compensate the subrogation claim. Subsection 
(j) provides in pertinent part, “in the event that a judgment is 
obtained which is insufficient to compensate the subrogation claim” 
(emphasis added), and this wording clearly indicates that the com- 
parison between the compensation benefits paid and the judgment is 
to be made at the precise time the “judgment is obtained.” Plaintiff's 
proposed construction would require that this language of the statute 
be amended to read “in the event that a judgment is obtained which 
is or may in time become insufficient... ,” and this would constitute 
an impermissible rewriting of this statute by this Court. 


With respect to interpreting the Workers’ Compensation Act, this 
Court has warned against any inclination toward judicial legislation, 
and in the words of Justice Ervin, speaking for this Court, “ ‘[j]udges 
must interpret and apply statutes as they are written.’” Andrews v. 
Nu-Woods, Inc., 299 N.C. 723, 726, 264 S.E.2d 99, 101 (1980) (quoting 
Montague Bros. v. W.C. Shepherd Co., 231 N.C. 551, 556, 58 S.E.2d 
118, 122 (1950)). This Court has long distinguished between liberal 
construction of statutes and impermissible judicial legislation or the 
act of a court in “‘ingrafting upon a law something that has been 
omitted, which [it] believes ought to have been embraced.’ ” Deese v. 
Southeastern Lawn & Tree Expert Co., 306 N.C. 275, 278, 293 S.E.2d 
140, 143 (1982) (quoting Rice v. Denny Roll & Panel Co., 199 N.C. 
154, 157, 154 S.E. 69, 70 (1930)). 


In its acquiescence in the plaintiff's proposed interpretation of 
subsection (j), in conjunction with subsection (f)(1)(c) of this 
statute, the Court of Appeals notes the following comments from 
Professor Larson: 


A complication that, in the nature of things, cannot be 
avoided is the fact that at the time of distribution of the third- 
party recovery the extent of the carrier’s liability for future bene- 
fits often is unknown. Indeed, this would happen in almost every 
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serious case in which the compensation payments are periodic 
and the third-party recovery is reasonably prompt. 


A well-drawn statute will anticipate this problem and spell 
out the steps to meet it. 


2A Arthur Larson & Lex K. Larson, The Law of Workmen’s 
Compensation § 74.31(e), at 514-15 (1996). The Court of Appeals, 
while correctly noting this complication with respect to considera- 
tion of benefits “to be paid”, as provided in subsection (f)(1)(c) for 
disbursement by order of the Industrial Commission, undertakes to 
apply this to subsection (j) and thus allow our superior courts to 
expand their jurisdiction by undertaking, as the trial court did in this 
case, the type of extensive evidentiary hearing heretofore reserved 
exclusively for the expertise of the Commission. For the reasons 
stated herein, we do not perceive this to be the intent of the legisla- 
ture by its enactment of N.C.G.S. § 97-10.2(j). 


The concept and provisions of the Workers’ Compensation Act as 
a whole, and specifically the language of N.C.G.S. § 97-91, make it 
clear, as this Court has held, that the legislature intended for the 
Industrial Commission to have broad and exclusive jurisdiction, 
except in narrow, specific instances, to determine the amounts of 
compensation “to be paid” to injured workers and the appropriate 
disposition and remedies with respect to all parties involved, includ- 
ing frequently third parties. See Morse v. Curtis, 276 N.C. 371, 172 
S.E.2d 495 (1970); Cox v. Pitt County Transp. Co., 259 N.C. 38, 129 
S.E.2d 589 (1963). Exceptions to the Commission’s jurisdiction, such 
as that found in N.C.G.S. § 97-10.2()), should be construed So as to 
accomplish and be consistent with the overall purposes of the Act, 
which includes limiting employers’ financial liability and preventing 
double recoveries to employees. Radzisz v. Harley Davidson of 
Metrolina, Inc., 346 N.C. 84, 484 S.E.2d 566 (1997). In Radzisz, this 
Court recently stated: 


The purpose of the North Carolina Workers’ Compensation Act is 
not only to provide a swift and certain remedy to an injured 
worker, but also to ensure a limited and determinate liability for 
employers. Barnhardt v. Yellow Cab Co., 266 N.C. 419, 427, 146 
S.E.2d: 479, 484 (1966). Section 97-10.2 and its statutory prede- 
cessors were designed to secure prompt, reasonable compensa- 
tion for an employee and simultaneously to permit an employer 
who has settled with the employee to recover such amount from 
a third-party tort-feasor. Brown v. Southern Ry. Co., 204 N.C. 
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668, 671, 169 S.E. 419, 420 (1933). Absent extenuating circum- 
stances not present here, the Act in general and N.C.G.S. § 97-10.2 
specifically were never intended to provide the employee with a 
windfall of a recovery from both the employer and the third-party 
tort-feasor. Where “[t]here is one injury, [there is] still only one 
recovery.” Andrews v. Peters, 55 N.C. App. 124, 131, 284 S.E.2d 
748, 752 (1981), disc. rev. denied, 305 N.C. 395, 290 $.E.2d 364 
(1982). 


Radzisz, 346 N.C. at 89, 484 S.E.2d at 569. — 


It is clear from the provisions of N.C.G.S. § 97-10.2, including 
specifically subsection (j) thereof, and the cases which have con- 
strued it, that it was and is the intent of the legislature that non- 
negligent employers are to be reimbursed for those amounts they pay 
to employees who are injured by the negligence of third parties, and 
that employees are not intended to receive double recoveries. The 
rulings of the trial court and the Court of the Appeals in the case sub 
judice would effect the opposite. We therefore hold that since the 
judgment for plaintiff against the third-party tort-feasor in this 
case, in the amount of $219,052.20, is greater than the amount of the 
lien at the time of the trial court’s order and is thus not “insufficient 
to compensate the subrogation claim,” the trial court did not have 
jurisdiction to determine the amount of the lien pursuant to N.C.G:S. 
§ 97-10.2(j). 


For the reasons stated herein, we reverse the decision of the 
Court of Appeals. 


REVERSED. 


Justice FRYE dissenting. 


- Simply stated, the issue in this case is whether “the subroga- 
tion claim of the Workers’ Compensation Insurance Carrier” includes 
benefits “to be paid by the employer under award of the Indus- 
trial Commission” for purposes of determining, pursuant to N.C.G.S. 
§ 97-10.2(j), whether the judgment obtained by the employee against 
a third-party tort-feasor is “insufficient” to compensate that claim. As 
I read the majority opinion, which reverses the superior court and the 
Court of Appeals, it holds that the subrogation claim includes only 
benefits already paid at the time of the judgment obtained by the 
employee against the tort-feasor and does not include any amounts 
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“to be paid” by the employer under an award by the Industrial 
Commission. 


Under N.C.G.S. § 97-10.2G), if an employee obtains a judgment 
against a third-party tort-feasor “which is insufficient to compensate 
the subrogation claim” of the workers’ compensation carrier, the pre- 
siding superior court judge, upon application of either party, may 
determine the amount, if any, of the employer's lien. What this means 
is that, notwithstanding the fact that the subrogation claim exceeds 
the amount of the judgment, the superior court may, in its discretion, 
set the lien at an amount that is less than the subrogation claim. 


In the instant case, the presiding superior court Judge deter- 
mined, pursuant to his authority under N.C.G.S. § 97-10.2(), that the 
judgment obtained by plaintiff was insufficient to compensate the 
subrogation claim and, in his discretion, reduced the subrogation 
amount, that is, “determine[d] ... the amount... of the employer’s 
lien.” N.C.G.S. § 97-10.2Gj) (1991). This comports with the purpose of 
subsection (j) which is to allow the injured employee to receive a por- 
tion of the recovery obtained in his lawsuit against the negligent third 
party. The Court of Appeals agreed that the superior court proceeded 
correctly under N.C.G.S. § 97-10.2(¢j), but remanded the case for fur- 
ther hearing and specific findings of fact. The majority now reverses 
the Court of Appeals, holding “that the trial court may not by this 
means assert its jurisdiction over the jurisdiction of the Industrial 
Commission.” 


- The majority relies on Hieb v. Lowery, 344 N.C. 403, 474 S.E.2d 
323 (1996), to support the conclusion that plaintiff's future bene- 
fits may not be included when ascertaining the amount of the work- 
ers’ compensation carrier’s claim for purposes of triggering N.C.G:S. 
§ 97-10.2(j). Although I dissented in Hieb, Iam bound by the decision 
of the Court in that case. However, I do not believe Hieb is control- 
ling in the instant case: The relevant issue in Hieb was whether the 
word “judgment” in N.C.G.S. § 97-10.2G) referred to the amount 
awarded by the trial court or to the proceeds actually available to sat- 
isfy the judgment. This Court settled the question by according judg- 
ment its “plain meaning,” holding that the jury verdict of over $1.2 
million, as modified, constituted the judgment rather than the 
$475,000 in insurance proceeds that were actually available to satisfy 
the judgment. 


In this case there is no dispute as to the amount of the judgment. 
Rather, we are called upon to determine what constitutes the work- 
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ers’ compensation carrier’s “subrogation claim.” The Workers’ 
Compensation Act, chapter 97 of the North Carolina General 
Statutes, does not define the term “subrogation claim.” However, 
where the employer has filed a written admission of liability for 
benefits or a final award has been entered by the Industrial 
Commission, the insurance carrier’s right to subrogation, authorized 
by N.C.G.S. § 97-10.2(g), is determined by the employer's right, under 
N.C.G.S. § 97-10.2(f)(1)(c), to reimbursement “for all benefits . . . paid 
or to be paid by the employer under award of the Industrial 
Commission.” N.C.G.S. § 97-10.2(f)(1)(c) (emphasis added). 
Therefore, to the extent that the workers’ compensation insurance 
carrier will pay benefits in the future, the carrier will have a “subro- 
gation claim” for those payments against any amount obtained by 
settlement, judgment, or otherwise from a third-party tort-feasor. 
This claim entitles the insurance carrier to pursue its right to a lien 
“fiIn any proceeding against or settlement with the third party.” 
N.C.G.S. § 97-10.2(¢h). 


The carrier’s right to subrogation does not cease to accrue at the 
precise moment that the judgment is obtained. Rather, it continues as 
to all benefits to be paid in the future by the employer under award 
of the Industrial Commission. It is therefore inequitable to deny the 
existence of that component of the subrogation claim when compar- 
ing it with the judgment for purposes of determining the judgment’s 
sufficiency under N.C.G.S. § 97-10.2¢)). Because I conclude that the 
meaning of “subrogation claim” under N.C.G.S. § 97-10.2()) includes 
amounts “to be paid” by the workers’ compensation carrier as well as 
those which have already been paid at the time the judgment is 
obtained, I must agree with the Court of Appeals that the trial court 
properly considered benefits “to be paid” in determining the insuffi- 
ciency of the third-party judgment to compensate the subrogation 
claim. For this reason, I cannot join the majority opinion. 


Justice WEBB joins in this dissenting opinion. 
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VIRGINIA COBO, EXECUTRIX OF THE ESTATE OF MICHAEL COBO v. 
ERNEST A. RABA, M.D. 


No. 127A97 
(Filed 6 February 1998) 


Physicians, Surgeons, and Other Health Care Professionals 
§ 120 (NCI4th)— medical malpractice—psychiatrist— 
patient engaging in unprotected homosexual conduct— 
contributory negligence 


The trial court erred by refusing to instruct the jury on the 
issue of contributory negligence in a medical malpractice action 
arising from defendant’s treatment of plaintiff's decedent for 
depression where plaintiff's decedent, Dr. Cobo, had a history of 
depression; sought treatment from defendant and was treated for 
dysthymia, a form of depression, consistently with his prior diag- 
nosis and treatment; the treatment had no connection to Dr. 
Cobo’s AIDS, which ultimately caused his death; plaintiff's own 
expert admitted that homosexual conduct is unrelated to depres- 
sion and that he was aware of no medical literature linking these 
conditions; there is no evidence that his unprotected homosexual 
activities were caused by, or related to, his depression; Dr. Cobo 
testified that he began having homosexual relations at age 
twenty, engaged in unprotected homosexual relations for more 
than ten years before he sought defendant’s treatment, admitted 
that his contraction of AIDS was caused by his own conduct and 
told defendant that he thought his unprotected sex with a drug- 
addicted prostitute in a San Francisco bathhouse had probably 
caused his infection; and further acknowledged that he engaged 
in unprotected homosexual sex easily on a monthly basis in the 
early 1980s and that it takes only one time to contract AIDS. The 
jury could have reasonably determined, based on application of 
its own common knowledge and the expert testimony, that the 
restrictions Dr. Cobo placed on his treatment (including refusing 
medication and demanding that no notes be taken), his unremit- 
ting alcohol and drug abuse, his actions in ignoring and contra- 
vening his doctor’s recommendations to seek treatment for his 
HIV status for three years, and his continued unprotected homo- 
sexual conduct constituted sufficient evidence that Dr. Cobo’s 
actions were negligent, contributed to, and proximately caused 
each of the injuries of which he complained, particularly his 
physical injury. 


542 IN THE SUPREME COURT 


COBO v. RABA 
[347 N.C. 541 (1998)] 


Appeal by plaintiff pursuant to N.C.G.S. § 7A-30(2) from the deci- 
sion of a divided panel of the Court of Appeals, 125 N.C. App. 320, 481 
S.E.2d 101 (1997), finding error in a judgment entered by Hight, J., on 
5 July 1994 in Superior Court, Durham County, and ordering a new 
trial. Heard in the Supreme Court 16 October 1997. 


Maxwell, Freeman & Bowman, P.A., by James B. Maxwell, for 
—plaintiff-appellant. 


Ragsdale, Liggett & Foley, by George R. Ragsdale and David K. 
Liggett; and Anderson, Johnson, Lawrence, Butler & Brock, by 
Lee B. Johnson, for defendant-appellee. 


Law Office of Martin A. Rosenberg, by Martin A. Rosenberg, on 
behalf of North Carolina Academy of Trial Lawyers, amicus 
CUYLAE. 


Golding, Meekins, Holden, Cosper & Stiles, by Elaine Cohoon 
Miller, on behalf of North Carolina Association of Defense 
Attorneys, amicus curiae. 


LAKE, Justice. 


This is a medical malpractice case which presents the single 
issue of whether the asserted affirmative defense of plaintiff's con- 
tributory negligence should have been submitted to the jury. The 
Court of Appeals majority concluded the trial court committed 
reversible error by refusing to instruct on and submit this issue to the 
jury for its determination. For the reasons stated herein, we affirm 
the decision of the Court of Appeals. 


At trial, the jury answered the single liability issue of defendant’s 
negligence in plaintiffs’ favor and awarded plaintiff, Dr. Michael 
Cobo, $850,000 in damages. On 15 June 1994, the trial court entered 
judgment against the defendant, Dr. Ernest Raba, in that amount. 
Defendant appealed to the Court of Appeals, which, in a divided 
panel, ordered a new trial. Prior to the decision of the Court of 
Appeals, Dr. Cobo died. His wife, Virginia Cobo, as Executrix of the 
Estate of Michael Cobo, was substituted as plaintiff in this action. 
The plaintiff executrix now appeals to this Court from the dissent 
below. 


The record reflects the following evidence was before the 
trial court. The defendant was and is a practicing psychiatrist in 
Durham, North Carolina. Dr. Cobo began to see defendant as a 
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patient for his psychiatric problems in 1980 when he moved to 
Durham to accept a job at Duke University Medical School. Dr. Cobo 
had a history of psychiatric counseling and had previously been diag- 
nosed and treated for depression with an antidepressant drug which 
produced adverse side effects. During Dr. Cobo’s first visit with 
defendant, Dr. Cobo stated that he did not want to be treated with 
medication because his previous treatment with medication had 
“affected him badly” and had not been helpful. Since Dr. Cobo 
refused to give defendant a complete medical history, defendant con- 
ducted extensive psychological testing under the guidance of Dr. 
William Burlingame, a practicing psychologist. Defendant diagnosed 
Dr. Cobo as suffering from dysthymia, a form of depression less 
severe than major depression. Together, defendant and Dr. Cobo 
decided that since Dr. Cobo refused to be treated with medication, 
Dr. Cobo would be treated with psychoanalysis four times a week. Dr. 
Barry Ostrow, a board-certified psychiatrist with extensive experi- 
ence, testified that dysthymia was the correct diagnosis and that psy- 
choanalysis was the proper course of treatment for Dr. Cobo. Dr. 
Cobo’s previous psychiatrists, Dr. Sam Bojar and Dr. O. Townsend 
Dann also treated and diagnosed Dr. Cobo in exactly the same man- 
ner. The psychoanalysis continued until December 1988. Throughout 
the patient-physician relationship, Dr. Cobo refused medication; 
required 6:00 a.m. appointments to avoid anyone seeing him with a 
psychiatrist; and demanded that defendant take no notes during the 
treatment sessions in order to protect Dr. Cobo’s identity and confi- 
dentiality in the event his marriage fell apart and his wife filed a law- 
suit against him. 


The evidence before the jury further reflected that Dr. Cobo had 
engaged in high-risk behavior, including drug abuse, alcohol abuse 
and unprotected homosexual sex, for most of his adult life. Before 
seeking defendant’s medical assistance, Dr. Cobo had multiple unpro- 
tected homosexual encounters with paid prostitutes. In 1981, Dr. 
Cobo’s unprotected homosexual encounters increased, as he testi- 
fied, to “easily a monthly basis” through 1986. Dr. Cobo acknowl- 
edged that “anyone in the early ‘80s who opened up a Newsweek 
magazine would know of the risk” of unprotected sex and admitted 
that he may have contracted acquired immunodeficiency syndrome 
(AIDS) after unprotected sex with a prostitute in San Francisco in 
the early 1980s. Defendant advised Dr. Cobo that he “was making 
some very dangerous choices [regarding sexual partners and homo- 
sexual activity] and recommended they stop,” and defendant dis- 
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cussed with Dr. Cobo the risk of sexually transmitted diseases. 
Defendant also warned Dr. Cobo of the effects of drug and alcohol 
abuse and specifically with regard to their adverse impact on his psy- 
choanalysis treatment. Although Dr. Cobo was an infectious disease 
expert and knew his behavior was dangerous, he continued these 
high-risk activities. 


In December 1986, Dr. Cobo tested positive for human immunod- 
eficiency virus (HIV). Defendant prescribed medication to treat Dr. 
Cobo’s anxiety and depression and continued psychoanalysis treat- 
ment sessions. Defendant recommended that Dr. Cobo seek medical 
treatment for HIV, but his advice went unheeded until November 1989 
when Dr. Cobo was diagnosed with full-blown AIDS..In December 
1988, the doctor-patient relationship was mutually terminated, and 
Dr. Cobo was treated by another psychiatrist, who prescribed an anti- 
depressant medication which improved Dr. Cobo’s condition. At the 
time of trial, Dr. Cobo was in poor condition and testified by video 
deposition. | 


At trial, Dr. John Monroe, plaintiff’s expert witness in the field 
of psychiatry, testified that Dr. Cobo was suffering from major 
depression, which was a “biologic disregulation” that has to do with 
“chemical imbalances.” Dr. Monroe also testified that there is no rela- 
tionship between Dr. Cobo’s homosexual activity and the treatment 
rendered for his depression. Dr. Monroe further testified that he was 
aware of no medical literature which indicates that major depression 
contributes to homosexual activity. 


On 20 December 1991, Dr. Cobo and his wife, Virginia Cobo, filed 
a complaint against defendant seeking damages for physical injury, 
psychological injury, emotional distress, loss of standing in the med- 
ical community and damage to his relationship with his family. — 
Plaintiffs alleged that defendant was negligent in that he “failed to 
prescribe appropriate medications”; “continued to treat Michael. 
Cobo with psychotherapy when he knew, or ought to have known, 
that it was either an ineffective or less effective method of treating 
Michael Cobo’s psychiatric condition”; and “failed to keep notes on 
his sessions with Dr. Cobo in order to follow the course and effect, or 
lack thereof, of his therapy.” 


Defendant filed his answer and asserted as an affirmative defense 
that Dr. Cobo was contributorily negligent. Specifically, in this 
regard, defendant alleged that Dr. Cobo “voluntarily sought and con- 
tinued with psychoanalytic treatment for his condition over a period 
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of several years when he knew or should have known that there were 
a variety of other treatments available which were not psychoanalyt- 
ically based”; “deliberately, intentionally, recklessly, carelessly and 
knowingly engage[d] in homosexual activities and alcohol and sub- 
stance abuse which exposed him to physical, psychological, social 
and professional injury”; and “failed and refused to seek specialized 
medical treatment for his HIV.” 


At the charge conference, defendant requested that the trial court 
instruct the jury on contributory negligence, but this was denied. The 
trial court submitted the following single issue of negligence to the 
jury: “Was the plaintiff... injured by the negligence of the defend- 
ant?” The trial court instructed the jury to answer this issue “yes” if it 
determined that Dr. Cobo had met his burden of proving either negli- 
gent diagnosis or negligent treatment. The jury thus rendered a gen- 
eral verdict answering “yes” as to this one liability issue. The trial 
court also instructed on the statute of limitations for personal injury 
and on damages, but these issues are not before this Court. 


We hold that in light of the evidence before the jury, the trial 
court should have instructed on the issue of contributory negligence. 
In this state, a plaintiff’s right to recover in a personal injury action is 
barred upon a finding of contributory negligence. Brewer v. Harris, 
279 N.C. 288, 298, 182 S.E.2d 345, 350 (1971). The trial court must con- 
sider any evidence tending to establish plaintiff's contributory negli- 
gence in the light most favorable to the defendant, and if diverse 
inferences can be drawn from it, the issue must be submitted to the 
jury. Atkins v. Moye, 277 N.C. 179, 184, 176 S.E.2d 789, 793 (1970). If 
there is more than a scintilla of evidence that plaintiff is contributo- 
rily negligent, the issue is a matter for the jury, not for the trial court. 
Boyd v. Wilson, 269 N.C. 728, 730, 1538 S.E.2d 484, 486 (1967). 
Therefore, any evidence that Dr. Cobo was contributorily negligent in 
that he failed to use ordinary care to protect himself from the 
asserted injury, or that his behavior was a proximate cause of his 
injury, would dictate the submission of this issue to the jury. 


This Court has held that “[i]n order for a contributory negligence 
issue to be presented to the jury, the defendant must show that plain- 
tiffs injuries were proximately caused by his own negligence.” 
McGill v. French, 333 N.C. 209, 217, 424 S.E.2d 108, 113 (1993). “[T]t 
is not necessary that plaintiff be actually aware of the unreasonable 
danger of injury to which his conduct exposes him. Plaintiff may be 
contributorily negligent if his conduct ignores unreasonable risks or 
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dangers which would have been apparent to a prudent person exer- 
cising ordinary care for his own safety.”. Smith v. Fiber Controls 
Corp., 300 N.C. 669, 673, 268 S.E.2d 504, 507 (1980). 


We hold that the record in the case sub judice provides substan- 
tial evidence from which the jury could have determined that Dr. 
Cobo’s injuries were proximately caused by his own negligence, 
including ignoring and actually initiating unreasonable dangers 
which would have been apparent to an ordinary, prudent person. The 
evidence indicates that Dr. Cobo’s only physical injury was AIDS, 
which was proximately caused by engaging in unprotected homosex- 
ual intercourse, and which he admits he contracted because his 
“judgment at that time was clouded and poor and self-destructive.” 
Evidence that Dr. Cobo’s conduct was unreasonably dangerous 
includes: his repeated refusal to follow defendant's advice with 
regard to his continued unprotected homosexual intercourse, his 
alcohol and drug abuse; and his substantial delay in seeking treat- 
ment for HIV. Further evidence of Dr. Cobo’s negligence includes the 
indicated restrictions placed on treatment in refusing to allow 
defendant to prescribe medication for the chronic depression and 
in refusing to allow defendant to take notes during the treatment 
sessions. Additionally, as a highly educated medical doctor and infec- 
tious disease expert, Dr. Cobo was actually aware that his unpro- 
tected homosexual conduct was unreasonably dangerous. 


Expert testimony, although useful, is not needed in all medical 
malpractice cases to establish proximate causation on the issue of 
contributory negligence when the jury, based on its own common 
knowledge and experience, is able to understand and judge the 
patient’s actions. McGill, 333 N.C. at 219, 424 S.E.2d at 114. In McGill, 
this Court noted that a patient has an active responsibility for his own 
care and well-being. Jd. at 220, 424 S.E.2d at 115. The Court held that 
a patient’s failure to keep his appointments and failure to report 
symptoms constituted sufficient evidence of negligence for a jury to 
find these actions were the proximate cause of his injuries. /d. 
Likewise, in this case, the jury could have reasonably determined, 
based on application of its own common knowledge and the expert 
testimony, that the indicated restrictions Dr. Cobo placed on his 
treatment, his unremitting alcohol and drug abuse, his actions in 
ignoring and contravening his doctor's recommendations to seek 
treatment for his HIV status for three years and his continued unpro- 
tected homosexual conduct constituted sufficient evidence that Dr. 
Cobo’s actions were negligent and contributed to and proximately 
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caused each of the injuries of which he complained, particularly his 
physical injury. 


Plaintiff contends that Dr. Cobo’s actions in this regard do not 
constitute a proper factual basis for the submission of the issue of 
contributory negligence to the jury. She contends that Dr. Cobo’s 
alcohol abuse, drug abuse and unprotected homosexual conduct 
occurred subsequent to the alleged misdiagnosis and implementation 
of treatment and were part and parcel of the condition for which he 
sought treatment. Therefore, plaintiff contends, Dr. Cobo’s injury 
could have been avoided if he had been correctly diagnosed and 
appropriate treatment had been initiated by defendant. Contributory 
negligence as a defense is inapplicable “where a patient’s conduct 
provides the occasion for care or treatment that, later, is the subject 
of a malpractice claim, or where the patient’s conduct contributes to 
an illness or condition for which the patient seeks the care or treat- 
ment on which a subsequent medical malpractice [claim] is based.” 
David M. Harney, Medical Malpractice § 24.1, at 564 (8d ed. 1993). 
However, in the case sub judice, the evidence clearly indicates that 
the activities of Dr. Cobo asserted as contributory negligence took 
place prior to and contemporaneously with defendant’s treatment 
and that Dr. Cobo directly contravened defendant’s specific advice 
during the course of treatment. Further, we find no evidence that Dr. 
Cobo’s malady, AIDS, was in any way caused by depression, the con- 
dition for which Dr. Cobo sought treatment from defendant. 


The evidence shows Dr. Cobo had a history of depression; sought 
treatment from defendant for this condition; and consistent with 
prior diagnosis and treatment, was treated for dysthymia, a form of 
depression. The treatment rendered by defendant for dysthymia had 
absolutely no connection to Dr. Cobo’s AIDS, which ultimately 
caused his death. Plaintiff’s own expert, Dr. Monroe, admitted that 
homosexual conduct is unrelated to depression and that he was 
aware of no medical literature linking these conditions. Furthermore, 
there is no evidence that Dr. Cobo’s unprotected homosexual activi- 
ties were caused by, or related to, his depression. Dr. Cobo testified 
that he began having homosexual relations at the age of twenty and 
engaged in unprotected homosexual relations for more than ten years 
before he sought defendant’s treatment. Dr. Cobo admitted that his 
— contraction of AIDS was caused by his own conduct, and he told 
defendant that he thought his unprotected sex with a drug-addicted 
prostitute in a San Francisco bathhouse had probably caused his 
infection. Dr. Cobo further acknowledged that he engaged in unpro- 
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tected homosexual sex “easily on a monthly basis” in the early 1980s 
and that it takes only “one time” to contract AIDS. In McGill, this 
Court concluded that passive conduct by the plaintiff in failing to 
keep his appointments was sufficient to constitute contributory neg- 
ligence. McGill, 333 N.C. at 220, 424 $.E.2d at 115. In the instance 
case, Dr. Cobo’s conduct was clearly active and related directly to his 
physical complaint. While the record here does not show, and we thus 
cannot speculate, whether the verdict as to defendant’s negligence 
was based on diagnosis or treatment or both, we conclude the record 
does show evidence of Dr. Cobo’s conduct in both areas sufficient to 
require an instruction on and submission of the issue of contributory 
negligence to the jury. 


Based upon the foregoing, there was sufficient evidence from 
which the jury could have inferred that Dr. Cobo’s injuries were prox- 
imately caused by his own negligence. The trial court thus erred in 
refusing to instruct the jury on the issue of contributory negligence. 
Accordingly, the decision of the Court of Appeals is affirmed. 


AFFIRMED. 


STEVE MULLIS anp BLAINE SCOTT MULLIS v. HARRY SECHREST anp 
CHARLOTTE-MECKLENBURG BOARD OF EDUCATION 


No. 283A97 
(Filed 6 February 1998) 


1. Public Officers and Employees § 68 (NCI4th); Schools 
§ 176 (NCI4th)— negligence claim—school teacher—offi- 
cial capacity—governmental immunity 


An action against defendant high school teacher to recover 
damages for injuries received by an industrial arts student in an 
accident in a shop classroom was a suit against defendant 
teacher solely in his official capacity as an agent of defendant 
board of education where plaintiffs failed to specify whether they 
were suing defendant teacher in his individual or official capac- 
ity; the complaint alleged that defendant teacher was employed 
by defendant board of education as a teacher; plaintiffs set forth 
only one claim for relief in their complaint; and after defendants 
were allowed to amend their answer to allege that both defend- 
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ants were entitled to governmental immunity because the board 
of education had not purchased a contract of insurance that cov- 
ered exposure of $1 million or less, plaintiffs sought to amend 
their complaint only by adding an allegation that defendant board 
of education had waived immunity that might cover it and 
defendant teacher by the purchase of liability insurance and did 
not attempt to amend their complaint to specify whether they 
intended to sue defendant teacher in his individual or official 
capacity or both. Therefore, where it was determined that the 
board of education is entitled to governmental immunity from 
suit for the first $1 million in damages which may be awarded, 
defendant teacher, in his official capacity, is entitled to govern- 
mental immunity to that same extent. 


2. Public Officers and Employees § 68 (NCI4th)— suit against 
public officer or employee—allegations of capacity 
Pleadings should indicate in the caption the capacity in 
which a plaintiff intends to hold a public officer or employee 
liable by including words such as “in his official capacity” or “in 
his individual capacity” after a defendant’s name. In addition, 
allegations as to the extent of liability claimed should provide fur- 
ther evidence of capacity, and the prayer for relief should indi- 
cate whether plaintiff seeks to recover damages from a defendant 
individually or as agent of the governmental entity. 


Appeal by defendant pursuant to N.C.G.S. § 7A-30(2) from the 
decision of a divided panel of the Court of Appeals, 126 N.C. App. 91, 
484 S.E.2d 423 (1997), affirming in part and vacating in part an order 
entered by Caviness, J., on 9 August 1995 in Superior Court, 
Mecklenburg County. On 23 July 1997, this Court allowed discre- 
tionary review of additional issues. Heard in the Supreme Court 15 
December 1997. 


James, McElroy & Diehl, PA., by Edward T. Hinson, Jr., John 
S. Arrowood, and Fred B. Monroe, for plaintiff-appellees. 


Smith Helms Mulliss & Moore, L.L.P., by James G. 
Middlebrooks, for defendant-appellant Sechrest. 


ORR, Justice. 


This is an action to recover damages for an injury sustained by 
plaintiff Blaine Mullis on 18 October 1990. At the time of the accident, 
Blaine was sixteen years old and a junior at Garinger High School. On 
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the day of the accident, Blaine’s industrial arts or “shop” class was 
attending a student assembly. Blaine left the assembly without the 
permission of his instructor, defendant Sechrest, and returned to the 
shop classroom. Although the door was locked, another student, also 
working in the classroom unsupervised, let Blaine into the classroom. 
Blaine then began to construct a wooden “rabbit box” using a 
Rockwell tilting arbor saw, more commonly known as a table saw. 
Blaine failed to position the safety guard in place over the saw blade 
while operating the saw. Subsequently, while attempting to cut a 
board with the saw, the board bucked upwards, causing Blaine to 
sever the fingers and thumb on his left hand. 


After the accident, medical personnel were able to reattach 
Blaine’s fingers; however, his thumb was ultimately amputated. In 
July 1991, Blaine underwent a procedure at Duke University in which 
a toe was removed from his foot and attached to his left hand to serve 
as a substitute for his thumb. Despite this procedure, Blaine contin- 
ues to suffer a permanent partial disability to his left hand as a result 
of this accident. Plaintiff Steve Mullis, Blaine’s father, is also a party 
to this suit because he is responsible for Blaine’s medical bills and 
expenses. 


On 18 November 1992, plaintiffs filed this action against “Harry 
Sechrest and the Charlotte[-|Mecklenburg Board of Education.” In 
their only claim for relief, plaintiffs allege that defendant Board “pro- 
vided, permitted and directed the operation of a Rockwell tilting 
arbor saw ... in its industrial arts class.” Plaintiffs further allege that 
defendant Sechrest, a teacher employed by defendant Charlotte- 
Mecklenburg Board of Education, negligently failed to give adequate 
instructions regarding the proper use of the table saw and failed to 
adequately warn of the inherent dangers of its use. Plaintiffs also 
allege defendants provided an unsafe saw. 


Defendants filed an answer on 25 January 1993, denying any neg- 
ligence on the part of defendants; moving to dismiss the complaint 
pursuant to N.C.G.S. § 1A-1, Rule 12(b)(6); and asserting contributory 
negligence as a defense. On 29 April 1994, defendants filed a motion 
to amend their answer to allege that both defendants were entitled to 
governmental immunity because the Board had “not purchased liabil- 
ity insurance for claims of the kind and level asserted here.” The trial 
court allowed this motion on 14 July 1994. 


Subsequently, on 18 July 1995, defendants submitted a motion for 
judgment on the pleadings or, in the alternative, partial summary 
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judgment. Plaintiffs then filed a motion to amend their initial com- 
plaint on 28 July 1995. By this motion, plaintiffs sought to add an alle- 
gation that defendant Board had waived any immunity that might 
cover it and defendant Sechrest by purchasing liability insurance. 
After a hearing, the trial court entered an order allowing plaintiffs’ 
motion to amend their complaint and denying defendants’ motion for 
judgment on the pleadings. The order also granted partial summary 
judgment on the basis of governmental immunity for defendant Board 
for all claims determined to be $1,000,000 or less and granted sum- 
mary judgment for defendant Sechrest on the ground that “he is a 
public officer immune from suit by the plaintiffs.” 


Plaintiffs then appealed to the Court of Appeals, which held (1) 
that the trial court did not abuse its discretion in allowing defendants 
to amend their answer to assert the defense of governmental immu- 
nity, (2) that the trial court did not err in determining that the Board 
was entitled to sovereign immunity for all claims of $1,000,000 or 
less, and (3) that the trial court erred in holding that defendant 
Sechrest was entitled to Summary judgment “because he is a public 
officer immune from suit by the plaintiffs.” Defendant Sechrest sub- 
sequently filed a notice of appeal to this Court based upon the dissent 
below and a petition for discretionary review of additional issues. On 
23 July 1997, we allowed defendant Sechrest’s petition for discre- 
tionary review of additional issues. 


[1] Both the trial court and the Court of Appeals focused on the issue 
of whether defendant Sechrest was entitled to public-officer immu- 
nity. However, the threshold issue to be determined in this case is 
whether defendant Sechrest is being sued in his official capacity, indi- 
vidual capacity, or both. In his brief, defendant Sechrest contends 
that the Court of Appeals erred in determining that the plaintiffs 
brought suit against him in his individual capacity, rather than in his 
official capacity. Defendant Sechrest notes that if the plaintiffs sued 
him “in his official capacity, he is entitled to governmental immunity 
to the same extent as the Board.” We agree with defendant Sechres 

and, accordingly, reverse the Court of Appeals. : 


The initial complaint in this case was filed on 18 November 1992 
and failed to specify in the caption whether plaintiffs were suing 
defendant Sechrest in his individual or official capacity. An amended 
complaint was also submitted and similarly failed to specify whether 
plaintiffs were suing defendant Sechrest in his individual or official 
capacity. In Kentucky v. Graham, 473 U.S. 159, 87 L. Ed. 2d 114 
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(1985), the United States Supreme Court stated that where the com- 
plaint does not clearly specify whether the defendants are being sued 
in their individual or official capacities, “[t]he ‘course of proceedings’ 
. .. typically will indicate the nature of the liability sought to be 
imposed.” Jd. at 167 n.14, 87 L. Ed. 2d at 122 n.14 (quoting Brandon 
v. Holt, 469 U.S. 464, 469, 83 L. Ed. 2d 878, 884 (1985)). 


This Court recently examined the distinction between official 
and individual capacity claims in Meyer v. Walls, 347 N.C. 97, 489 
S.E.2d 880 (1997), in which we stated: 


“The crucial question for determining whether a defendant is 
sued in an individual or official capacity is the nature of the relief 
sought, not the nature of the act or omission alleged. If the plain- 
tiff seeks an injunction requiring the defendant to take an action 
involving the exercise of a governmental power, the defendant is 
named in an official capacity. If money damages are sought, the 
court must ascertain whether the complaint indicates that the 
damages are sought from the government or from the pocket of 
the individual] defendant. If the former, it is an official-capacity 
claim; if the latter, it is an individual-capacity claim; and if it is 
both, then the claims proceed in both capacities.” 


Id. at 110, 489 S.E.2d at 887 (quoting Anita R. Brown-Graham & 
Jeffrey S. Koeze, Immunity from Personal Liability under State 
Law for Public Officials and Employees: An Update, Loc. Gov't 
L. Bull. 67, at 7 (inst. Of Gov't, Univ. Of N.C. at Chapel Hill), Apr. 1995 
(hereinafter “Law Bulletin”]). As Brown-Graham and Koeze further 
explained: 


It is true that it is often not clear in which capacity the plain- 
tiff seeks to sue the defendant. In such cases it is appropriate for 
the court to either look to the allegations contained in the com- 
plaint to determine plaintiff's intentions or assume that the plain- 
tiff meant to bring the action against the defendant in his or her 
official capacity. 


Law Bulletin at 7; see Yeksigian v. Nappi, 900 F.2d 101, 104 (7th Cir. 
1990) (court employs presumption against personal liability in the 
absence of clear expression that plaintiff intends to sue defendants in 
their individual capacities). | 


Based on Meyer, our analysis begins with answering the “crucial 
question” of what type of relief is sought. Here, plaintiffs are seeking 
to recover monetary damages for pain and suffering, future medical 
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expense, and permanent disability. As stated above, if money dam- 
ages are sought, the court must ascertain whether the complaint indi- 
cates that the damages are sought from the governmental entity or 
from the pocket of the individual. Accordingly, it is appropriate to 
consider the course of the proceedings and allegations contained in 
the pleading to determine the capacity in which defendant is being 
sued. 


In the present case, a review of the course of proceedings and the 
allegations contained in the complaint leads us to conclude that this 
suit was brought against defendant Sechrest solely in his official 
capacity. First, as noted above, plaintiffs failed to specify whether 
they were suing defendant Sechrest in his individual or official capac- 
ity. Additionally, in the section of the complaint identifying “Parties, 
Capacity, Jurisdiction and Venue,” plaintiffs allege that defendant 
Sechrest is “an adult citizen and resident of Mecklenburg County, 
North Carolina, and is employed by the Charlotte[-]Mecklenburg 
Board of Education as a teacher.” This allegation establishes that 
defendant Sechrest is an agent of defendant Board. 


Further, plaintiffs set forth only one claim for relief in their com- 
plaint. In the beginning of their claim for relief, plaintiffs allege that 
“the Defendant Charlotte[-|Mecklenburg School System provided, 
permitted and directed the operation of a Rockwell tilting arbor saw, 
model #34-399 in its industrial arts class.” Later in the complaint, 
plaintiffs specifically allege that defendant Sechrest negligently failed 
to give reasonable or adequate instructions or warnings concerning 
the dangers inherent in the use of the saw and provided a machine 
that was unsafe. However, we note that it was necessary to allege 
defendant Sechrest’s negligence in the complaint because he was act- 
ing as an agent of defendant Board in performing his duties. See 
Moore v. City of Creedmoor, 345 N.C. 356, 481 S.E.2d 14 (1997). The 
_fact that there is only one claim for relief is also indicative of plain- 
tiffs’ intention to sue defendant Sechrest in his official capacity, as an 
agent of defendant Board. 


Finally, focusing on the course of proceedings in the present 
case, it is important to note that on 29 April 1994, defendants filed a 
motion to amend their answer to allege that both defendants were 
entitled to governmental immunity because the Board had not pur- 
chased a contract of insurance that covered exposures of $1,000,000 
or less. This motion was allowed by the trial court on 14 July 1994. 
Subsequently, on 28 July 1995, plaintiffs filed a motion to amend their 
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complaint. In their motion, plaintiffs state that “[b]y this Motion, 
Plaintiffs seek to amend their Complaint by adding an allegation that 
Defendant Charlotte[-]Mecklenburg Board of Education (the “School 
Board”) has waived any immunity that might cover it and Defendant 
Harry Sechrest by purchasing liability insurance.” Although the 
defense of immunity had been raised by defendants, plaintiffs did not 
attempt to amend their complaint to specify whether they intended to 
sue defendant Sechrest in his individual or official capacity, or both. 
In fact, by their reference to liability insurance, plaintiffs’ intent 
appears to be to sue defendant Sechrest solely in his official capacity. 


“{I]n 1972 this State abandoned Code pleadings in favor of notice 
pleadings.” Watkins v. Hellings, 83 N.C. App. 480, 433, 350 S.E.2d 590, 
592 (1986), rev’d on other grounds, 321 N.C. 78, 361 S.E.2d 568 
(1987). This change allowed a more liberal approach to pleading, 
while still ensuring that the opposing party would have adequate 
notice of the issues in order to present a proper defense. As stated by 
this Court, “[uJnder the notice theory of pleading, a statement of a 
claim is adequate if it gives sufficient notice of the events or transac- 
tions which produced the claim to enable the adverse party to under- 
stand its nature and basis and to file a responsive pleading.” Pyco 
Supply Co. v. American Centennial Ins. Co., 321 N.C. 435, 442, 364 
S.E.2d 380, 384 (1988). Thus, in order for defendant Sechrest to have 
an opportunity to prepare a proper defense, the pleading should have 
clearly stated the capacity in which he was being sued. 


[2] It is a simple matter for attorneys to clarify the capacity in which 
a defendant is being sued. Pleadings should indicate in the caption 
the capacity in which a plaintiff intends to hold a defendant liable. 
For example, including the words “in his official capacity” or “in his 
individual capacity” after a defendant’s name obviously clarifies the 
defendant's status. In addition, the allegations as to the extent of lia- 
bility claimed should provide further evidence of capacity. Finally, in 
the prayer for relief, plaintiffs should indicate whether they seek to 
recover damages from the defendant individually or as an agent of 
the governmental entity. These simple steps will allow future litigants 
to avoid problems such as the one presented to us by this appeal. 


Taken as a whole, the amended complaint, along with the course 
of proceedings in the present case, indicate an intent by plaintiffs to 
sue defendant Sechrest in his official capacity. As we have previously 
noted, official-capacity suits are merely another way of pleading an 
action against the governmental entity. Moore, 345 N.C. at 367, 481 
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S.E.2d at 21. The immunity available to the Board of Education has 
already been determined and is not before us on appeal. In the opin- 
ion below, the Court of Appeals held that the Board of Education is 
entitled to governmental immunity from suit for the first $1,000,000 in 
damages which may be awarded. Similarly, defendant Sechrest, in his 
official capacity, is entitled to governmental immunity to that same 
extent. 


Based on our holding above, it is not necessary for us to address 
the remaining issue which is whether defendant Sechrest is entitled 
to assert public-officer immunity. 


REVERSED AND REMANDED. 





STATE OF NORTH CAROLINA v. EDWARD RONALD BEATTY 


No. 255A97 
(Filed 6 February 1998) 


1. Kidnapping and Felonious Restraint § 18 (NCI4th)— 
armed robbery—binding of victim’s wrists—kicking victim 
in back—additional restraint supporting kidnapping 


There was sufficient evidence of restraint of one victim sep- 
arate and apart from that inherent in an armed robbery of a 
restaurant to support defendant’s conviction of second-degree 
kidnapping of this victim where the evidence tended to show that 
the robbers, including defendant, put duct tape around the vic- 
tim’s wrists, forced him to lie on the floor, and kicked him in the 
back twice. When defendant bound this victim’s wrists and 
kicked him in the back, he increased the victim’s helplessness 
and vulnerability beyond what was necessary for him and his 
comrades to rob the restaurant, and such actions constituted 
sufficient additional restraint to satisfy the restraint element of 
kidnapping under N.C.G.S. § 14-39. 


2. Kidnapping and Felonious Restraint § 18 (NCI4th)— 
armed robbery—threatened use of firearm—no additional 
restraint supporting kidnapping 

There was insufficient evidence of restraint of a second vic- 
tim separate and apart from that inherent in an armed robbery of 
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a restaurant to support defendant’s conviction of second-degree 
kidnapping of this victim where the evidence showed only that 
one of the robbers approached the victim, pointed a gun at him, 
and stood guarding him during the robbery, the victim did not 
move during the robbery, and the robbers did not injure him in 
any way. The only evidence of restraint of this victim was the 
threatened use of a firearm, which was an inherent, inevitable 
feature of the robbery and insufficient to support a conviction for 
kidnapping under N.C.G.S. § 14-39. 


Appeal by defendant pursuant to N.C.G.S. § 7A-30(2) from the 
unpublished decision of a divided panel of the Court of Appeals, 126 
N.C. App. 225, 491 S.E.2d 564 (1997), finding no error in a jury trial 
that resulted in Judgments of imprisonment entered on 25 May 1995 
by Steelman, J., in Superior Court, Mecklenburg County. Heard in the 
Supreme Court 17 December 1997. | 


Michael F’ Easley, Attorney General, by Ellen B. Scouten, 
Special Deputy Attorney General, for the State. 


Malcolm Ray Hunter, Jr., Appellate Defender, by Danielle M. 
Carman and Daniel R. Pollitt, Assistant Appellate Defenders, 
for defendant-appellant. 


WHICHARD, Justice. 


On 23 May 1994 a Mecklenburg County grand jury indicted 
defendant Edward Ronald Beatty for robbery with a dangerous 
weapon, assault with a deadly weapon with intent to kill inflicting 
serious injury, felonious breaking and entering, safecracking, first- 
degree kidnapping, two counts of second-degree kidnapping, and 
possession of a firearm by a convicted felon. The trial court severed 
the charge of possession of a firearm by a convicted felon and later 
dismissed the charge of safecracking. The remaining charges were 
tried during the 22 May 1995 Mixed Session of Superior Court, 
Mecklenburg County. 


The jury found defendant guilty as charged, except that assault 
_ with a deadly weapon with intent to kill was reduced to assault with 
a deadly weapon inflicting serious injury, and breaking and entering 
was submitted and found as entering only. The trial court arrested 
judgment on the conviction for first-degree kidnapping and sen- 
tenced defendant to imprisonment of thirty years for the robbery 
with a dangerous weapon, ten years for felonious assault, ten years 
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for entering, and fifteen years for each of the second-degree kidnap- 
pings, all sentences to be served consecutively. 


Defendant appealed to the Court of Appeals asserting, inter alva, 
that his kidnapping convictions should be vacated because there was 
insufficient evidence of restraint Separate and apart from that inher- 
ent in the crime of robbery with a dangerous weapon to support those 
convictions. The Court of Appeals majority disagreed. Judge Wynn 
dissented in part on the ground that “the restraint in this case was an 
inherent and inevitable feature of the commission of the armed rob- 
bery” and thus could not support a conviction for second-degree kid- 
napping. Defendant appeals based upon Judge Wynn’s dissent. For 
reasons that follow, we affirm with regard to defendant's conviction 
for the second-degree kidnapping of victim Koufaloitis, and we 
reverse with regard to defendant's conviction for the second-degree 
kidnapping of victim Poulos. 


The State’s evidence tended to show that on 19 March 1994 
defendant met a group of men at a party. They decided to rob South 
21, a drive-in restaurant in Charlotte, North Carolina. When they 
approached the restaurant, the owner, Nicholas Copsis, stood just 
outside near an open door. The robbers approached this door, put a 
gun to Copsis’ head, and told him to go inside and open the safe. 


Once inside, the robbers saw restaurant employees Hristos 
Poulos and Tom Koufaloitis. Poulos was on his knees washing the 
floor at the front, and Koufaloitis stood three to four feet from the 
safe cleaning the floor in the back. One robber put a gun to Poulos’ 
head and stood beside him during the robbery. An unarmed robber 
put duct tape around Koufaloitis’ wrists and told him to lie on the 
floor. 


Copsis did not open the safe on his first attempt. One robber 
said, “Let’s go. We’re taking too long. Hurry up.” Another shot Copsis 
twice in the legs. Copsis then opened the safe. The robbers took more 
than $2,000 and fled. The robbery took approximately three to four 
minutes. 


Defendant contends that his convictions for second-degree kid- 
napping must be vacated because the State presented insufficient evi- 
dence of restraint separate from that inherent in the robbery. He 
asserts that such evidence is necessary to satisfy the requirements of 
N.C.G.S. § 14-39, the kidnapping statute, as interpreted by this Court 
in Siate v. Fulcher, 294 N.C. 508, 523, 243 $.E.2d 338, 351 (1978). See » 
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also State v. Irwin, 304 N.C. 98, 282 S.E.2d 489 (1981) (applying 
Fulcher interpretation of N.C.G.S. § 14-39 in the context of a robbery 
with a dangerous weapon). 


N.C.G.S. § 14-39(a) provides in pertinent part that a person is 
guilty of kidnapping if he or she 


shall unlawfully confine, restrain, or remove from one place to 
another, any other person 16 years of age or over without the con- 
sent of such person... if such confinement, restraint or removal 
is for the purpose of: 


(2) Facilitating the commission of any felony or facilitating flight 
of any person following the commission of a felony... . 


N.C.G.S. § 14-39(a) (1993) (amended 1994). In Fulcher this Court rec- 
ognized that certain felonies, such as robbery with a dangerous 
weapon, cannot be committed without some restraint of the victim; 
and it held that “restraint, which is an inherent, inevitable feature of 
such other felony,” could not form the basis of a kidnapping convic- 
tion. Fulcher, 294 N.C. at 523, 243 S.E.2d at 351. The Court stated that 
the legislature did not intend N.C.G.S. § 14-39 “to permit the convic- 
tion and punishment of the defendant for both crimes.” Jd. The Court 
further noted that “[t]o hold otherwise would violate the constitu- 
tional prohibition against double jeopardy.” Id. 


The State contends that Fulcher was based upon a now- 
outmoded understanding of the Double Jeopardy Clause of the 
United States Constitution. It argues that under modern double 
jeopardy analysis, this Court’s interpretation and application of 
N.C.G.S. § 14-39 in Fulcher is unnecessary and should be overruled. 
This Court did not decide Fulcher solely on constitutional grounds, 
however. Rather, it interpreted the kidnapping statute under the “car- 
dinal principle of statutory construction ... that the intent of the 
Legislature is controlling,” 7d. at 520, 243 S.E.2d at 350, stating: 


We are of the opinion, and so hold, that G.S. 14-39 was not 
intended by the Legislature to make a restraint, which is an 
inherent, inevitable feature of such other felony, also kidnapping 
so as to permit the conviction and punishment of the defendant 
for both crimes. 


Id. at 523, 243 S.E.2d at 351 (emphasis added). The interpretation of 
a criminal statute by the highest court of the state that enacted it is 
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generally regarded as an integral part of the statute. See Gupton v. 
Builders Transp., 320 N.C. 38, 43-44, 357 S.E.2d 674, 678 (1987). This 
Court’s long-standing interpretation in Fulcher of legislative intent in 
the enactment of N.C.G.S. § 14-39 has become an integral part of the 
kidnapping statute, and it thus remains the appropriate focus for 
analysis of the kidnapping convictions here. 


As noted, under N.C.G.S. § 14-89 as construed and applied in 
Fulcher, a person cannot be convicted of kidnapping when the only 
evidence of restraint is that “which is an inherent, inevitable feature” 
of another felony such as armed robbery. Fulcher, 294 N.C. at 523, 248 
S.E.2d at 351. “The Key question... is whether the kidnapping charge 
is supported by evidence from which a jury could reasonably find 
that the necessary restraint for kidnapping “exposed [the victim] to 
greater danger than that inherent in the armed robbery itself.’ ” State 
v. Pigott, 331 N.C. 199, 210, 415 S.E.2d 555, 561 (1992) (quoting Irwin, 
304 N.C. at 1038, 282 S.E.2d at 446). Here, the robbers, including 
defendant, restrained two victims, Koufaloitis and Poulos, and 
defendant was convicted of one count of second-degree kidnapping 
for each restraint. We address each in turn. 


[1] The evidence of defendant's restraint of victim Koufaloitis sup- 
ports a finding that the robbers, including defendant, put duct tape 
around the victim’s wrists, forced him to lie on the floor, and kicked 
him in the back twice. Because the binding and kicking were not 
inherent, inevitable parts of the robbery, these forms of restraint 
“exposed [the victim to a] greater danger than that inherent in the 
armed robbery itself.” Irwin, 304 N.C. at 103, 282 S.E.2d at 446; see 
also Pigott, 331 N.C. at 210, 415 S.E.2d at 561 cholding that when the 
defendant bound the victim’s hands and feet, he exposed the victim 
to a greater danger than that inherent in the armed robbery and there- 
fore upholding the defendant’s kidnapping conviction); Fulcher, 294 
N.C. at 524, 243 S.E.2d at 352 (holding that binding of victims’ hands 
was not an inherent and inevitable feature of rape and therefore 
upholding the defendant's kidnapping. convictions based upon that 
restraint). When defendant bound this victim’s wrists and kicked him 
in the back, he increased the victim’s helplessness and vulnerability 
beyond what was necessary to enable him and his comrades to rob 
the restaurant. See Pigott, 331 N.C at 210, 415 N.C. at 561. Such 
actions constituted sufficient additional restraint to satisfy the 
restraint element of kidnapping under N.C.G:.S. § 14-39, and the Court 
of Appeals properly found no error in defendant’s conviction for the 
second-degree kidnapping of victim Koufaloitis. 
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[2] With regard to victim Poulos, the evidence shows only that one 
of the robbers approached the victim, pointed a gun at him, and 
stood guarding him during the robbery. The victim did not move dur- 
ing the robbery, and the robbers did not injure him in any way. In 
order to commit a robbery. with a dangerous weapon under N.C.G.S. 
§ 14-87(a), defendant had to possess, use, or threaten to use a firearm 
while taking personal property from a place of business where per- 
sons were in attendance. The only evidence of restraint of this victim 
was the threatened use of a firearm. This restraint is an essential ele- 
ment of robbery with a dangerous weapon under N.C.G.S. § 14-87, 
and defendant’s use of this restraint exposed the victim to no greater 
danger than that required to complete the robbery with a dangerous 
weapon. We thus hold that threatening victim Poulos with a gun was 
an inherent, inevitable feature of the robbery and is insufficient to 
support a conviction for kidnapping under N.C.G.S. § 14-39. The 
Court of Appeals therefore erred in finding no error in defendant’s 
conviction for the second-degree kidnapping of victim Poulos. 


For the reasons stated, we affirm the Court of Appeals with 
regard to defendant’s conviction for the second-degree kidnapping of 
victim Koufaloitis, and we reverse the Court of Appeals with regard 
to defendant’s conviction for the second-degree kidnapping of victim 
Poulos. We remand the case to the Court of Appeals for further 
remand to the Superior Court, Mecklenburg County, for entry of an 
order arresting judgment on defendant's conviction for the second- 
degree kidnapping of victim Poulos. 


AFFIRMED IN PART, REVERSED IN PART. 
TS eS 


DOUGLAS H. McMILLIAN anpD MARGARET 8S. McMILLIAN v. NORTH CAROLINA 
FARM BUREAU MUTUAL INSURANCE COMPANY, anp ALLSTATE INSURANCE 
_ COMPANY 


No. 104PA97 
(Filed 6 February 1998) 


Insurance § 509 (NCI4th)— UM coverage—reduction by work- 
ers’ compensation benefits 
The Court of Appeals incorrectly reversed the trial court in a 
declaratory judgment action to determine coverage under insur- 
ance policies where plaintiff Douglas McMillian was a passenger 
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in a car owned and operated by a fellow employee; both were act- 
ing in the course and scope of their employment; a car driven by 
an uninsured motorist collided with the car and injured plaintiff, 
plaintiff applied for and received workers’ compensation benefits 
and brought personal injury actions against the driver of the car 
in which he was riding and the uninsured driver of the other car; 
defendants provide UM insurance to plaintiffs and UIM coverage 
to the driver of the other car; the workers’ compensation policy 
was paid for by his employer and the UM policies were paid for 
by persons other than his employer; the automobile policies con- 
tained limitations requiring that any amount payable be reduced 
by sums paid or payable under workers’ compensation law; plain- 
tiffs instituted this action to determine coverage; and the trial 
court concluded that the combined coverages of the automobile 
policies should be reduced by the workers’ compensation bene- 
fits already paid, which exceeded the coverages, so that coverage 
was not provided. Although earlier cases held that the UM carrier 
was not allowed to reduce its coverage when the employee/ 
plaintiff purchased the UM policy herself or when the purchaser 
of the UM/UIM coverage was not the same entity that pur- 
chased the workers’ compensation coverage, nothing in N.C.G.S. 
§ 20-279.2l(e) suggests that the legislature intended for the 
reduction to apply only if the automobile policy was bought by 
the same entity that purchased the workers’ compensation cov- 
erage or that the reduction be applicable only to business policies 
and not to personal policies. Defendant UM carriers are entitled 
to reduce coverage by the amount of workers’ compensation ben- 
efits received by plaintiff. To the extent that Ohio Casualty 
Group v. Owens, 99 N.C. App. 131, and its progeny are inconsist- 

ent with this holding, they are overruled. . 


On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani- 
mous decision of the Court of Appeals, 125 N.C. App. 247, 480 8.E.2d 
437 (1997), reversing declaratory judgment in favor of defendants by 
Greeson, J., at the 30 October 1995 Civil Session of Superior Court, 
Rockingham County. Heard in the Supreme Court 11 September 1997. 


Robert S. Hodgman and Associates, by Robert S. Hodgman and 
Todd P. Oxner, for plaintiff-appellees. 


Henson & Henson, L.L.P., by Perry C. Henson, Jr., and Rachel 
Scott Decker, for defendani-appellant N.C. Farm Bureau Mutual 
Ins. Co. 
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Smith Helms Mulliss & Moore, L.L.P., by Stephen P. Millikin, 
for defendant-appellant Allstate Ins. Co. 


Morgan & Reeves, by Robert B. Morgan, and Robert R. Gardner 
on behalf of Nationwide Mutual Ins. Co., amicus currae. 


Baker & Jones, P.A., by H. Mitchell Baker, LIT, on behalf of North 
Carolina Academy of Trial Lawyers, amicus curiae. 


PARKER, Justice. 


The issue in this case is whether defendant. insurance companies 
are authorized under N.C.G.S. § 20-279.21(e) to reduce uninsured 
motorist (“UM”) coverage under their respective policies by the 
amount plaintiff Douglas McMillian has received for his injuries from 
workers’ compensation. We hold that the reduction is authorized by 
the statute. 


On 2 April 1990 plaintiff Douglas H. McMillian was a passen- 
ger in a car owned and operated by James L. Boswell, a fellow 
employee at Winn-Dixie, while both were acting within the course 
and scope of their employment. Another car, driven by uninsured 
motorist Emanuel Canty, Jr., collided with Boswell’s car, injuring 
McMillian. McMillian applied for and received workers’ compensa- 
tion benefits, which as of 9 June 1993 totaled in excess of $78,000. 
McMillian brought a personal injury action against both Boswell 
and Canty. Margaret S. McMillian, plaintiff's wife, joined in this 
action to assert her claim for loss of consortium. The action as 
to Boswell was dismissed since Boswell was immune from liability 
for ordinary negligence by a fellow employee. The action against 
Canty was still pending at the time the parties filed briefs in this 
Court. 


At the time of the accident, defendant Allstate Insurance 
Company (“Allstate”) provided UM insurance coverage to plaintiffs 
for bodily injury and property damage in the amount of $25,000. 
Defendant North Carolina Farm Bureau Mutual Insurance Company 
(“Farm Bureau”) provided UM and underinsured motorist (“UIM”) 
insurance coverage to Boswell for bodily injuries in the amount of 
$50,000. Both policies contained the following limit of liability provi- 
sion: “Any amount otherwise payable for damages under this cover- 
age shall be reduced by all sums... [p]aid or payable because of the 
bodily injury under any of the following or similar law[s] .. . workers’ 
compensation law.” 
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Plaintiffs instituted this declaratory judgment action to deter- 
mine the coverage available under both their own automobile policy 
and the policy issued to Boswell. The action was heard on stipulated 
facts and exhibits. On 25 January 1996 the trial court entered a judg- 
ment concluding that plaintiffs were entitled to pursue claims for UM 
insurance under both the Allstate and the Farm Bureau policies but 
that the combined coverages of $75,000 were to be reduced by the 
$78,000 in workers’ compensation benefits already paid to Mr. 
MecMillian. Hence neither policy provided coverage to plaintiffs for 
the damages asserted. 


On appeal the Court of Appeals reversed the trial court, holding 
that N.C.G.S. § 20-279.21(e) did not authorize the UM coverage to be 
reduced by the amount of workers’ compensation benefits paid and 
that plaintiffs were entitled to recover the UM policy limits from 
Allstate and Farm Bureau. McMillian v. N.C. Farm Bureau Mut. Ins. 
Co., 125 N.C. App. 247, 254, 480 S.E.2d 437, 441 (1997). In reaching 
this decision, the Court of Appeals distinguished Brantley v. 
Starling, 336 N.C. 567, 444 S.E.2d 170 (1994), on the basis that 
Brantley involved a business UM policy paid for by the employer and 
issued by the same carrier which carried the workers’ compensation 
coverage; whereas, the policies in the present case were personal 
policies paid for by plaintiffs and Boswell individually and issued by 
carriers different from the workers’ compensation carrier. Jd. We find 
no support for such distinctions in N.C.G.S. § 20-279.21(e) and 
reverse the decision below. 


Article 9A of chapter 20 of the General Statutes, the Motor 
Vehicle Safety and Financial Responsibility Act (“Act”), represents a 
comprehensive legislative scheme requiring automobile operators to 
be financially responsible thereby protecting people injured by negli- 
gent operators. The Act specifically recognizes the interplay between 
workers’ compensation and third party liability and provides: 


Such motor vehicle liability policy need not insure against loss 
from any liability for which benefits are in whole or in part either 
payable or required to be provided under any workers’ compen- 
sation law nor any liability for damage to property owned by, 
rented to, in charge of or transported by the insured. 


N.C.G.S. § 20-279.21(e) (1993). 


This Court initially addressed the reduction allowed under 
N.C.G.S. § 20-279.21(e) in Manning v. Fletcher, 324 N.C. 513, 379 
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S.E.2d 854 (1989), where the plaintiff, who was injured in an automo- 
bile accident while acting in the course and scope of his employment, 
was covered under both a workers’ compensation policy purchased 
by the employer and by a UM/UIM policy also paid for by the 
employer. This Court held that N.C.G.S. § 20-279.21(e) authorized the 
UIM carrier to reduce its coverage by the amount paid to the insured 
as workers’ compensation benefits. Jd. at 518, 379 S.E.2d at 857. In 
reaching this conclusion, we stated: “By reason of its location in the 
statute and its reference to a ‘motor vehicle liability policy,’ we 
deduce a legislative intent that the exclusion permitted by subsection 
(e) be applicable to all subsections of N.C.G.S. § 20-279.21(b), includ- 
ing the uninsured and underinsured coverages defined therein.” Jd. at | 
517, 379 S.E.2d at 856. 


Thereafter, the Court of Appeals decided Ohio Casualty Group v. 
Owens, 99 N.C. App. 131, 392 S.E.2d 647, disc. rev. denied, 327 N.C. 
484, 396 S.E.2d 614 (1990), in which the insured who was injured 
within the course and scope of her employment was, like the plaintiff 
in Manning, covered by both workers’ compensation and a UM pol- 
icy. However, the UM policy in Ohio Casualty was purchased by the 
employee individually rather than by the employer. The Court of. 
Appeals distinguished Manning on that ground and concluded 
that N.C.G.S. § 20-279.21(e) is directed only at business automobile 
liability policies secured for the benefit of employees by employ- 
ers who also provide workers’ compensation coverage. Id. at 136-37, 
392 S.E.2d at 651. Thus, the Court of Appeals held that N.C.G.S. 
§ 20-279.21(e) did not allow the UM carrier to reduce its coverage 
when the employee/plaintiff purchased the UM policy herself. /d. 


Subsequent to Ohio Casualty the Court of Appeals when pre- 
sented with cases factually similar to Ohio Casualty applied the 
same analysis, disallowing the reductions to the UM/UIM carrier on 
the basis that the purchaser of the UM/UIM coverage was not the 
same entity that purchased the workers’ compensation coverage. 
Hieb v. St. Paul Fire & Marine Ins. Co., 112 N.C. App. 502, 435 
S.E.2d 826 (1993); Bailey v. Nationwide Mut. Ins. Co., 112 N.C. App. 
47, 434 §.E.2d 625 (1993); Bowser v. Williams, 108 N.C. App. 8, 422 
S.E.2d 355 (1992); Sproles v. Greene, 100 N.C. App. 96, 394 S.E.2d 691 
(1990), aff'd in part, rev’d in part on other grounds, 329 N.C. 603, 
407 S.E.2d 497 (1991). 


In Brantley, 336 N.C. 567, 444 S.E.2d 170, the premiums for 
the workers’ compensation coverage were paid by the corporate 
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employer, 8.K. Bowling, Inc., but the UIM policy in question was 
issued to the employer $.K. Bowling individually. The plaintiffs in 
Brantley argued that in Manning the reduction was allowed be- 
cause the employer had provided both workers’ compensation and 
UIM coverage. Accordingly, the plaintiffs contended, for the defend- 
ants to have the benefit of the reduction permitted for workers’ com- 
pensation payment by N.C.G.S. § 20-279.21(e), defendants had to 
establish that the same entity provided both coverages. Jd. at 572, 
444 $.E.2d at 172. We rejected that argument in Brantley, and we 
reject it now. 


Nothing in N.C.G.8. § 20-279.21(e) suggests that the legislature 
intended that a reduction applies only if the automobile policy was 
bought by the same entity that purchased the workers’ compensa- 
tion coverage and that the reduction does not apply if the automobile 
policy was bought by someone else. Likewise, nothing in N.C.G:S. 
§ 20-279.21(e) suggests that the legislature intended that a reduction 
be applicable only to “business” automobile policies and not to “per- 
sonal” automobile policies. As we said in Brantley, 


[njeither the language of the statute nor the policy provision 
includes such a requirement [that the same entity provide both 
UM/UIM coverage and workers’ compensation coverage]. 
Without reference to the source of the coverages, the statute 
states that a motor vehicle liability policy need not insure against 
loss covered by workers’ compensation. 


Id. 


In this case Mr. McMillian is covered by both a workers’ compen- 
sation policy paid for by his employer and by UM policies paid for by 
persons other than his employer. We hold that under the clear word- 
ing of N.C.G.S. § 20-279.21(e), the limit of liability provision in 
defendants’ policies at issue in this action is authorized and defend- 
ant UM carriers are entitled to reduce coverage to Mr. McMillian by 
the amount of workers’ compensation he has already received. We 
thus reverse the decision below. Further, to the extent that Ohio 
Casualty and its progeny are inconsistent with our holding herein, 
they are hereby overruled. 


Having determined that no UM coverage is available under the 
policies to satisfy the damages asserted by Mr. McMillian, we note 
that similarly neither policy provides coverage to Mrs. McMillian for 
her derivative loss of consortium claim. 
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For the reasons stated herein, the decision of the Court of 
Appeals is reversed. 


REVERSED. 
—————————SESaEE eee 
STATE OF NORTH CAROLINA v. ROBERT EARL CHANCE 


No. 247PA96 
(Filed 6 February 1998) 


1. Constitutional Law § 318 (NCI4th)— representation of 
defendant on appeal—compliance with Anders 0. 
California | 

Defendant’s counsel on appeal from a first-degree murder 
conviction complied with Anders v. California, 386 U.S. 738, 18 
L. Ed. 2d 493, where she filed a brief stating that she could not in 
good faith argue any assignments of error, sent the record and 
transcript of the trial to defendant and advised him that she had 
assigned as error that there was insufficient evidence to convict 
defendant of first-degree murder, and advised defendant further 
that he could file a brief with the Supreme Court making what- 
ever arguments he desired to make. 


2. Homicide § 232 (NCI4th)— first-degree murder—suffi- 
ciency of evidence 
It is frivolous to argue that there was insufficient evidence to 
support defendant’s conviction of first-degree murder where the 
evidence tended to show that defendant entered the home of his 
mother-in-law carrying a 12-gauge shotgun and shot his wife to 
death in front of two witnesses without any threat from his wife 
to him. 


On writ of certiorari from a judgment entered by Griffin, J., on 25 
April 1995 in Superior Court, Martin County, sentencing the defend- 
ant to life imprisonment for first-degree murder. Calendared for argu- 
ment in the Supreme Court 9 September 1997; determined on the 
briefs without oral argument. 


Michael F. Easley, Attorney General, by Teresa L. Harris, 
Associate Attorney General, for the State. 
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Regina A. Moore for defendant-appellant. 
Robert Earl Chance, defendant, pro se. 


WEBB, Justice. 


The defendant appeals from a sentence of life in prison imposed 
after he was convicted of first-degree murder in a case in which the 
State did not seek the death penalty. The evidence favorable to the 
State showed that the defendant shot his wife to death with a 12- 
gauge shotgun in the presence of two witnesses. 


{1] The defendant’s attorney has filed a brief in which she says she 
“has diligently researched the issues and cannot, in good faith, argue 
any grouping of exceptions or assignments of error.” She has also 
sent the record and transcript of the trial to the defendant and 
advised him that she has assigned as error that there was insufficient 
evidence to convict the defendant of first-degree murder. She has 
advised the defendant further that he may file a brief with this Court 
making whatever arguments he desires to make. The defendant has 
filed what he denominates a motion for appropriate relief, which we 
shall treat as a brief. 


We hold that defendant’s counsel has complied with Anders v. 
California, 386 U.S. 738, 18 L. Ed. 2d 493 (1967). She stated in her 
brief that she could not in good faith argue any assignments of error. 
“This is tantamount to a conclusion that the appeal is wholly frivo- 
lous.” State v. Kinch, 314 N.C. 99, 102, 331 S.E.2d 665, 666 (1985). She 
also advised the defendant that he may file a brief raising any points 
he desires to raise. This is what is required by Anders, 386 U.S. at 744, 
18 L. Ed. 2d at 498. 


[2] We agree with the conclusion of the defendant’s attorney that it is 
frivolous to argue that there was not sufficient evidence to support a 
conviction of first-degree murder. There was evidence that the 
defendant entered the home of his mother-in-law carrying a 12-gauge 
shotgun and shot his wife to death in front of two witnesses without 
any threat from his wife to him. This evidence supports a conviction 
of first-degree murder. State v. Hamby, 276 N.C. 674, 174 S.E.2d 385 
(1970), death sentence vacated, 408 U.S. 937, 33 L. Ed. 2d 754 (1972). 


The defendant argues in his pro se brief that he had ineffective 
assistance of counsel. He bases this on what he says was his counsel’s 
failure to properly perfect his appeal and “improper preparation.” As 
to the perfection of the appeal, the defendant’s counsel gave notice of 
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appeal and petitioned for a writ of certiorari, which was allowed. No 
more than this is required in perfecting an appeal. As to what the 
defendant calls “improper preparation,” he does not say what was not 
proper about his attorney’s preparation. 


In accordance with our duty under Anders, we have examined 
the record and the transcript of the trial. From this examination, we 
find the appeal to be wholly frivolous. 


NO ERROR. 


RICKEY WAYNE MELLON v. CATHIE W. PROSSER, INDIVIDUALLY, AND AS A DEPUTY OF 
THE CLEVELAND COUNTY SHERIFF’S DEPARTMENT; DAN CRAWFORD, SHERIFF OF 
CLEVELAND COUNTY; AND CLEVELAND COUNTY SHERIFF'S DEPARTMENT 


No. 361A97 
(Filed 6 February 1998) 


Appeal of right by defendants pursuant to N.C.G.S. § 7A-30(2) of 
the decision of a divided panel of the Court of Appeals, 126 N.C. App. 
620, 486 S.E.2d 439 (1997), reversing an order entered on 13 May 1996 
by Ferrell, J., in Superior Court, Cleveland County. Heard in the 
Supreme Court on 16 December 1997. 


No brief for plaintiff-appellee. 


Womble Carlyle Sandridge & Rice, by G. Michael Barnhill and 
W. Clark Goodman, for defendant-appellants. 


PER CURIAM. 


That part of the opinion of the majority in the Court of Appeals 
remanding this action to the Superior Court for joinder of the sheriff's 
surety as a party is reversed for the reasons set forth in the dissent- 
ing opinion of Judge Wynn. In all other respects, the opinion of the 
majority in the Court of Appeals is affirmed for the reasons stated 
therein. 


AFFIRMED IN PART; REVERSED IN PART. 
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MITCHELL COUNTY DEPARTMENT OF SOCIAL SERVICES, PETITIONER V. 
MICHELLE CARPENTER, RESPONDENT 
No. 450A97 
(Filed 6 February 1998) 


Appeal by respondent pursuant to N.C.G.S. § 7A-30(2) from the 
decision of a divided panel of the Court of Appeals, 128 N.C. App. —, 
489 S.E.2d 437 (1997), dismissing respondent’s appeal from the order 
terminating her parental rights entered on 11 June 1996 and affirming 
an order denying respondent’s Rule 60(b) motion for relief entered on 
28 November 1996, by Lyerly, J., in District Court, Mitchell County. 
Heard in the Supreme Court 16 December 1997. 


Hal G. Harrison for petitioner-appellee. 


Brian A. Buchanan for respondent-appellant. 
PER CURIAM. 


AFFIRMED. 
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EDWARD LEE BARHAM v. KELLI MOORE BARHAM 


No. 440A97 
(Filed 6 February 1998) 


Appeal of right by plaintiff pursuant to N.C.G.S. § 7A-30(2) from 
the decision of a divided panel of the Court of Appeals, 127 N.C. App. 
20, 487 S.E.2d 774 (1997), which affirmed in part and reversed in part 
an order entered 11 July 1995 and amended 28 September 1995 by 
Lawton, J., in District Court, Wake County. Heard in the Supreme 
Court 18 December 1997. 


Jack P. Gulley for plaintiff-appellant. 


Oliver & Oliver, PL.L.C., by John M. Oliver, for defendant- 
appellee. 


PER CURIAM. 


AFFIRMED. 


Chief Justice MITCHELL did not participate in the consideration or 
decision of this case. 
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VSA,; INC., D/B/A VSA CAROLINAS v. MURIEL K. OFFERMAN, SECRETARY OF REVENUE, 
IN HER OFFICIAL CAPACITY | 
No. 319PA97 
(Filed 6 February 1998) 


On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani- 
mous decision of the Court of Appeals, 126 N.C. App. 421, 485 S.E.2d 
348 (1997), reversing an order allowing defendant’s motion for sum- 
mary judgment and denying plaintiff's motion for summary judgment 
entered by Cashwell, J., on 3 April 1996 in Superior Court, Wake 
County. Heard in the Supreme Court 17 December 1997. 


Womble Carlyle Sandridge & Rice, PL.L.C., by Jasper L. 
Cummings, Jr., for plaintiff-appellee. 


Michael F. Easley, Attorney General, by Kay Linn Miller 
Hobart, Assistant Attorney General, for defendant-appellant. 


PER CURIAM. 


DISCRETIONARY REVIEW IMPROVIDENTLY ALLOWED. 
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AGNOFF FAMILY TRUST v. LANDFALL ASSOC. 

No. 596P97 

Case below: 127 N.C.App. 743 

Petition by plaintiffs for discretionary review pursuant to G.S. 
7A-31 denied 5 February 1998. | 
APPALACHIAN OUTDOOR ADVERTISING CoO. v. 

TOWN OF BOONE BD. OF ADJUST. 

No. 615P97 

Case below: 128 N.C.App. 137 

Petition by respondent for discretionary review pursuant to G.S. 
7A-31 denied 5 February 1998. 
ASFAR v. CHARLOTTE AUTO AUCTION, INC. 

No. 527P97 

Case below: 127 N.C.App. 502 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 5 February 1998. 
BAREFOOT v. CHAPEL HILL REALTY 

No. 560P97 

Case below: 127 N.C.App. 553 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 5 February 1998. 
BISSETTE v. DOE 

No. 290P96-2 

Case below: 127 N.C.App. 555 


Petition by defendant (Nash Co. Bd. of Education) for discre- 
tionary review pursuant to G.S. 7A-31 denied 5 February 1998. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


BOONE v. VINSON 

No. 555P97 

Case below: 127 N.C.App. 604 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 5 February 1998. 
BRIGGS v. RANKIN 

No. 586PA97 

Case below: 127 N.C.App. 477 

Petition by plaintiffs for discretionary review pursuant to G.S. 
7A-31 allowed 5 February 1998. 
BRITT v. N.C. SHERIFFS’ EDUC. AND 

TRAINING STANDARDS COMM. 

No. 600PA97_ 

Case below: 128 N.C.App. 81 

Petition by Attorney General for discretionary review pursuant to 
G.S. 7A-31 allowed 5 February 1998. 
BROWN v. PARKER 

No. 5P98 

Case below: 127 N.C.App. 560 

Petition by plaintiff for writ of certiorari to review the decision of 
the North Carolina Court of Appeals denied 5 February 1998. 
BRUTON v. N.C. FARM BUREAU MUT. INS. CO. 

No. 530P97 

Case below: 127 N.C.App. 496 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 5 February 1998. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


CAROLINA SPIRITS, INC. v. CITY OF RALEIGH 
No. 602P97 
Case below: 127 N.C.App. 7465 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 5 February 1998. Petition by plaintiff for discretionary 
review pursuant to G.S. 7A-31 and Appellate Rule 16(b) as to issues 
in addition to those presented as the basis for the dissenting opinion 
in the Court of Appeals denied 5 February 1998. 

CHICAGO TITLE INSURANCE CoO. v. WETHERINGTON 

No. 528P97 

Case below: 127 N.C.App. 457 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 5 February 1998. 


DARDEN v. HARRELL 
No. 500P97 
Case below: 127 N.C.App. 553 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 5 February 1998. 


EARLY v. KOEHLER 
No. 587P97 
Case below: 127 N.C.App. 555 


Notice of appeal by defendant pursuant to G.S. 7A-30 (substantial 
constitutional question) dismissed 5 February 1998. Petition by 
defendant for discretionary review pursuant to G.S. 7A-31 denied 5 
February 1998. . 


EMPLOYMENT SECURITY COMM. v. PEACE 
No. 599A97 


Case below: 122 N.C.App. 313 


Notice of appeal by plaintiff pursuant to G.S. 7A-30 (substantial 
constitutional question) retained 5 February 1998. Petition by plain- 
tiff for discretionary review pursuant to G.S. 7A-31 allowed 5 
February 1998. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


EVERHART & ASSOC. v. DEPT. OF E.H.N.R. 

No. 610P97 | 

Case below: 127 N.C.App. 693 

Petition by petitioners (Everhart & Associates, Inc. and Hettie 
Tolson Johnson) for discretionary review pursuant to G.S. 7A-31 
denied 5 February 1998. | 
GIBBS v, LACKAWANNA LEATHER CO. 

No. 531P97 

Case below: 127 N.C.App. 555 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 5 February 1998. 
GLOVER v. FARMER 

No. 535P97 

Case below: 127 N.C.App. 488 

Petition by defendants for discretionary review pursuant to G.S. 
7A-31 denied 5 February 1998. 
GRAY v. WRANGLER 

No. 3P98 

Case below: 128 N.C.App. 185 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 5 February 1998. 
HARLOW v. VOYAGER COMMUNICATIONS V 

No. 612PA97 

Case below: 127 N.C.App. 623 


Petition by plaintiffs for discretionary review pursuant to G.S. 
7A-31 allowed 5 February 1998. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


HARTFORD FIRE INS. CO. v. PIERCE 
No. 420A97 
Case below: 127 N.C.App. 123 


Joint motion to dismiss appeal allowed 5 February 1998. 


HOWELL v. CLYDE 

No. 569P97 

Case below: 127 N.C.App. 717 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 5 February 1998. 
HUANG v. WANG 

No. 573P97 

Case below: 127 N.C.App. 750 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 5 February 1998. 
IN RE VAN KOOTEN 

No. 400A97 

Case below: 126 N.C.App. 764 | 

Motion by respondent (Tony Van Kooten) to dismiss appeal 
allowed 5 February 1998. 
J.R.N., INC. v. RANKIN-PATTERSON OIL CO. 

No. 598P97 

Case below: 127 N.C.App. 560 


Petition by plaintiff for writ of certiorari to review the decision of 
the North Carolina Court of Appeals denied 5 February 1998. 
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MARLOW v. N.C. EMPLOYMENT SECURITY COMM. - 

No. 604P97 | 

Case below: 127 N.C.App. 734 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 5 February 1998. 
MARSHALL v. SIZEMORE 

No. 570A97 | 

Case below: 127 N.C.App. 751 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 and Appellate Rule 16(b) as to issues in addition to those pre- 
sented as the basis for the dissenting opinion in the Court of Appeals 
denied 5 February 1998. | 
McAULIFFE v. PRECISION DENTAL LAB 

No. 6P98 | 

Case below: 128 N.C.App. 185 

Petition by defendants for discretionary review pursuant to G.S. 
7A-31 denied 5 February 1998. 
MUSE v. BRITT 

No. 373P97 


Case below: 347 N.C. 268 
123 N.C.App. 357 


Motion by petitioner for reconsideration of petition for discre- 
tionary review dismissed 5 February 1998. 
N.C. FARM BUREAU MUT. INS. CO. v. BRILEY 
No. 533P97 

Case below: 127 N.C.App. 442 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 5 February 1998. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


OVERCASH v. KOON 

No. 608P97 

Case below: 127 N.C.App. 754 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 5 February 1998. — 
PRYOR v. MERTEN 

No. 538P97 

Case below: 127 N.C.App. 483 

Petition by plaintiffs for discretionary review pursuant to G.S. 
7A-31 denied 5 February 1998. 
SPEARS v. CENTURA BANK 

No. 541PA97 


Case below: 127 N.C.App. 397 
Wake County Superior Court 


Petition by plaintiff for writ of certiorari to review the decision of 
the North Carolina Court of Appeals allowed 5 February 1998. 
Petition by plaintiff for writ of certiorari to review the order of 
Superior Court, Wake County, allowed 5 February 1998. 
STATE v. BRANSON 

No. 523P97 

Case below: 127 N.C.App. 556 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 5 February 1998. Motion by Attorney General to dismiss 
appeal allowed 5 February 1998. 

STATE v. BROWN 
No. 548P97 
Case below: 127 N.C.App. 561 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 5 February 1998. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


STATE v. BROWN 

No. 618P97 

Case below: 127 N.C.App. 755 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 5 February 1998. 
STATE v. CONNELL 

No. 551P97 

Case below: 127 N.C.App. 685 

Petition by Attorney General for discretionary review pursuant to 
G.S. 7A-31 denied 5 February 1998. 
STATE v. DANIELS 

No. 553P97 

Case below: 127 N.C.App. 752 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 5 February 1998. 
STATE v. ELLIS 

No. 588P97 

Case below: 127 N.C.App. 562 

Notice of appeal by defendant pursuant to G.S. 7A-30 (substantial 


constitutional question) dismissed 5 February 1998. Petition by 
defendant for discretionary review pursuant to G.S. 7A-31 denied 5 
February 1998. 
STATE v. FAIR 

No. 5384P97 

Case below: 127 N.C.App. 562 


Petition by defendant for writ of certiorari to review the decision 
of the North Carolina Court of Appeals denied 5 February 1998. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


STATE v. FERGUSON | 
No. 616P97 
Case below: 128 N.C.App. 188 


Petition by Attorney General for writ of supersedeas and tempo- 
rary stay denied 31 December 1997. Petition by Attorney General for 
discretionary review pursuant to G.S. 7A-31 denied 31 December 
1997. 


STATE v. FLOWERS 
No. 553A94 
Case below: 347 N.C. 405 


Motion by defendant (Flowers) to withdraw order of remand 
allowed 7 January 1998. 


STATE v. FOX 
No. 521P97 
Case below: 127 N.C.App. 562 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 5 February 1998. Motion by Attorney General to dismiss 
appeal allowed 5 February 1998. 


STATE v. GREENE 
No. 456A87-4 


Case below: Caldwell County Superior Court 
328 N.C. 771 
324 N.C. 1 


Motion by Attorney General to dismiss record on appeal allowed 
5 February 1998. . 


STATE v. HARDRICK 
No. 607P97 
Case below: 127 N.C.App. 755 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 5 February 1998. Motion by Attorney General to dismiss 
appeal allowed 5 February 1998. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-3] 


STATE v. HOWARD 

No. 37P98 

Case below: 128 N.C.App. 532 

Motion by Attorney General for temporary stay denied 5 
February 1998. 
STATE v. HUDSON 

No. 512P97 

Case below: 123 N.C.App. 336 

Petition by Attorney General for discretionary review pursuant to 
G.S. 7A-31 denied 5 February 1998. 
STATE v. JACKSON 

No. 562P97 | 

Case below: 127 N.C.App. 562 

Petition by defendant for discretionary review pursuant to G. S. 
7A-31 denied 5 February 1998.. 
STATE v. LEMONS 

No. 377A95 

Case below: Wayne County Superior Court 

Motion by defendant for appropriate relief denied 5 February 
1998. 
STATE v. LONG 
No. 566P97 
Case below: 127 N.C.App. 756 


Petition by Attorney General for writ of supersedeas and motion 
for temporary stay denied 8 December 1997. Petition by Attorney 
General for discretionary review pursuant to G.S. 7A-31 denied 8 
December 1997. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


STATE v. MATHIS 
No. 10PA98 
Case below: 126 N.C.App. 688 


- Petition by Attorney General for writ of certiorari to review the 
decision of the North Carolina Court of Appeals allowed 5 February 
1998. Motion by Attorney General to amend petition for certiorari 
pursuant to G.S. 7A-32 allowed 5 February 1998. Motion by defendant 
to dismiss denied 5 February 1998. | 
STATE v. MCDONALD 

No. 606P97 
Case below: 128 N.C.App. 188 


Motion by Attorney General for temporary stay denied 30 
December 1997. Petition by Attorney General for writ of supersedeas 
denied 5 February 1998. Petition by Attorney General for discre- 
tionary review pursuant to G.S. 7A-31 denied 5 February 1998. 
STATE v. MCKINNEY 

No. 584P97 

Case below: 127 N.C.App. 756 

Petition by defendant discretionary review pursuant to G.S. 7A-31 
denied 5 February 1998. 

STATE v. NIXON 
No. 546P97 
Case below: 127 N.C.App. 563 


Petition by defendant discretionary review pursuant to G.S. 7A-31 
denied 5 February 1998. Motion by Attorney General to dismiss 
appeal allowed 5 February 1998. 


STATE v. PRICE 
No. 585A87-7 


Case below: 337 N.C. 756 


Motion by defendant for appropriate relief denied 5 February 
1998. 
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STATE v. ROGERS 

No. 583P97 

Case below: 121 N.C.App. 273 

Petition by defendant for writ of certiorari to review the decision 
of the North Carolina Court of Appeals denied 5 February 1998. 
STATE v. RUFF 
No. 550PA97 

Case below: 127 N.C.App. 575 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 and Appellate Rule 16(b) as to issues in addition to those pre- 
sented as the basis for the dissenting opinion in the Court of Appeals 
denied 6 January 1998. 
STATE v. SEARLES 

No. 597P97 

Case below: 127 N.C.App. 558 

Petition by defendant for writ of certiorari to review the decision 
of the North Carolina Court of Appeals denied 5 February 1998. — 
STATE v. SEXTON 

No. 543P97 

Case below: 127 N.C.App. 558 

Petition by defendant for writ of certiorari to review the decision 
of the North Carolina Court of Appeals denied 5 February 1998. 
STATE v. STARKIE 

No. 605P97 

Case below: 127 N.C.App. 757 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 5 February 1998. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


STATE v. VALIQUETTE 
No. 587P97 

Case below: 127 N.C.App. 752 

Petition by defendant for writ of certiorari to review the decision 
of the North Carolina Court of Appeals denied 5 February 1998. 
STATE v. WATSON 

No. 554P97 

Case below: 127 N.C.App. 398 

Petition by defendant for writ of certiorari to naview the decision 
of the North Carolina Court of Appeals denied 5 February 1998. 
STATE v. WILSON 

No. 579P97 

Case below: 127 N.C.App. 757 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 5 February 1998. Motion by Attorney General to dismiss 
petition for discretionary review denied 5 February 1998. 
STATE v. WRIGHT 

No. 542P97 

Case below: 127 N.C.App. 592 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 5 February 1998. 
STATE FARM LIFE INS. CO. v. ALLISON 

No. 13P98 

Case below: 128 N.C.App. 74 
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STRICKLAND v. CAROLINA CLASSICS CATFISH, INC. 

No. 576P97 

Case below: 127 N.C.App. 615 

Petition by plaintiffs for discretionary review pursuant to G.S. 
7A-31 denied 5 February 1998. 
THOMAS v. VAN LEER 

No. 590P97 

Case below: 128 N.C.App. 187 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 5 February 1998. 
TOWN CENTER ASSOC. v. Y&C CORP. 

No. 508P97 

Case below: 127 N.C.App. 381 

Joint motion to withdraw petition for discretionary review 
allowed 5 February 1998. 
TOWNES v. MILLS 

No. 505P97 

Case below: 127 N.C.App. 555 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 5 February 1998. 
VIRMANI v. PRESBYTERIAN HEALTH SERVICES CORP. 

No. 62P97-2 

Case below: 127 N.C.App. 629 


Motion by defendant for temporary stay allowed 7 December 
1997. ) 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


WOODY v. WOODY 

No. 581P97 

Case below: 127 N.C.App. 626 

Petition by defendant for discretionary review pursuant to G.S. 
-7A-31 denied 5 February 1998. 

| PETITION TO REHEAR 
KURTZMAN v. APPLIED ANALYTICAL INDUSTRIES, INC. 
_ No. 103PA97 
Case below: 347 N.C. 329 


Petition by plaintiff to rehear pursuant to Rule 31 denied 5 
February 1998. 
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STATE OF NORTH CAROLINA v. STANLEY SANDERS 


No. 88A85-3 
(Filed 6 March 1998) 


1. Criminal Law § 548 (NCI4th Rev. — capital sentencing— 
juror misconduct—mistrial 
The trial court did not err by declaring a mistrial in a capital 
resentencing proceeding for manifest necessity based upon the 
cumulative effect of acts of juror misconduct where the record 
shows that, contrary to the trial court’s instructions that the jury 
was to consider the law as instructed by the court and the evl- 
dence heard in court and nothing else, the jurors were discussing 
extraneous matters, including parole eligibility, a juror’s outside 
investigation on the meaning of life imprisonment, evidence at 
defendant’s previous trial, and whether one juror believed in the 
death penalty; inappropriate conduct was directed toward one 
juror when several other jurors told her that she was not capable 
of continuing deliberations, that she should request the judge to 
replace her, and that they hoped that she or “anybody in [her] 
family will be [defendant’s] next victim”; and one juror misrepre- 
sented to other jurors that she had spoken with police officers 
and a judge concerning the definition of life imprisonment. 


2. Constitutional Law § 225 (NCI4th)— capital sentencing— 
mistrial—juror misconduct—new sentencing proceeding— 
not double jeopardy 

Where defendant’s capital sentencing proceeding ended with 
a mistrial declared for manifest necessity, defendant’s right to be 
free from double jeopardy will not be violated by a further sen- 
tencing proceeding. 


3. Criminal Law § 521 (NCI4th Rev.)— capital sentencing— 
mistrial—juror misconduct—sufficiency of court’s findings 
The trial court’s findings of fact, along with an examination 
of the record, provided ample support for the trial court’s finding 
of manifest necessity warranting a mistrial in defendant’s capital 
sentencing proceeding based on juror misconduct and suffi- 
ciently complied with N.C.G.S. § 15A-1064, although the trial 
court did not set out each instance of juror misconduct. 
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4, Criminal Law § 516 (NCI4th Rev.)— capital sentencing— 
juror misconduct—mistrial—exploration of alternative 
remedies | | 


The trial court properly explored alternative remedies before 
declaring a mistrial based on juror misconduct in defendant's 
capital sentencing proceeding where the court, after receiving 
information that the jury was discussing extraneous matters, 
gave the jury curative instructions and an opportunity to resume 
proper deliberations and continue the sentencing proceeding to 
conclusion; after the jury deliberated for an additional twenty 
minutes, it became apparent to the trial court that the jury had 
disregarded its instructions and was once again discussing extra- 
neous matters and failing to focus on the issues at hand; and the 
trial court then determined that a mistrial was the appropriate 
remedy. 


Justice FRYE dissenting. 


Justice WEBB joins in this dissenting opinion. 


On defendant’s petition for writ of certiorari to review an order 
entered on 16 October 1995 by Lamm, J., in Superior Court, 
Transylvania County, declaring a mistrial, and an order entered on 8 
March 1996 by Warren, J., in Superior Court, Transylvania County, 
denying defendant’s plea in bar and motion for imposition of a life 
sentence. Heard in the Supreme Court 16 October 1997. 


Michael F. Easley, Attorney General, by Ellen B. Scouten, 
Special Deputy Attorney General, for the State. 


James R. Glover for defendant-appellant. 


ORR, Justice. 


Defendant was convicted of first-degree murder, first-degree 
rape, felonious breaking and entering, and felonious larceny on 1 July 
1982. Based on the jury’s recommendation, defendant was sentenced 
to death for the first-degree murder conviction and appealed to this 
Court. In a per curiam opinion, this Court vacated the judgments and 
remanded for a new trial because of “the entirely inaccurate and inad- 
equate transcription of the trial proceedings.” State v. Sanders, 312 
N.C. 318, 319, 321 5.E.2d 836, 837 (1984) (per curiam) (Sanders I). 
Following the new trial and capital sentencing proceeding, defendant 
was again sentenced to death. 


IN THE SUPREME COURT 589 


STATE v. SANDERS 
[347 N.C. 587 (1998)] 


On 7 April 1987, this Court entered an order remanding to the 
trial court “for the sole purpose of hearing defendant’s motion to sup- 
press the evidence taken from his residence.” State v. Sanders, 319 
N.C. 399, 400, 354 S.E.2d 724, 725 (1987). After further briefing and 
argument by the parties, this Court found no error in the hearing on 
defendant’s motion to suppress or in the guilt phase of defendant’s 
trial. However, because of McKoy error, the case was remanded for a 
new capital sentencing proceeding. State v. Sanders, 327 N.C. 319, 
395 S.E.2d 412 (1990) (Sanders IT), cert. denied, 498 U.S, 1051, 112 
L. Ed. 2d 782 (1991). 


On 9 October 1991, based upon defendant’s motion for a change 
of venue, the trial court entered an order transferring venue from 
Transylvania County to McDowell County. Defendant’s third capital 
sentencing proceeding was held at the 11 September 1995 Criminal 
Session of Superior Court, McDowell County. On the second day of 
deliberations, the State moved for a mistrial, and Judge Charles C. 
Lamm, Jr., orally granted the motion. Judge Lamm subsequently 
entered a written order on 6 October 1995, declaring a mistrial based 
on juror misconduct. This order was filed on 16 October 1995. On 16 
February 1996, defense counsel filed a “Plea in Bar and Motion for 
Entry of Life Sentence or Motion for Continuance of Trial Date.” 
Judge Raymond A. Warren denied defendant’s “plea in bar for the 
entry of an order cancelling the penalty phase trial and imposing a 
life sentence” and allowed defendant’s motion for a continuance. 
Defendant then filed a petition for writ of certiorari with this Court 
and requested that we review the orders entered by Judge Lamm and 
Judge Warren. This Court allowed defendant’s petition on 10 October 
1996. 


A detailed review of the evidence introduced during the guilt 
phase of defendant’s trial is set forth in the prior opinion of this 
Court, finding no error in that phase of the trial. Sanders IT, 327 N.C. 
319, 395 S.E.2d 412. Further discussion of the evidence introduced 
during that trial is unnecessary here. 


[1] In the present case, defendant contends that the trial court erred 
by granting the State’s motion for a mistrial over defendant’s objec- 
tion, thereby violating his constitutional right to be free from double 
jeopardy. Defendant argues that (1) nothing occurred during jury 
deliberations which constitutes “manifest necessity” for granting a 
mistrial, (2) the trial court failed to adequately identify the alleged 
juror misconduct in its findings of fact, and (8) the trial court erred 
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by failing to explore alternative remedies which could have permitted 
the sentencing proceeding to continue to final conclusion. We dis- 
agree with defendant's contentions and affirm the orders of the trial 
court. 


_ In the present case, the jury began sentencing deliberations on 4 
October 1995 at 10:45 a.m. That same day at 4:00 p.m., the jury sent 
the trial court a written question which stated, “How do we as a jury, 
when one or more of us have questions regarding facts of the case 
(feel we have not been given enough information )[,] deal with finding 
the facts or coming to an undecisive [sic] conclusion[?]” After con- 
ferring with counsel, Judge Lamm brought the jury out and ques-_ 
tioned the foreman as follows: 


THE CouRT: Sir, without telling me—if the jury has answered 
one or more issues already, without telling me what the answer to 
that issue is; if you could tell me, is this question relating to a spe- 
cific issue or issues? 


FOREMAN: It’s on the Issue Three. 
. THE Court: On Issue Three? 
FOREMAN: Yes, Sir. 


THE Court: Okay, sir. Do you wish to be instructed again on 
Issue Three and Issue Four? 


FOREMAN: Yes, Sif. 


Before instructing on Issues Three and Four, the trial court first 
reminded the jury that “the state must prove three things beyond a 
reasonable doubt” before the jury can recommend a sentence of 
death. The trial court also defined “reasonable doubt” for the jury and 
gave the pattern jury instructions as to the three things the State was 
required to prove beyond a reasonable doubt. It then gave the pattern 
jury instructions pertaining to Issue Three, which provides, “Do you 
unanimously find beyond a reasonable doubt that the mitigating cir- 
cumstance or circumstances found is, or are, insufficient to outweigh 
the aggravating circumstance or circumstances found?” and Issue 
Four, which provides, “Do you unanimously find beyond a reasonable 
doubt that the aggravating circumstance or circumstances you found 
is, or are, sufficiently substantial to call for the imposition of the 
death penalty when considered with the mitigating circumstance or 
circumstances found by one or more of you?” After receiving these 
instructions, the jury resumed deliberations at 4:20 p.m. 
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At 5:05 p.m., Judge Lamm excused the jurors for the day and 
stated that they would begin deliberations again the next morning at 
9:30. Prior to sealing the jury’s Issues and Recommendation as to 
Punishment form and notepad, Judge Lamm noted that there was a 
folded piece of paper on top. Several jurors indicated to Judge Lamm 
that the paper contained another question for him but that they were 
not through framing the question. Accordingly, Judge Lamm agreed to 
address the question in the morning once the jurors were ready. 


The next morning, prior to returning to deliberate, Judge Lamm 
asked the foreman to tell him how long the jury had been deliberat- 
ing on the issue that it was currently deciding. The foreman told 
Judge Lamm that the jury had been deliberating on the issue since 
sometime after the lunchtime meal, that three votes had been taken, 
and that the split for the last vote was “a little bit different.” The fore- 
man then indicated that the jury would continue deliberations, and 
the jury in fact resumed deliberations at 9:49 a.m. 


At approximately 10:15 a.m., Judge Lamm was handed another 
piece of paper by the jury. This note stated, “We have a vote of 11-1. 
Hung jury on the final issue.” Judge Lamm then called the jury into 
the courtroom and asked the foreman to tell him whether the jury 
was referring to Issue Four when it referenced the “final issue.” The 
foreman informed Judge Lamm that the jurors had begun delibera- 
tions on Issue Four that morning. Judge Lamm requested that the jury 
deliberate further on that issue to see if it could reach a unanimous 
decision. Jury deliberations resumed at 10:25 a.m. 


At 10:55 a.m., Judge Lamm was handed another note by the jury, 
which included the following statements: 


We can not come to a unanimously [sic] decision on Issue Four. 


We had a[n] error at one point and went ahead and signed it but 
we reread recommendation as to punishment. 


We need to know if life means life in prison. 


We [have] one juror who... investigat{[ed] on her own and talked 
to a judge and police officers. 


After a brief recess, Judge Lamm met with counsel for both parties, 
in defendant’s presence. Both counsel were informed of the contents 
of the note set out above. Judge Lamm also informed counsel that the 
note which was received at approximately 10:15 a.m. stated, “We 
have a vote of eleven to one,” and that under that it read, “Hung jury 
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on the final issue.” Finally, he also stated that the folded-up piece of 
paper which had been sealed the previous night made some reference 
to the eleven to one vote on Issue Three. 


Defense counsel then requested that the trial court rule that the 
jury was unable to reach a unanimous verdict and enter a sentence of 
life imprisonment as required by statute. N.C.G.S. § 15A-2000(b) 
(1997). The trial court denied this request. Defense counsel ‘also 
requested that the trial court bring the Jurors out and conduct a lim- 
ited inquiry on “whether or not they believe that further deliberation, 
without any further instruction, would lead or might lead to a unani- 
mous verdict” and if the answer to that was “no,” that the trial court 
declare that the jury was unable to reach a unanimous verdict. The 
trial court also denied this request. It should be noted that defense 
counsel did not object to the trial court’s rulings on these requests 
and has not brought them forward on appeal. 


Defense counsel’s final request was that the trial court reinstruct 
the jury on the meaning of life imprisonment. Subsequently, the trial 
court asked what the State’s position was with respect to this request. 
The prosecutor stated that he believed the jury should be instructed 
on the definition of life imprisonment, but also noted: 


[W]e simply cannot ignore the iast part of that note which facially 
shows juror misconduct. I don’t see how this court can do any- 
thing other than, at this point, make an inquiry into that. I don’t 
really know what the procedure is but it has to be done. . . 
I think we would have to identify the potentially offending 
juror and give that person a chance here on the record to admit 
or deny it. I think the court has to make an inquiry and make a 
determination; has there been juror misconduct before anything 
else happens. 


The foreman was then brought into the courtroom and ques- 
tioned concerning the jury’s note stating that a juror had spoken with 
a judge and police officers. The foreman stated that juror number six 
told the jury that she had been informed by a judge and police offi- 
cers that life imprisonment meant that the defendant had to serve 
twenty years in prison. Judge Lamm thanked the foreman for his help 
and asked him not to repeat the conversation to the rest of the jurors. 
Defense counsel pointed out that defendant “is facing forty years 
before he is even eligible for parole so what the juror was told is not 
true.” Defense counsel then requested that the jurors be informed 
that what they may have heard from an outside source is “neither the 
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law nor the evidence they heard in this courtroom, and they are 
bound by the law as given by the judge.” Additionally, defense coun- 
sel requested that the jury be instructed that “life means life.” 3 


After some discussion between the trial court and defense coun- 
sel, defense counsel stated, “we do not want the court to declare a 
mistrial at this point.” Defense counsel argued that “defendant has a 
right to have this jury continue to deliberate.” The prosecutor agreed 
with defense counsel and suggested that the trial court make a fur- 
ther inquiry into the statements made by juror number six. 


The trial court then brought juror number six, Renita Lytle, into 
the courtroom. In response to questioning by the trial court, Lytle 
stated that she had lied to the jury about talking with anyone con- 
cerning the situation. She admitted that she spoke with her nephew, 
who is a police officer, but said she never asked him about the case. 
- She further stated the following: 


And then I told a lie about the judge because—I mean they 
was giving—they was making me think that I was dumb and that 
I didn’t have a right to my opinion. ... | mean yesterday they were 
like, “You need to get out of here!” I mean, “You don’t need to be 
in here! You need to go tell the judge that I don’t belong in here 
and get one of them alternates to come in and take your place.” I 
mean it was really pressuring me into doing things that I really 
didn’t believe in, and I was feeling hurt and I was feeling sad 
because they didn’t like me for the reason, for my suggestion, and 
I just didn’t—and I couldn't take the pressure and so I figured if I 
just tell them that, you know, tell them this, then they will just 
back off and leave me alone and then I’d be out of the case 
because I could not take the pressure. 


Lytle further stated that her understanding of life imprisonment was 
that “you go to jail and you remain for life.” However, she indicated 
that the other jurors had told her that if defendant received life 
imprisonment, he would “get out in a couple months.” She also stated 
that the other jurors said that they hoped that she.or “anybody in 
[her] family will be his next victim.” 


At this point, defense counsel requested the trial court to in- 
struct that life means exactly what the court had previously 
instructed and to give the deadlocked jury instructions pursuant to 
N.C.G.S. § 154-1235. The prosecutor expressed concern that the rest 
of the jury had been informed by a juror that “she did something 
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wrong that all of them had been told not to do” and stated he did not 
believe the jury should continue deliberations. 


Once the jury returned to the courtroom, the trial court informed 
the jurors that he was aware there had been some discussion of the 
meaning of a life sentence. Judge Lamm also noted that some of the 
discussions may have been based on “inaccurate information” or 
“inaccurate occurrences.” Judge Lamm then instructed the jurors to 
eliminate the question of parole eligibility from their minds, that life 
imprisonment means “imprisonment in the state’s prison for life,” and 
further instructed them to reason the matter over without surrender- 
ing their conscientious convictions. | 


At 12:25 p.m., jury deliberations resumed. Twenty minutes later, 
the trial court received a note from juror number three, which the 
trial court characterized as “one juror making accusations against 
another juror.” The note to the trial court stated as follows: 


1. Is a statement from Juror #6 that because we were not at the 
last trials for murder and did not know all the facts that she could 
not vote for the death sentence and didn’t know how the rest of 
us could—lIs that reason acceptable to the court? 


2. Juror 6 made several statements that basically said she did not 
believe in the death penalty; however, when pressed on the issue 
said she did believe in it. 


I’m sorry if I’m making trouble for the court, I simply felt I 
needed to ask these questions. If you don’t wish to answer, that 
is, of course, fine with me. 


Thank you, 
Juror #3 


At this point, defense counsel made the following statement: 


Your honor, at this time the defense makes a motion that the 
court call the jury out into the courtroom and the court inquire of 
the foreman of the jury if the jury is still deadlocked. If the fore- 
man answers in the affirmative, we believe it is time to take this 
matter from the jury. They have been deliberating for a period of 
more than seven hours; they have degenerated into something 
that is much less than jury deliberations and I think that this is 
what the statute contemplates when they give the Superior Court 
Judge the power to take the matter away from the jury. It’s time, 
it’s past time. 
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The prosecutor then renewed his motion for a mistrial. Subsequently, 
the trial court declared a mistrial based on juror misconduct. 


_N.C.G.S. § 154-1062 provides, in pertinent part: 


Upon motion of the State, the judge may declare a mistrial if 
there occurs during the trial, either inside or outside the court- 
room, misconduct resulting in substantial and irreparable preju- 
dice to the State’s case and the misconduct was by a juror or the 
defendant, his lawyer, or someone acting at the behest of the 
defendant or his lawyer. 


N.C.G.S. § 154-1062 (1997). “Whether to grant a motion for mistrial is 
within the sound discretion of the trial court and its ruling will not be 
disturbed on appeal unless it is so clearly erroneous as to amount to 
a manifest abuse of discretion.” State v. McCarver, 341 N.C. 364, 383, 
462 S.E.2d 25, 35 (1995), cert. denied, —- U.S. —-, 184 L. Ed. 2d 482 
(1996). “[H]owever, a trial court in a capital case has no authority to 
discharge the jury without the defendant’s consent and hold the 
defendant for a second trial, absent a showing of ‘manifest neces- 
sity.’ ” State v. Lachat, 317 N.C. 73, 82-83, 343 S.E.2d 872, 877 (1986). 


A manifest necessity exists only when some event occurs at trial 
creating a situation where the defendant’s right to have the trial con- 
tinue to termination in a judgment is outweighed by “the public’s 
interest in fair trials designed to end in just judgments.” Wade v. 
Hunter, 336 U.S. 684, 689, 93 L. Ed. 974, 978 (1949). This Court has 
recognized two kinds of necessity to justify a. mistrial without defend- 
ant’s consent—“physical necessity” and the “necessity of doing jus- 
tice.” State v. Birckhead, 256 N.C. 494, 505, 124 S.E.2d 838, 847 
(1962). The necessity of doing justice has been defined as “aris[ing] 
from the duty of the court to ‘guard the administration of justice from 
fraudulent practices; as in the case of tampering with the jury, or 
keeping back the witnesses on the part of the prosecution.’ ” Id. 
(quoting State v. Wiseman, 68 N.C. 203, 206 (1873)). It is limited to 
“the occurrence of some incident of a nature that would render 
impossible a fair and impartial trial under the law.” Id. 


In discussing the determination of a “manifest necessity,” this 
Court has quoted the United States Supreme Court and stated: 


“We think, that in all cases of this nature, the law has invested 
Courts of Justice with the authority to discharge a jury from giv- 
ing any verdict, whenever, in their opinion, taking all the circum- 
stances into consideration, there is a manifest necessity for the 
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act, or the ends of public justice would otherwise be defeated. 
They are to exercise a sound discretion on the subject; and it is 
impossible to define all the circumstances, which would render it 
proper to interfere. To be sure, the power ought to be used with 
the greatest caution, under urgent circumstances, and for very 
plain and obvious causes; and, in capital cases especially, Courts 
should be extremely careful how they interfere with any of the 
chances of life, in favour of the prisoner. But, after all, they have 
the right to order the discharge; and the security which the pub- 
lic have for the faithful, sound, and conscientious exercise of this 
discretion, rests, in this, as in other cases, upon the responsibil- 
ity of the Judges, under their oaths of office.” 


State v. Shuler, 293 N.C. 34, 43, 235 $.E.2d 226, 232 (1977) (quoting 
United States v. Perez, 22 U.S. 579, 580, 6 L. Ed. 165, 165 (1824)) 
(alteration in original). 


In the present case, the trial court made the following findings 
of fact and conclusions of law with respect to its decision to grant a 
mistrial: 


Due to the previous occurrences that occurred on the record, 
the court making no finding or taking everything that has 
occurred as being true except making no finding as to the truth 
or falsity of the responses to the court’s inquiry of the foreperson, 
Mr. Woody, with regard to what Juror Number 6, Mrs. Lytle, said 
that she did, or what she said; 


And without taking as true or false, making no finding of fact 
with regard to the truth or falsity of Mrs. Lytle’s explanation of 
what occurred in that regard; in regard to the telephone call to 
her nephew or whether she talked to any other police officers or 
to any judges; 


But taking everything else as being true and finding that fur- 
ther things that Mrs. Lytle said as to the treatment that she 
received in the jury room for at least a portion of the day yester- 
day and the emotional state that it put her in when she went 
home yesterday after being dismissed for the day; 


And considering these statements of Juror Number 3, ... and 
noting that the characterization of the statement are [sic] allega- 
tions as to what one juror is saying or doing and the motive 
behind what one juror is saying or doing and the position that the 
juror is taking; 
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From all of those things, the court concludes as a matter of » 
law; [t]hat at least one and more than likely a number of the 
jurors are not following the instructions of the court as to their 
conduct and duties as jurors during deliberations; are not follow- 
ing the law as instructed by the court. 


The court concludes that this constitutes juror misconduct 
and for that reason, the court declares a mistrial in this case. 


Juror misconduct encompasses a wide range of improper activi- 
ties. Thus, it is appropriate for the trial court to be given broad dis- 
cretion in determining whether juror misconduct has occurred. In 
State v. Shedd, 274 N.C. 95, 161 S.E.2d 477 (1968), this Court elabo- 
rated on the justification for the trial court’s broad discretion and 
stated: 


The trial judge is clothed with power of discretion as to 
whether he should order a mistrial or set aside a verdict by rea- 
son of alleged misconduct of a juror or jurors “because of his 
learning and integrity, and of the superior knowledge which his 
presence at and participation in the trial gives him over any other 
forum. However great and responsible this power, the law 
intends that the Judge will exercise it to further the ends of jus- 
tice, and though, doubtless it is occasionally abused, it would be 
difficult to fix upon a safer tribunal for the exercise of this dis- 
cretionary power, which must be lodged somewhere.” 


Id. at 104, 161 S.E.2d at 483 (quoting Moore v. Edmiston, 70 N.C. 471, 
481 (1874)). 


Here, a thorough review of the record supports the trial court’s 
decision to grant a mistrial based on juror misconduct. On three sep- 
arate occasions on 5 October 1995, Judge Lamm sent the jurors out to 
deliberate and instructed them to resume deliberations. Twice after 
being sent out to deliberate, the jurors sent back a statement which 
revealed that they were not deliberating as Judge Lamm had 
instructed, but were discussing outside matters such as parole eligi- 
bility, a juror’s outside investigation, evidence at the previous trial, 
and whether one juror believed in the death penalty. None of these 
matters had any bearing on their consideration of the aggravating and 
mitigating circumstances, which Judge Lamm had instructed and 
reinstructed the jurors to consider in connection with Issues Three 
and Four. 
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In fact, immediately after Judge Lamm reiterated his instructions 
that the jury was to consider the law as instructed by the court and 
the evidence heard in court “and nothing else,” the jurors sent back a 
note which revealed they were considering irrelevant matters, con- 
trary to the instructions Judge Lamm had just given. This note, which 
was written by juror number three, showed that at least one juror was 
discussing the fact that he or she had not heard the evidence in 
defendant’s previous trial. The note also referenced a discussion of 
whether one juror believed in the death penalty. Thus, there is ample 
evidence that the jurors were disregarding the trial court’s instruc- 
tions concerning their duties and the law. 


Additionally, Judge Lamm noted in his order the treatment which 
juror Lytle received in the jury room and “the emotional state that it 
put her in when she went home.” While we recognize that jury delib- 
erations require a certain degree of debate and the expression of per- 
sonal beliefs, the trial court’s findings of fact indicate that it believed 
that the conduct directed at juror Lytle exceeded the allowable lim- 
its. It is one thing to permit heated debate inside the jury room, but 
another to allow personal attacks and threats directed at a juror. 
Here, juror Lytle indicated that several jurors expressed their belief 
that she was not capable of continuing deliberations and that she 
should request the judge to replace her with an alternate. Further, 
according to juror Lytle, several jurors stated that they hoped she or 
“anybody in [her] family will be [defendant’s] next victim.” This con- 
duct is further evidence that the jurors were ignoring Judge Lamm’s 
instructions and continuing to discuss extraneous matters. Even 
defense counsel recognized this as juror misconduct by stating, 
“Well, there has been juror misconduct, Your Honor! There have been 
eleven people back there telling a juror she doesn’t belong in that jury 
and she needed to get out.” Once this conduct was brought to the 
attention of the trial court, there was sufficient evidence to support 
the trial court’s discretionary decision to declare a mistrial. 


Although the trial court failed to make any findings of fact with 
respect to the truth of the allegations concerning juror Lytle’s con- 
duct, the record reveals that juror number six told the other jurors 
that she had spoken with police officers and a judge concerning the 
definition of life imprisonment. Juror number six admitted on the 
record that she knew that discussing the case with outside parties 
was forbidden and that she deliberately told the other jurors that she 
committed this misconduct. Although she stated, on the record, that 
she had not actually conducted an outside investigation, the trial 
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court could not inform the other jurors that she had lied to them with- 
out diminishing her credibility with them. A misrepresentation of this 
nature by one juror to the other jurors also raises a question of juror 
misconduct. | 


Furthermore, the danger of potential prejudice to defendant 
existed in two different respects. First, assuming that the vote on 
Issue Four was eleven to one in favor of the death penalty, had the 
hold-out juror capitulated under the pressure, defendant would have 
received a death sentence. Second, if the eleven jurors voting for the 
death penalty had, in fact, been told that life meant twenty years in | 
prison, it could have influenced their votes on the death penalty. 


As this Court has previously stated, “[t]he determination of the 
existence and effect of jury misconduct is primarily for the trial court 
whose decision will be given great weight on appeal.” State v. 
Bonney, 329 N.C. 61, 83, 405 S.E.2d 145, 158 (1991). A thorough 
review of the record reveals that, in the present case, the trial court 
properly exercised its discretion in ordering a mistrial. Although each. 
instance of misconduct may not be, by itself, enough to warrant a 
mistrial, the cumulative effect of the misconduct rises to the level of 
“manifest necessity” for the declaration of a mistrial. 


[2] Because we have concluded that the trial court in the present | 
case properly declared a mistrial for a manifest necessity, defendant’s 
right to be free of double jeopardy will not be violated by a further 
sentencing proceeding. “It has long been a fundamental principle of 
the common law of North Carolina that no person can be twice put in 
jeopardy of life or limb for the same offense.” Lachat, 317 N.C. at 82, 
343 S.E.2d at 876. However, this principle is not violated where a 
defendant’s trial ends with a mistrial declared for a manifest neces- 
sity or to serve the ends of public justice. Jd. When a mistrial has 
been declared properly, “in legal contemplation there has been no 
trial.” State v. Tyson, 138 N.C. 627, 629, 50 S.E. 456, 456 (1905). This 
principle applies-equally to sentencing proceedings. Accordingly, this 
assignment of error is overruled. 


[3] Next, we will address defendant’s contention that the trial court 
violated his constitutional rights by failing to make “findings of fact 
sufficient to identify the alleged misconduct of one or more jurors” 
which was the basis for the mistrial. Defendant argues that Judge 
Lamm’s order “{mJakes it clear that the mistrial was based on some- 
thing that occurred in the jury deliberation room, not on any impro- 
priety occurring outside the deliberations themselves.” He further 
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argues that the absence of explicit findings of fact makes it impossi- 
ble for this Court to review this matter and to determine whether 
there was a factual basis for the trial court’s conclusions that a juror 
or jurors had failed to abide by instructions. 


N.C.G.S. § 15A-1064 provides that “[b]efore granting a mistrial, 
the judge must make finding [sic] of facts with respect to the grounds 
for the mistrial and insert the findings in the record of the case.” 
N.C.G.S. § 154-1064 (1983). The official commentary to the statute 
adds: 


This provision will be important when the rule against prior jeop- 
ardy prohibits retrial unless the mistrial is upon certain recognized 
grounds or unless the defendant requests or acquiesces in the mis- 
trial. If the defendant requests or acquiesces in the mistrial, that find- - 
ing alone should suffice. 


— In the present case, the findings of fact and conclusions of law, as 
set out above, sufficiently comply with N.C.G.S. § 15A-1064. While the 
trial court did not set out each instance of juror misconduct, the 
order provided a sufficient factual basis for appellate review. As this 
Court noted in State v. Felton, 330 N.C. 619, 412 S.E.2d 344 (1992): 


Even if the trial court’s prefatory description of the motivat- 
ing factors leading to its order of mistrial did not amount to a 
“finding of fact” as mandated by N.C.G.S. § 15A-1064, any such 
error is clearly harmless as the record here reveals ample factual 
support for the mistrial order. 


Id. at 630, 412 S.E.2d at 351. 


In fact, in State v. Pakulski, 319 N.C. 562, 356 S.E.2d 319 (1987), 
the trial court failed to make any contemporaneous findings in sup-. 
port of its mistrial declaration. However, this Court noted that the 
basis for the mistrial was “certainly apparent in the record.” Jd. at 
570, 356 S.E.2d at 324. Similarly, here, the findings of fact, along with | 
an examination of the record, provide ample support for the trial 
court’s finding of “manifest necessity” warranting a mistrial. 


[4] Finally, we address defendant’s contention that the trial court 
erred in granting the mistrial without first exploring alternative 
remedies which could have allowed the sentencing proceeding to 
continue. Defendant argues that “[mJany options to mistrial were 
available and should have been given consideration before aborting 
the trial by granting the State’s motion.” 
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This Court has recognized that the grant of a “[mlistrial is a dras- 
tic remedy, warranted only for such serious improprieties as would 
make it impossible to attain a fair and impartial verdict.” State v. 
Stocks, 319 N.C. 487, 441, 355 S.E.2d 492, 494 (1987). In the present 
case, the trial court properly explored other options prior to declar- 
ing a mistrial. For example, regarding the incident with juror number 
six, the trial court did not immediately declare a mistrial. Instead, the 
trial court addressed the questions which had arisen regarding life 
imprisonment. The trial court instructed the jury that life imprison- 
ment means “imprisonment in the state’s prison for life.” It further 
admonished the jurors to eliminate from their minds the question of 
parole eligibility and to put aside any “inaccurate information.” 


Thus, the trial court gave the jury an opportunity to resume 
proper deliberations and continue the sentencing proceeding to con- 
clusion. However, after the jury deliberated for only twenty addi- 
tional minutes, it became apparent to the trial court that the jury had 
disregarded its instructions and was once again discussing extrane- 
ous matters and failing to focus on the issues at hand. At that point, 
the trial court, in its discretion, determined that a mistrial was the 
appropriate remedy. After previously exploring a less drastic remedy, 
by giving the jury additional curative instructions, the trial court 
determined that a mistrial was “manifestly necessary.” We agree with 
the trial court’s decision and do not believe that the trial court erred 
in resorting to this drastic remedy. Accordingly, this assignment of 
error is overruled. 


AFFIRMED. 


Justice FRYE dissenting. 


I am troubled by the difficulties the State has encountered in 
seeking to secure the death penalty for this defendant for this terrible 
crime. The General Assembly has provided that when a jury cannot, 
within a reasonable time, unanimously agree to a sentencing recom- 
mendation, the judge shall impose a sentence of life imprisonment. 
N.C.G.S. § 15A-2000(b) (1997). It seems abundantly clear that, at the 
time the court declared a mistrial, the jury could not unanimously 
agree to a sentencing recommendation. The appropriate action was 
for the judge to either impose a sentence of life imprisonment or 
encourage the jurors to continue deliberating to see if they could 
unanimously agree to a sentencing recommendation. “[A] trial court 
in a capital case has no authority to discharge the Jury without the 
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defendant’s consent and hold the defendant for a second trial, absent | 
a showing of ‘manifest necessity’ for a mistrial.” State v Lachat, 317 
N.C. 73, 82-83, 343 S.E.2d 872, 877 (1986). In this capital sentencing 
proceeding, defendant objected to a mistrial. No manifest necessity 
justified discharging this third capital sentencing jury and convening 
yet another jury to recommend life or death. Because the jury was 
unable to reach a unanimous agreement as to the sentencing recom- 
mendation, our statute requires the imposition of a sentence of life 
imprisonment. N.C.G.S. § 15A-2000(b). 


Justice WEBB joins in this dissenting opinion. 
FE ee 
NORTH CAROLINA DEPARTMENT OF TRANSPORTATION v. GLENN I. HODGE, JR. 


No. 559PA96 
(Filed 6 March 1998) 


1. Public Officers and Employees § 43 (NCI4th)— Chief of 
DOT Internal Audit Section—not policymaking exempt 


The position of Chief of the Internal Audit Section of 
the Department of Transportation does not come within the 
definition of policymaking set forth in former N.C.G.S. § 126-5(b) 
and therefore may not be designated as exempt from the pro- 
visions of the State Personnel Act pursuant to former N.C.G.S. 
§ 126-5(d)(1) where the evidence in the record showed that the 
Chief of the Internal Audit Section had final decision-making 
authority within that section but did not have final decision- 
making authority to impose a settled course of action to be fol- 
lowed within a department, agency, or division. 


2. Public Officers and Employees § 43 (NCI4th)— policymak- 
ing position—political affiliation improperly considered 


Constitutional standards that consider when political affilia- 
tion is an appropriate factor in determining which positions are 
policymaking should not have been considered in determining 
whether a position was properly designated as policymaking 
exempt where it was determined that the position did not meet 
the definition of policymaking under N.C.G.S. § 126-5(b).- 


Chief Justice MITCHELL dissenting. 
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On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani- 
mous decision of the Court of Appeals, 124 N.C. App. 515, 478 S.E.2d 
30 (1996), reversing and remanding an order entered by Stephens 
(Donald W.), J., on 6 September 1995 in Superior Court, Wake County, 
which affirmed a decision and order of the State Personnel 
Commission. Heard in the Supreme Court 10 September 1997. 


Michael F. Easley, Attorney General, by Grayson G. Kelley, 
Special Deputy Attorney General; Robert O. Crawford, III, 
Assistant Attorney General; and Sarah Ann Lannom, Associate 
Attorney General, for respondent-appellee Department of 
Transportation. 


John C. Hunter for petitioner-appellant Hodge. 


FRYE, Justice. 


Both this and a companion case, Powell v. N.C. Dep’t of Transp., 
347 N.C. 614, —— S.E.2d —— (1998), raise the issue of whether the 
Governor properly designated certain State employee positions as 
policymaking exempt under N.C.G.S. § 126-5. 


In this case, we must determine whether the Court of Appeals 
erred in reversing an order of the superior court sitting in review of a 
final decision of a state agency. We conclude that the Court of 
Appeals did err. 


[1] The specific issue in this case is whether the position of Chief of 
the Internal Audit Section of the Department of Transportation 
(DOT) comes within the statutory definition of policymaking and 
may therefore be designated as exempt from provisions of the State 
Personnel Act (SPA).! The SPA permits the Governor to designate as 
exempt certain policymaking positions within departments of state 
government, including the DOT. N.C.G.S. § 126-5(d)(1) (1995). A pol- 
icymaking position is defined as “a position delegated with the 
authority to impose the final decision as to a settled course of ac- 
tion to be followed within a department, agency, or division.” 
N.C.G.S. § 126-5(b). 


Glenn I. Hodge, Jr., was employed by the DOT as an internal audi- 
tor beginning 1 January 1992. On 23 May 1992, Hodge was promoted 
to the position of Chief of the Internal Audit Section. In March 1993, 

1. We recognize at the outset that the relevant provisions of the SPA have 


recently been amended. However, we construe the statute as it existed for purposes of 
this case. 
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under the direction of the Governor's office, a panel of personne! offi- 
cials compiled a list of positions within the DOT which could be des- 
ignated as policymaking exempt pursuant to N.C.G.S. § 126-5(d)(1). 
Hodge’s position was included on this list. On 12 February 1993,3 and 
again on 3 May 1993, Hodge was notified by letter that his position 
was to be designated as policymaking exempt and that he would 
thereafter serve at the pleasure of the Secretary of the DOT. Hodge 
filed petitions for contested case hearings in the Office of Adminis- 
trative Hearings on 15 March 1993 and 14 May 1993, challenging the 
designation of his position as policymaking exempt. The cases were 
consolidated for hearing. 


A contested case hearing was held before Senior Administrative 
Law Judge (ALJ) Fred G. Morrison, Jr., in November 1993. The evi- 
dence presented showed that the position of Chief of the Internal 
Audit Section of the DOT had considerable independence to direct 
and supervise audits inside the DOT. The person in this position had 
supervisory authority within the section over other auditors’ work 
and assignments. The Chief of the Internal Audit Section consulted 
with the heads of units being audited and with higher-ranking DOT 
officials and made recommendations for changes based on the 
results of audits. The decisions made by the person in this position 
potentially had an impact on policies within the DOT. Importantly, 
however, the evidence also showed that the Chief of the Internal 
Audit Section had no inherent or delegated authority to implement 
recommendations or order action based on audit findings. 


ALJ Morrison issued a recommended decision reversing the 
DOT's designation of Hodge’s position as exempt. The ALJ made, 
inter alia, the following contested finding of fact: 


3. As Chief of the Internal Audit Section, the Petitioner [Hodge] 
exercised broad flexibility and independence. In addition to 
supervising other auditors, he could decide who, what, when, 
how, and why to audit within the Department. While he could 
not order implementation of any recommendations, he was 

_ free to contact the State Bureau of Investigation concerning 
his findings. 


The ALJ also found that designation of the position as policymaking 
exempt was the substantial equivalent of being dismissed and that 

2. The panel was also charged with identifying confidential positions which 
would be exempt pursuant to N.C.G.S. § 126-5(c)(2). 


3. There was an initial determination, on or before 12 February 1993 and prior to 
the review by the panel of personnel officials, that certain positions were exempt. 
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DOT officials had made no finding that a political confidant of the 
Governor was needed for the effective performance of this office 
(finding of fact number 5). Finally, the ALJ found that Hodge’s 
responsibilities included auditing federally funded transportation 
programs and that applicable federal rules and audit standards 
require that auditors be free from organizational or external impair- 
ments in order to insure objectivity and independence (finding of fact 
number 6). : | 


The ALJ concluded that the purpose of N.C.G.S. § 126-5(d)(1) is 
to “allow the Governor to make partisan personnel decisions in order 
to have loyal supporters who will carry out administration policies.” 
Citing Branti v. Finkel, 445 U.S. 507, 63 L. Ed. 2d 574 (1980), the ALJ 
stated that when employees challenge these political decisions, the 
“ultimate inquiry” is whether the hiring authority can demonstrate 
that party affiliation is an appropriate requirement for the effective 
performance of the office involved. The ALJ concluded that “this 
standard must be followed when positions are declared policymaking 
exempt from the State Personnel Act” and that it had not been fol- 
lowed in this case. 


By a decision and order entered 22 November 1994, the State 
Personnel Commission (Commission) adopted the ALJ’s findings 
of fact and conclusions of law as its own and ordered that desig- 
nation of the position as policymaking exempt under N.C.G:S. 
-§ 126-5(d) be reversed. The DOT objected to the above findings of 
fact and conclusions of law, and to the final decision and order of the 
Commission, and petitioned for judicial review. On 6 September 1995, 
Judge Donald W. Stephens affirmed the Commission’s decision and 
order. 


The Court of Appeals reversed the superior court order, decid- 
ing that the Commission erred by applying an incorrect legal 
standard and that the superior court, in turn, erred by concluding that 
the Commission’s decision was not. affected by an error of law. The - 
Court of Appeals held that the Commission’s findings, as supported 
by substantial record evidence, could “only support the legal con- 
clusion that Hodge’s position was properly designated as policy- 
making exempt” and that the superior court erred by affirming the 
contrary conclusion reached by the Commission. N.C. Dep't of 
Transp. v. Hodge, 124 N.C. App. 515, 520, 478 S.E.2d 30, 32 (1996). 
The case was remanded with the mandate that the position of Chief 
of the Internal Audit Section be designated as policymaking exempt. 
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On 7 March 1997, this Court allowed Hodge’s petition for discre- 
tionary review. 


Whether the position of Chief of the Internal Audit Section of the 
DOT was properly designated as exempt under N.C.G.S. § 126-5(d)(1) 
first requires a determination of whether the position met the statu- 
tory definition of policymaking under N.C.G.S. § 126-5(b). After an 
examination of the entire record, we conclude that it did not. 
Therefore, it was unnecessary in this case for the ALJ to reach the 
question of the constitutional definition of policymaking under the 
Branti v. Finkel decision. 


Substantial evidence presented by both parties showed that the 
position of Chief of the Internal Audit Section carried considerable 
independence and responsibility. However, this is not sufficient to 
make it “a position delegated with the authority to impose the final 
decision as to a settled course of action to be followed within a 
department, agency, or division.” N.C.G.S. § 126-5(b). As defined in 
N.C.G.S. § 143B-11, a division is the principal subunit of a depart- 
ment, and a section is the principal subunit of a division. The Court 
of Appeals correctly recognized that, “[c]ontrary to the DOT’s asser- 
tions, the record does not show that, as Chief Internal Auditor, Hodge 
headed a division within the DOT.” Hodge, 124 N.C. App. at 519, 478 
S.E.2d at 32. Even after a departmental reorganization in February 
1993, the Internal Audit Section did not function as a division of the 
DOT. While we emphasize that the statutory definition of policymak- 
ing does not require that the person holding the position actually 
head a department, agency, or division, he or she must nonetheless 
have the authority to impose a final decision as to a settled course of. 
action to be followed at the department, agency, or division level. 


As noted above, Hodge, as Chief Internal Auditor, could rec- 
ommend action on audit findings, but the decision to implement 
changes based on those recommendations or findings rested with the 
head of the audited unit and the Secretary of the DOT. Hodge had no 
authority to “impose” a final decision as to a settled course of action 
within the DOT or any division of the DOT, and his authority at the 
section level did not rise to the level of authority required by N.C.G.S. 
§ 126-5(b) to be considered policymaking. The substantial evidence 
in the record amply supports a finding that the Chief of the Internal 
Audit Section had final decision-making authority within that section 
but did not have final decision-making authority to impose a settled 
course of action to be followed within a department, agency, or divi- 
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sion. We hold that the Court of Appeals erred to the extent that it held 
that the Commission's findings, as supported by substantial record 
evidence, compelled a conclusion that the position was properly des- 
ignated as policymaking exempt. 


[2] In summary, the Commission adopted the ALJ’s findings of fact 
and conclusions of law, which were based unnecessarily upon con- 
stitutional standards that consider when political affiliation is an 
appropriate factor in determining which positions are policymak- 
ing. This was not the proper legal question and need not have 
been reached, if at all, until a determination was made as to wheth- 
er the position met the definition of policymaking under N.C.G.S. 
§ 126-5(b). Nonetheless, the Commission’s final decision, that the 
position of Chief Internal Auditor was not policymaking, was correct 
based on an application of the statutory definition alone. 
Accordingly, we reverse the Court of Appeals as to this issue. 


Because the Branti standard was prematurely applied by the 
Commission and the statutory definition of policymaking decides the 
case, we do not address the issue of whether the superior court erred 
in denying the DOT’s motion to remand to the ALJ to present addi- 
tional evidence in accordance with that federal standard. 


For the foregoing reasons, we reverse the decision of the Court 
of Appeals. 


REVERSED. 


Chief Justice MITCHELL dissenting. 


I conclude that the Court of Appeals was correct in reversing the 
Superior Court. The State Personnel Commission erred by applying 
an incorrect legal standard. Therefore, the Superior Court, in turn, 
erred by concluding that the Commission’s decision was not affected 
by an error of law. 


It is clear from the record on appeal that the Commission never 
considered the only issue raised by the parties. Instead, the 
Commission rendered its decision entirely upon grounds not raised 
by either party and not properly before the Commission. 


In his petition for a contested case hearing, petitioner Glenn I. 
Hodge, Jr., stated that “[t]he facts supporting my appeal are: The 
Respondent [Department of Transportation] has designated the 
Petitioner’s position as a ‘policymaking position’ under NCGS 126-5. 
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Petitioner’s position is not a ‘policymaking position’ as defined in 
NCGS 126-5(b).” (Emphasis added.) Everything in the record on 
appeal emphasizes that neither petitioner Hodge nor respondent 
Department of Transportation (DOT) considered this case to in any 
way involve questions of party affiliation or political discrimination. 
In fact, the prehearing order entered into by the parties and signed 
by the Administrative Law Judge (ALJ) recites that the parties 
“stipulated and agreed that the issue to be resolved” during the con- 
tested case hearing was as follows: “Was Petitioner’s position as 
Chief of the Internal Audit Section in the Department of 
Transportation properly designated by Respondent as a policymaking 
exempt position 7” accordance with all the provisions of North 
Carolina Gen. Stat. 126-5[?]” (Emphasis added.) However, during 
counsel’s opening statements at the contested case hearing, the ALJ 
specifically asked whether DOT must establish the need for a “politi- 
cal confidant” of the Governor in the position of Chief of the Internal 
Audit Section of DOT, which Hodge had held. Counsel for DOT 
replied that the parties had agreed that “the definition that the 
General Assembly has now set out for policy-maker doesn’t really 
speak to politics. It speaks to authority level.” Counsel for petitioner 
Hodge agreed that the ALJ was “not being called upon today to rule 
on a political discrimination case.” Additionally, the ALJ declined to 
allow DOT to offer any evidence during the contested case hearing 
concerning the political affiliation and partisan activities and state- 
ments of petitioner Hodge during the time he held the position in 
question or evidence concerning the partisan political nature of 
Hodge's hiring for the position. 


Despite the above referred to stipulation and statements of coun- 
sel for both parties, the ALJ entered a recommended decision that 
failed to address the stipulated issue and dwelled almost exclusively 
on considerations relating to partisan politics. The findings and con- 
clusions in that recommended decision are as follows: 


Based on a preponderance of the substantial evidence admit- 
ted into the record of this case, the Administrative Law Judge 
makes the following: 


FINDINGS OF FACT 


1. Governor James G. Martin, a Republican, served as Governor 
of North Carolina from January of 1985 to January of 1993. 
During those years the position of Chief-Internal Audit Section 
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of the Department of Transportation was not exempted from 
the provisions of the State Personnel Act. 


. Petitioner Glenn I. Hodge Jr., a Republican, began his employ- 
ment with the State of North Carolina on January 1, 1990, at 
Pay Grade 71, in the Department of Human Resources. He 
transferred to the Respondent on January 1, 1992, as an inter- 
nal auditor at Pay Grade 71. On May 23, 1992, Petitioner was 
_ promoted to the position of Chief-Internal Audit Section at Pay 
Grade 78. : 


. As Chief of the Internal Audit Section, the Petitioner exercised 
broad flexibility and independence. In addition to supervising 
other auditors, he could decide who, what, when, how, and 
why to audit within the Department. While he could not order 
implementation of any recommendations, he was free to con-_ 
tact the State Bureau of Investigation concerning his findings. 


. Governor James B. Hunt, Jr., a Democrat, was elected in 1992 
and began serving in January of 1993. He had previously 
served as Governor from January of 1977 until January of 
1985, during which time the subject position was designated 
as exempt from the provisions of the State Personnel Act. 


. During the early part of 1993, Respondent’s officials recom- 
mended that the Petitioner’s position be designated as exempt 
because of the nature and duties of the job. They thought it 
met the statutory definition of policymaking. No finding was 
made that a political confidant of the Governor was needed for 
the effective performance of this office. Upon being notified of 
the Governor’s designation of his position as exempt, the 
Petitioner requested an investigation by the Office of State 
Personnel after which he filed petitions for contested case 
hearings pursuant to G.S. §126-5(h). The designation of 
Petitioner’s position as policymaking exempt was the substan- 
tial equivalent of his being dismissed by Respondent. 


. Under various agreements and arrangements with the United 
States Department of Transportation, Petitioner’s responsibil- 
ities include the auditing of federally funded transportation 
programs and activities. Applicable federal rules and audit 
standards require that auditors of federally funded activities 
be free from organizational, external or other impairments to 
assure individual objectivity and operational independence in 
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presenting opinions, conclusions, judgments and recommen- 
dations. The standards provide that auditors should be “suffi- 
ciently removed from political pressures to insure that they 
conduct their audits objectively and can report their findings, 
opinions and conclusions objectively without fear of political 
repercussion. Wherever feasible, they should be under a per- 
sonnel system in which compensation, training, job tenure and 
advancement are based on merit.” 


Based on the foregoing Findings of Fact, the Administrative 


Law Judge makes the following: 


CONCLUSIONS OF LAW 


1. G.S. 126-5(d)(1) allows the Governor to designate certain posi- 


tions as exempt policymaking. The purpose is to allow the 
Governor to make partisan personnel decisions in order to 
have loyal supporters who will carry out administration poli- 
cies. G.S. 126-5(c) and (h) allow employees in these positions. 
to challenge such designations. The North Carolina Supreme 
Court reiterated in Abels v. Renfro Corp., 335 N.C. 209, 218[, 
436 S.E.2d 822, 827] (1993), that “it would [‘]look to federal 
decisions for guidance in establishing evidentiary standards 
and principles of law to be applied in discrimination cases. [’]” 
((Quoting] Dept. of Correction v. Gibson, 308 N.C. 131[, 136, 
301 S.E.2d 78, 82 (1983))]. 


. The Supreme Court of the United States ruled in Branti v. 





Finkel, 445 U.S. 507, [518, 68 L. Ed. 2d 574, 584 (1980),] that 
when employees challenge these political decisions, “. . . the 
ultimate inquiry is not whether the label [‘]policymaker|’] or 
[‘]Jconfidential[’] fits a particular position; rather, the question 
is whether the hiring authority can demonstrate that party 
affiliation is an appropriate requirement for the effective per- 
formance of the public office involved.” It is my conclusion 
that this standard must be followed when positions are 


_ declared policymaking exempt from the State Personnel Act, 


which was not done in this case. Respondent has not shown 
why a political confidant is a necessary requirement in this 
position. Branti states “[i]t is equally clear that party affiliation 
is not necessarily relevant to every policymaking or confiden- 
tial position.” [Id.] 





. Reversal of the designation of this position is in order pur- 


suant to G.S. 126-5(d)(6) which states: “Subsequent to the des- 
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ignation of a policymaking position as exempt... the status of 
the position may be reversed... by the Governor .. . in a let- 
ter to the State Personnel Director, the Speaker of the North 
Carolina House of Representatives, and the President of the 
North Carolina Senate.” 


Based on the foregoing Findings of Fact and Conclusions of 
Law, the Administrative Law Judge makes the following: 


RECOMMENDED DECISION 
The designation of the position as exempt be reversed. 


As can readily be seen, only finding 3 was in any way related to the 
issue to be resolved at the contested case hearing, and none of 
the conclusions were in any way based upon that finding. Most of the 
other findings and all of the conclusions were based upon considera- 
tions of whether being a “political confidant” of the Governor or 
being affiliated with a particular political party was “an appropriate 
requirement for the effective performance” of the position at issue. 
The recommended decision quite simply did not mention or address 
the single issue properly presented by the parties and to be decided— 
whether the position of Chief of the Internal Audit Section in DOT 
had properly been designated by DOT as a policymaking exempt 
position 7x accordance with all the provisions of N.C.G.S. § 126-5. 
Therefore, the recommended decision was not only affected by, but 
was the result of, an error of law. 


The Commission’s decision and order merely adopted the find- 
ings of fact and conclusions of law of the ALJ as its own and ordered 
that the designation of the position in question as policymaking 
exempt under N.C.G.S. § 126-5 be reversed. The result was to repeat 
the error of law affecting the recommended decision of the ALJ. 
Therefore, the order of the Superior Court based upon its findings 
and conclusions to the effect that the decision of the Commission 
“was not affected by any error of law” was erroneous and was prop- 
erly reversed by the Court of Appeals. 


Having determined that the Commission had committed error of 
law and that the order of the Superior Court must be reversed for 
concluding to the contrary, the Court of Appeals could have 
remanded this case to the Superior Court for further remand to the 
Commission with instructions that the Commission address and 
resolve the question of whether the position at issue had been prop- 
erly designated as policymaking exempt in accord with N.C.G:S. 
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§ 126-5. Instead, the Court of Appeals concluded that “the undisputed 
record evidence” and the single finding by the Commission relating to 
the matter at issue before it supported a conclusion that the position 
of Chief of the Internal Audit Section of DOT was properly designated 
policymaking exempt. Accordingly, the Court of Appeals remanded 
with the mandate that the position of Chief of the Internal Audit 
Section be designated policymaking exempt. The Court of Appeals 
did not err in this regard. 


The proper scope of judicial review to be applied in an appeal 
from a decision of a state administrative agency depends on the 
issues presented on appeal. 


Our courts have held that if it is alleged that an agency’s decision 
was based on an error of law then a de novo review is required. 
Brooks, Comr. of Labor v. Grading Co., 303 N.C. 573, 281 8.E.2d 
24 (1981). “ “When the issue on appeal is whether a state agency 
erred in interpreting a statutory term, an appellate court may 
freely substitute its judgment for that of the agency and employ 
de novo review.’ ” Id. at 580-81, 281 S.E.2d at 29, quoting Savings 
& Loan League v. Credit Union Comm., 302 N.C. 458, 465, 276 
S.E.2d 404, 410 (1981). A review of whether an agency decision is 
supported by sufficient evidence requires the court to apply the 
“whole record” test. Thompson v. Board of Education, 292 N.C. 
406, 233 S.E.2d 538 (1977). The “whole record” test is also applied 
when the court considers whether an agency decision is arbitrary 
and capricious. High Rock Lake Assoc. v. Environmental 
Management Comm., 51 N.C. App. 275, 276 S.E.2d 472 (1981). 


Brooks v. Rebarco, Inc., 91 N.C. App. 459, 463, 372 S.E.2d 342, 344 
(1988). However, in the present case, the decision of the Court of 
Appeals must be affirmed no matter which standard is applied. 


The sole issue raised by petitioner Hodge in his petition for a con- 
tested case hearing was whether his position was a “ ‘policymaking 
position’ as defined in NCGS 126-5(b).” At all times pertinent to this 
appeal, N.C.G.S. § 126-5(b) defined “policymaking position” as “a 
position delegated with the authority to impose the final decision as 
to a settled course of action to be followed within a department, 
agency, or division.” The only finding by the Commission relating to 
the question of whether the position held by Hodge was “delegated 
with the authority to impose the final decision as to a settled course 
of action to be followed within a department, agency, or division” was 
finding 3, which stated: | 
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As Chief of the Internal Audit Section, the Petitioner exercised 
broad flexibility and independence. In addition to supervising 
other auditors, he could decide who, what, when, how, and why 
to audit within the Department. While he could not order imple- 
mentation of any recommendations, he was free to contact the 
State Bureau of Investigation concerning his findings. 


(Emphasis added.) Certainly, the uncontroverted evidence compelled 
this finding by the Commission, but the uncontroverted evidence also 
required additional findings. 


According to the job description for the position of Chief of the 
Internal Audit Section, the person holding that position indepen- 
dently directs and supervises all activities and personnel in the 
Internal Audit Section. The Internal Audit Section is responsible for 
all internal audits of DOT, which include financial and compliance 
audits, economy and efficiency audits, management analysis audits, 
and special investigative audits. Those audits encompass all activities 
and phases of operations within the Division of Highways, the 
Division of Motor Vehicles, the State Ports Authority, and the 
Governor’s Safety Program. Auditors are assigned by the Chief of 
the Internal Audit Section to conduct particular audits, and the Chief 
of the Internal Audit Section also controls the scope, objectives, 
findings, and recommendations of any audit conducted in any of the 
divisions of DOT. Further, the Chief of the Internal Audit Section pre- 
pares manuals, guide programs, and audit procedures and gives_ 
related instructions for all auditors to utilize in performing audits 
throughout the entire DOT. The testimony of petitioner Hodge was 
that his decisions in all the foregoing regards were not reviewable or 
reviewed by anyone in DOT or elsewhere. All of this evidence was 
uncontroverted before the Commission and is unchallenged on this 
appeal. 


I conclude that the unfettered and unreviewable power to estab- 
lish auditing procedures to be applied throughout an entire depart- 
ment of government and to implement those procedures throughout 
the entire department, combined with the unfettered and unreview- 
able power to decide who and what throughout the department will 
be audited, when those audits will be conducted, the manner in 
which audits will be conducted throughout an entire department, and 
whether findings of any audit conducted within the entire department 
shall be referred to the State Bureau of Investigation, is the power “to 
impose the final decision as to a settled course of action to be fol- 
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lowed within a department, agency, or division” within the meaning 
of N.C.G.S. § 126-5(b). The uncontroverted and incontrovertible evi- 
dence of record before the Commission and before this Court estab- 
lishes that the position of Chief of the Internal Audit Section carries 
with it these powers and more. Accordingly, I believe that the Court 
of Appeals was correct in holding that the Commission’s findings and 
the record evidence compelled the legal conclusion that the position 
of Chief of the Internal Audit Section is a “policymaking position” 
within the meaning of N.C.G.S. § 126-5(b) and had properly been des- 
ignated as such. Accordingly, I would affirm the decision of the Court 
of Appeals. 


For the foregoing reasons, I must respectfully dissent. 
a ee ee 


BETSY JOHNSON POWELL, PETITIONER v. NORTH CAROLINA DEPARTMENT OF 
TRANSPORTATION, RESPONDENT | 


No. 552PA96 
(Filed 6 March 1998) 


1. Public Officers and Employees § 43 (NCI4th)— Director of 
Highway Beautification Program—policymaking exempt 


The position of Director of the Highway Beautification 
Program (HBP) in the Department of Transportation was prop- 
erly designated by the Governor as policymaking exempt under 
the State Personnel Act pursuant to N.C.G.S. § 126-5 where there 
was substantial evidence in the record which supported the State 
Personnel Commission’s conclusion that the Director of the HBP 
had the authority to impose the final decision as to a settled 
course of action to be followed within a department, agency, or 
division. | 

2. Public Officers and Employees § 43 (NCI4th)— Director of 
Highway Beautification Program—designation as policy- 
making exempt—not impermissible patronage dismissal 


Assuming without deciding that the Director of the Highway 
Beautification Program (HBP) properly raised the issue as to 
whether the reclassification of her position as policymaking 
exempt constituted an impermissible patronage dismissal that 
violates the First Amendment to the U.S. Constitution under 
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Branti v. Finkel, 445 U.S. 507 (1980), and Elrod v. Burns, 427 
U.S. 347 (1976), the State Personnel Commission’s conclusion 
that the Department of Transportation showed why a political 
confidant was necessary for the effective performance of this 
position was supported by evidence and findings that the 
Director of the HBP was the eyes and ears of the Governor, the 
Administration, and the Department of Transportation with 
respect to beautification and related issues. The Governor was 
entitled to decide, even on a partisan and political basis, who will 
be his or her spokesperson in carrying out the goals of the HBP. 


Justice OrR dissenting. 


Justice LAKE joins in this dissenting opinion. 


On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani- 
mous decision of the Court of Appeals, 124 N.C. App. 542, 478 S.E.2d 
28 (1996), affirming an order entered by Stephens (Donald W.), J., on 
6 September 1995 in Superior Court, Wake County. Heard in the 
Supreme Court 10 September 1997. 


Broughton, Wilkins, Webb & Sugg, PA., by R. Palmer Sugg, for 
petitioner-appellee. 


Michael F. Easley, Attorney General, by Grayson G. Kelley, 
Special Deputy Attorney General, Robert O. Crawford, LI, 
Assistant Attorney General, and Sarah Ann Lannom, Associate 
Attorney General, for respondent-appellant. 


FRYE, Justice. 


Both this case and a companion case, N.C. Dep’t of Transp. v. 
Hodge, 347 N.C. 602, — S.E.2d —— (1998), raise the issue of whether 
the Governor properly designated certain State employee positions 
as policymaking exempt under N.C.G.S. § 126-5. 


[1] The issue in this case is whether the position of Director of the 
Highway Beautification Program (HBP) in the Department of 
Transportation (DOT) may be designated by the Governor as policy- 
making exempt pursuant to N.C.G.S. § 126-5. We must determine 
whether the Court of Appeals was correct in affirming an order of the 
superior court sitting in review of a final decision of an administra- 
tive agency. We conclude that the Court of Appeals erred in affirming 
the superior court’s order, which reversed the final decision of the 
State Personnel Commission (Commission). | 
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The State Personnel Act (SPA) governs personnel administra- 
tion for most employees of state agencies. N.C.G.S. §§ 126-1 to -5 
(1995). The SPA provides certain protections for state employees 
subject to its provisions. However, some state employees are not 
protected by the SPA. Elected officials, public school superinten- 
dents, principals, teachers, and other public school employees, for 
example, are not subject to most of the provisions of the SPA. 
N.C.G.S. § 126-5(¢2)(1). 


In addition, N.C.G.S. § 126-5(d)(1), as it existed at all times rele- 
vant to this appeal, permits the Governor to designate up to 1.2% of 
the total number of full-time positions in the DOT as policymaking 
exempt. He may also request that additional policymaking positions 
be designated as exempt. N.C.G.S. § 126-5(d)(2). However, hearing 
officers, “by whatever title,” may not be designated as policymaking 
exempt. N.C.G.S. § 126-5(d)(7). The statute defines a policymaking 
position as “a position delegated with the authority to impose the 
final decision as to a settled course of action to be followed within a 
department, agency, or division.” N.C.G.S. § 126-5(b). No further guid- 
ance is given by the statute as to what is or is not a policymaking 
position, although a procedure is set forth for notification of the 
affected parties. 


An employee whose position is designated policymaking exempt 
under the SPA is not left without options. The employee has priority 
consideration for other positions, as vacancies arise, for which he or 
she is qualified. N.C.G.S. § 126-5(e)(1); see also N.C. Dep't of 
Correction v. Hill, 313 N.C. 481, 485, 329 S.E.2d 377, 379 (1985) 
(interpreting “priority” in N.C.G.S. § 126-5(e) to mean the right to an 
automatic offer of a position which becomes available). Further, the 
statute provides that whether a position was properly designated 
policymaking exempt shall be investigated by the Office of State 
Personnel (OSP), and the dispute shall be resolved as provided in 
article 3 of chapter 150B of the North Carolina General Statutes. 
N.C.G.S. § 126-5(h). An employee who contends that his or her posi- 
tion was wrongly designated as policymaking exempt is entitled to a 
contested case hearing under the Administrative Procedure Act. 
N.C.G.S. § 150B-22 (1995). 


Contested case hearings are conducted by the Office of 
Administrative Hearings (OAH) and are heard by an Administrative 
Law Judge (ALJ), The ALJ makes a recommendation to the 
Commission, N.C.G.S. § 150B-34 (1995), and the Commission then 
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makes a final decision based upon the record from the OAH, N.C.G.5. 
§ 150B-36 (1995). If the employee or state agency is aggrieved by the 
Commission’s final decision, either party may petition the superior 
court for judicial review, N.C.G.S. § 150B-43 (1995), as petitioner 
Powell did in this case. Review is then conducted in accordance with 
N.C.G.S. § 150B-51(b). 


On 25 May 1993, Powell filed a petition for a contested case hear- 
ing in the OAH. She also requested that the OSP investigate the pro- 
priety of designating her position as policymaking exempt. In an 
investigation report dated 22 June 1993, the State Personnel Director 
notified the Secretary of the DOT that the position of Director of the 
HBP was properly designated as policymaking exempt. 


A contested case hearing was held on 2 and 28 February 1994 
before Senior Administrative Law Judge Fred G. Morrison, Jr. The 
ALJ made findings of fact and conclusions of law and entered a rec- 
ommended decision in which he recommended that the designation 
of Powell’s position as exempt be affirmed. On 20 September 1994, 
the Commission rendered its final decision, adopting most of the 
ALJ’s findings of fact as follows: 


FINDINGS OF FACT 


1. Governor James G. Martin, a Republican, served as Governor 
of North Carolina from January of 1985 to January of 1993. 
During those years, the position of Director of the Highway 
Beautification Programs in the Department of Transportation 
was not exempted from the provisions of the State Personnel 
Act. 


2. Petitioner Betsy Johnson Powell, a Republican, began her 
employment with the State of North Carolina in February of 
1989, at the Employment Security Commission. In August of 
1989, she transferred to Respondent [(DOT)] to serve as 
Director of its Highway Beautification Programs. Her pay 
grade was 72. This is a professional position requiring mini- 
mum supervision for routine work. Review of initiatives or 
materials developed by the position is necessary. Progress is 
monitored through the Performance Management System. The 
individual in this position interfaces with DOT staff at all lev- 
els of the organization, local government officials, and the gen- 
eral public. 
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3. Ms. Powell’s job responsibilities were broken down as follows: 


A. (20%) Managing, organizing and directing the Beautifica- 
tion Programs staff responsibilities including the Adopt-A- 
Highway Program and support staff responsibilities. 


B. (20%) Implementation of the North Carolina Department of 
Transportation Recycling Plan. This includes compliance 
with all federal and state laws now in place or planned for 
later implementation. 


C. (20%) Training of department personnel in effective means 
of source reduction, recycling, and reuse of recycled 
products. | 


D. [10%] Keep abreast of federal and state legislation re- 
garding mandate usage of recycled or solid waste materi- 
als. Will attend in-state and out-of-state recycling 
seminars/conventions and litter abatement in order to both > 
develop and implement innovative solutions to recycling 
issues. 


E. (10%) Maintain records of comphance and success of recy- 
cling efforts and prepare reports for federal, state, and lit- 
ter prevention efforts and department use. 


F. (10%) Liaison to local government beautification councils 
and community beautification organizations. 


G. (5%) Advise management [of] changes and opportunities in 
the fields of recycling and litter abatement. 


H. (5%) Liaison to Governor’s Highway Beautification 
Council. 


4. The Governor’s Highway Beautification Council consists of 


members appointed by the Governor. During the Martin 
administration, the wife of former Lieutenant Governor James 
Gardner, a Republican, served as chairman of this Council. 


5. Petitioner, during 1992, took a three months’ leave of absence 


from her position to serve as the Eastern Regional Field 
Coordinator in the gubernatorial campaign of Lt. Governor 
Gardner, the Republican general election opponent of 
Democrat James B. Hunt Jr. | 
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6. Governor James B. Hunt, Jr., a Democrat, was elected in 1992 
and began serving in January of 1993. He had previously 
served as Governor from January of 1977 until January of 
1985, during which time the subject position was not desig- 
nated as exempt from the provisions of the State Personnel 
Act. 


8. Current Transportation officials want this position filled by a 
political confidant of the Governor primarily because of the 
public exposure involved. This employee will serve as a surro- 
gate of the Governor and Secretary of Transportation before 
the various councils and other organizations across North 
Carolina. The primary purpose will be to promote the 
Governor’s programs as much as possible. A prior Martin 
video has been replaced by two involving Governor Hunt. 


The Commission also made the following additional findings: 
ADDITIONAL FINDINGS OF FACT 


7. In March of 1993, a team of personnel specialists from the 
Department of Transportation (hereinafter DOT) Personnel 
Division, headed by the DOT Personnel Director, reviewed all 
positions in the DOT to determine those positions that met the 
definition of policymaking exempt under G.S. 126-5(b). The team 
of personnel specialists reviewed job descriptions, Office of the 
State Personnel (hereinafter OSP) job specifications, and organi- 
zational charts to make this assessment. All positions in DOT that 
met the definition of policymaking under G.S. 126-5(b) were rec- 
ommended to the Secretary's Office for placement on the exempt 
list. The Senior Deputy Secretary reviewed the positions with the 
appropriate managers and accepted the recommendations. The 
list was forwarded to the OSP and returned approved. The 
Governor designated the positions as policymaking exempt in 
April 1993. Letters were prepared in accordance with the form 
letters provided by the OSP and sent to the affected employees 
with an effective date that afforded the ten-day notice required 
under G.S. 126-5(g). | 


8, Effective April 5, 1993, the position of Director of the Highway 
Beautification Program was designated as policymaking exempt 
by the Governor in accordance with G.S. 126-5. 
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9. G.S. 126-5(g) requires that the holders of positions to be des- 
ignated as exempt be notified in writing ten days prior to the 
effective date of the designation as to the position holder. 


10. The Petitioner was notified of the designation of the position 
of Director of the Highway Beautification Program as policymak- 
ing exempt by letter dated May 3, 1993, with an effective date of 
May 17, 1993. : 


11. Effective May 17, 1993, the position of Director of the 
Highway Beautification Program became designated as policy- 
making exempt as to the Petitioner. 


12. The only statutory rights provided to employees exempted 
from the provisions of the State Personnel Act [are] the right to 
an investigation by OSP and the right to resolve a dispute as to 
the propriety of the exempt designation through a contested case 
hearing provided for under G.S. 126-5(h). 


13. In an investigation report dated June 22, 1993, Ronald G. 
Penny, State Personnel Director, notified DOT Secretary R. 
Samuel Hunt of the determination of the OSP that the position of 
Director of Highway Beautification Program was properly desig- 
nated as policymaking exempt. 


14. As Director of the Highway Beautification Program, the 
Petitioner headed that subdivision of the DOT and reported first 


to the Assistant Secretary for Management, then to a Special 


Assistant to the Secretary of the DOT. After February 1993, the 
Highway Beautification Program became a Division, headed by 
the Petitioner, who reported to the Deputy Secretary of 
Transportation. The duties performed by and the responsibility 
delegated to the Director of the Highway Beautification Pro- 
gram remained the same through the Petitioner’s tenure in that 
position. 


15. As the Director of Highway Beautification Program the 
Petitioner was delegated with the authority to represent the 
Department of Transportation, the Secretary of Transportation, 
the Governor and the Administration across the state and nation 
in regard to highway beautification and other related issues with 
respect to the Administration policy. The position holder traveled 
to meet with various citizen[s’] groups and made speeches about 
the Governor’s position on beautification and other issues and 
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organized and conducted ceremonies with regard to the Adopt- 
[Aj-Highway program and other public relations type activities. 
She also solicited persons to work as volunteers and coordinated 
volunteers on behalf of the Department who were willing to work 
in the Administration. 


16. To these volunteers and other citizens across the state, the 
Director of the Beautification Program was the eyes and ears of 
the Governor, the Administration and the department with 
respect to beautification and other related issues. 


The Commission then adopted the ALJ’s conclusions of law as 
follows: 


CONCLUSIONS OF LAW 


1. G.S. 126-5(d)(1) allows the Governor to designate certain posi- 
tions as exempt policymaking [sic]. The purpose is to allow 
the Governor to make partisan personnel decisions in order to 
have loyal supporters who will carry out administration poli- 
cies. G.S. 126-5(c) and (h) allow employees in these positions 
to challenge such designations. The North Carolina Supreme 
Court reiterated in Abels v. Renfro Corp., 335 N.C. 209, 218, 
436 S.E.2d 822, 827](1993), that “it would look to federal deci- 
sions for guidance in establishing evidentiary standards and 
principles of law to be applied in discrimination cases.” [N.C.] 
Dept. of Correction v. Gibson, 308 N.C. 131[, 301 S.E.2d 78 
(1983)]. | 


2. The Supreme Court of the United States ruled in Branti v. 
Finkel, 445 U.S. 507, [68 L. Ed. 2d 574 (1980),] that when 
employees challenge these political decisions, “. . . the ulti- 
mate inquiry is not whether the label [’]policymaker[’] or 
(’]Jconfidential[’] fits a particular position; rather, the question 
is whether the hiring authority can demonstrate that party 
affiliation is an appropriate requirement for the effective per- 
formance of the public office involved.” It is my conclusion | 
that this standard must be followed when positions are 
declared policymaking exempt from the State Personnel Act, 
which has been done in this case. Respondent has shown why 
a political confidant is a necessary requirement in this posi- 
tion, thus the designation must stand. 


The Commission made the following additional conclusions of law: 
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ADDITIONAL CONCLUSIONS OF LAW 


3. GS. 126-5(d) provides that the Governor may designate cer- 
tain positions as policymaking exempt from the protections of 
the State Personnel Act. 


4. G.S. 126-5(b) defines a “policymaking position” as one dele- 
gated with the authority to impose the final decision as to a set- 
tled course of action to be followed within a department, agency, 
or division. 


5. As the Director of the Highway Beautification Program, the 
Petitioner was delegated with the authority to impose a final 
decision as to a settled course of action to be followed with 
respect to beautification on a statewide basis and to repre- 
sent the Administration with citizen volunteer groups and other 
citizens. 


6. The Petitioner’s position as Director of the Highway 
Beautification Program was properly designated as policymaking 
exempt under G.S. 126-5. 


The Commission then ordered that the decision of the DOT des- 
ignating the position of Director of the HBP as policymaking exempt 
be affirmed. 


Powell filed a petition for judicial review in Superior Court, Wake 
County. On 6 September 1995, Judge Donald W. Stephens reversed 
the Commission’s decision. The DOT appealed to the Court of 
Appeals, and the Court of Appeals affirmed the superior court’s order. 
On 6 March 1997, this Court allowed the DOT's petition for discre- 
tionary review. 


Judicial review of a final agency decision is conducted in supe- 
rior court pursuant to the Administrative Procedure Act. N.C.G.S. 
§ 150B-43. The standard of review is as follows: | 


[T]he court reviewing a final decision may affirm the decision of 
the agency or remand the case for further proceedings. It may 
also reverse or modify the agency’s decision if the substantial 
rights of the petitioners may have been prejudiced because the 
agency's findings, inferences, conclusions, or decisions are: 


(1) In violation of constitutional provisions; 


(2) In excess of the statutory authority or jurisdiction of the 
agency; 
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(3) Made upon unlawful procedure; 
(4) Affected by other error of law; 


(5) Unsupported by substantial evidence admissible under | 
G.S. 150B-29(a), 150B-30, or 150B-31 in view of the entire 
record as submitted; or 


(6) Arbitrary or capricious. 
N.C.G.S. § 150B-51(b) (1995). 


The proper standard of review by the superior court depends 
upon the particular issues presented by the appeal. ACT-UP Triangle 
v. Commission for Health Servs., 345 N.C. 699, 706, 483 S.E.2d 388, 
392 (1997); see also Brooks v. McWhirter Grading Co., 303 N.C. 573, 
580, 281 S.E.2d 24, 28 (1981). When the issue on appeal is whether the 
agency's decision was supported by substantial evidence or whether 
the agency’s decision was arbitrary and capricious, the reviewing 
court must apply the “whole record” test. ACT-UP Triangle, 345 N.C. 
at 706, 483 S.E.2d at 392; see also Associated Mechanical Contractors 
v. Payne, 342 N.C. 825, 832, 467 S.E.2d 398, 401 (1996). A “whole 
record” review “does not allow the reviewing court to replace the 
[agency’s] judgment as between two reasonably conflicting views,” 
but rather requires the court to determine the substantiality of the 
~ evidence by taking all the evidence, both supporting and conflicting, 
into account. Associated Mechanical Contractors, 342 N.C. at 832, 
A467 S.E.2d at 401. 


In this case, we are concerned with whether the Commission’s 
conclusion that petitioner's position was vested with the authority to 
impose a final decision as to a settled course of action to be followed 
within a department, agency, or division, and that it was therefore 
policymaking exempt, was unsupported by substantial evidence in 
view of the entire record. 


In this Court, the DOT argues that the Court of Appeals erred by 
affirming the superior court’s decision reversing the Commission’s 
finding that Powell’s position was policymaking exempt. The Court of 
Appeals first said that a key issue was whether, at the time Powell’s 
position was designated as policymaking exempt, the HBP was a divi- 
sion of the DOT. While we agree with the Court of Appeals that HBP 
was not a division of the DOT, we believe that the Court of Appeals 
focused on the wrong issue. The issue is not whether the HBP was a 
division of the DOT, but rather whether the position of Director of the 
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HBP carried with it the authority to impose the final decision as to a 
settled course of action to be followed within a department, agency, 
or division. 


The Court of Appeals correctly identified the second issue as 
whether there was substantial record evidence to support the 
Commission’s conclusion that the Director of the HBP had the 
authority to impose the final decision as to a settled course of action 
to be followed within a department, agency, or division. The Court of 
Appeals concluded that there was no substantial evidence to support 
the conclusion that this position carried decision-making authority of 
such scope as would enable Powell to make or impact policies on a 
department-wide, agency-wide, or division-wide level at the DOT. In 
determining whether the Court of Appeals is correct on this issue, we 
must review the evidence that was before the Commission, whose 
final agency decision is being reviewed. The Commission is the fact- 
finding agency, whose decision must be upheld if supported by the 
whole record. 


In two days of hearings, evidence was presented in the form 
of affidavits, job descriptions, and personal testimony tending to 
show that the position of Director of the HBP carried with it re- 
sponsibility for the HBP and the Beautification Program staff, includ- 
ing the Adopt-A-Highway Program. The Director of the HBP served as 
the liaison to the Governor's Highway Beautification Council. 
Decisions made by the Director of the HBP could structure a major 
goal of the DOT and could establish a policy platform to guide pro- 
grammatic efforts within the entire DOT. The Director of the HBP 
was held accountable for independent progress under broadly con- 
strued goals and received minimal supervision. After a departmental 
reorganization in February 1993, the Director of the HBP reported 
directly to the Deputy Secretary of Highways. The duties performed 
by and the responsibilities delegated to the Director of the HBP 
remained the same throughout Powell’s tenure in that position. The 
position of Director of the HBP was the only such position in state 
government. 


The evidence presented was capable of two reasonably conflict- 
ing views: (1) that the position carried with it the requisite authority, 
and (2) that it did not. The Commission made detailed findings of fact 
and conclusions of law as fully set forth in this opinion. In the 
Commission’s judgment, the evidence showed that the position car- 
ried with it the authority to impose a final decision as to a settled 
course of action to be followed within a department, agency, or divi- 
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sion. We believe the Commission has taken a reasonable view of 
the evidence. The whole record test does not permit the reviewing 
court to substitute its judgment for the Commission’s judgment as 
between two reasonably conflicting views. After reviewing both the 
supporting and conflicting evidence in the record, we conclude that 
substantial evidence in the whole record supports the Commission’s — 
conclusion that the DOT properly designated Powell’s position as 
policymaking exempt pursuant to the statute. 


[2] The United States Supreme Court has held that certain patronage 
dismissals violate the First Amendment to the United States 
Constitution. See Branti v. Finkel, 445 U.S. 507, 63 L. E. 2d 574 
(1980); Elrod v. Burns, 427 U.S. 347, 49 L. Ed. 2d 547 (1976). The 
Fourth Circuit has held that the Branti-Elrod analysis should be 
applied not only to patronage dismissals, but also to those patronage 
practices “that can be determined to be the substantial equivalent of 
dismissal.” Delong v. United States, 621 F.2d 618, 623-24 (4th Cir. | 
1980); see also Stott v. Haworth, 916 F.2d 134 (4th Cir. 1990). Powell 
argues that the reclassification of the position of Director of the HBP 
as policymaking exempt constitutes, in and of itself, the substantial 
equivalent of an impermissible patronage dismissal. She also argues 
_ that the fact that she was notified of the termination of her employ- 
ment eighteen days after she was notified of the reclassification of 
the position means that this course of action was designed to bring 
about the termination of her employment. Assuming without deciding 
that Powell has properly raised the Branti-Elrod issue, the evidence 
clearly supports the ALJ’s conclusion, adopted by the Commission, 
that the DOT has shown why a political confidant is necessary for the 
effective performance of this position. As found by the Commission, 
the Director of the HBP was the eyes and ears of the Governor, the 
Administration, and the DOT with respect to beautification and 
related issues. Clearly an elected official is entitled to decide, even on 
a partisan and political basis, who will be his or her spokesperson in 
carrying out the goals of the Highway Beautification Program. 


We conclude that there was substantial evidence to support the 
designation of the position of Director of the Highway Beautification 
Program as policymaking exempt under N.C.G.S. § 126-5. Accord- 
ingly, we reverse the decision of the Court of Appeals. 


REVERSED. 
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Justice ORR dissenting. 


Superior Court Judge Donald W. Stephens, in reviewing the 
“whole record” in this case, concluded that 


there is no competent evidence to support a conclusion that this 
position was one vested with authority to impose the final deci- 
sion on any department-wide course of action or many [sic] 
agency-wide course of action or on any division-wide course 
of action. The Petitioner’s position did not meet any legal defini- 
tion of policymaking under G.S. § 126-5(b) and, as such, the 
reclassification to exempt status for this position was contrary to 
law. 


Similarly, a unanimous Court of Appeals panel, in an opinion writ- 
ten by Judge John B. Lewis, Jr., concluded that “[t]here is no sub- 
stantial evidence to support the conclusion that she {Ms. Powell] had 
decision-making authority of such scope as would enable her to make 
or impact policies on a department-wide, agency-wide, or decision- 
wide level at the DOT.” Accordingly, the Court of Appeals affirmed 
the trial court’s ruling. 


Having carefully reviewed the transcripts in this case, as well as 
the Administrative Law Judge’s (ALJ) and Personnel Commission's 
findings of fact, I agree with the conclusion of the trial court and 
Court of Appeals. There is no substantial evidence to support the 
conclusion that Ms. Powell’s position as Director of the Highway 
Beautification Program falls within the definition of “policymaking.” 
There is simply no evidence to permit its redesignation to “exempt” 
after years of being a nonexempt position vested with the protections 
given to state employees under the State Personnel Act. N.C.G.S. ch. 
126 (1995). 


In addition, the majority points to no specific evidence that 
would allow a conclusion that Ms. Powell could “impose the final 
decision as to a settled course of action to be followed within a 
department, agency, or division.” N.C.G.S. § 126-5(b). Instead, the 
majority focuses on the Personnel Commission’s findings of fact. The 
Personnel Commission adopted the ALJ’s findings numbered one 
through six and eight, but specifically declined to adopt number 
seven. The Personnel Commission also made additional findings on 
its own. A close examination shows that absolutely none of these 
findings specifically address the critical factor in this case—the peti- 
tioner’s ability to impose a final decision. While the ALJ's findings 
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include a general description of the position’s duties, the Personnel 
Commission’s findings focus on the fact that “[t]o ... volunteers and 
other citizens across the state, the Director of the Beautification 
Program was the eyes and ears of the Governor, the Administration 
and the department with respect to beautification and other related 
issues.” Being “the eyes and ears of the Governor,” or of anyone else 
in state government, does not equate with the statutory test for poli- 
cymaking so as to warrant exempting this position. , 


The majority states that “the evidence was capable of two rea- 
sonably conflicting views.” I agree with the trial court’s and the Court 
of Appeals’ conclusion that there is a total lack of substantial evi- 
dence to support the State’s position in this case. Therefore, I 
respectfully dissent. 


Justice Lake joins in this dissenting opinion. 


N.C. STEEL, INC.; N.C. STEEL ERECTORS, INC.; N.C. STEEL MANAGEMENT, INC.; 
N.C. STEEL FABRICATORS, INC.; AIRCRAFT SERVICES OF RALEIGH, INC.; 
MONTAGUE BUILDING COMPANY; SMITH & SMITH, SURVEYORS, P.A., AND 
NORTH CAROLINA MARBLE & GRANITE v. NATIONAL COUNCIL ON COMPEN- 
SATION INSURANCE; NATIONAL WORKERS’ COMPENSATION REINSURANCE 
POOL; NORTH CAROLINA RATE BUREAU; AETNA CASUALTY & SURETY COM- 
PANY; CIGNA INSURANCE COMPANY anp INS. CO. OF NORTH AMERICA; 
EMPLOYERS INS. OF WAUSAU A MUTUAL COMPANY; FIDELITY & CASUALTY 
CO. OF N.Y.; HARTFORD UNDERWRITERS INSURANCE COMPANY; LIBERTY 
MUTUAL INSURANCE COMPANY; MICHIGAN MUTUAL INSURANCE COM- 
PANY; NATIONAL SURETY CORPORATION; ST. PAUL FIRE & MARINE INSUR- 
ANCE COMPANY; THE TRAVELERS INSURANCE COMPANY; anp UNITED 
STATES FIDELITY AND GUARANTY COMPANY 


No. 317PA96 


(Filed 6 March 1998) 


1. Insurance § 8 (NCI4th)— filed rate doctrine—adoption for 
North Carolina 


The filed rate doctrine, which provides that a plaintiff may 
not claim damages on the ground that a rate approved by a regu- 
lator as reasonable is nonetheless excessive because it is the 
product of unlawful conduct, is adopted for application in North 
Carolina. 
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Insurance § 8 (NCI4th); Workers’ Compensation § 318 
(NCI4th)— excessive workers’ compensation rates— 
action against carriers—restraint of trade—unfair prac- 
tice—unfair competition—claims barred by filed rate 
doctrine 


The filed rate doctrine barred claims by plaintiff employers 
against defendant workers’ compensation carriers and rate orga- 
nizations for restraint of trade under N.C.G.S. § 75-1, unfair and 
deceptive practices under N.C.G.S. § 75-1.1, and unfair competi- 
tion in violation of N.C.G.S. § 58-63-15 based on allegations that 
defendants withheld evidence from the Commissioner of 
Insurance about servicing carrier fees for residual market 
(assigned risk pool) workers’ compensation insurance in a 1992 
rate case and caused the Commissioner to approve excessive 
rates for workers’ compensation insurance. 


. Insurance § 8 (NCI4th)— workers’ compensation rates— 


collateral attack—equitable estoppel cases inapplicable 


Cases which hold that when an insurer makes a representa- 
tion as to coverage in a filing, it cannot give a lesser coverage in 
its policies do not apply to an action in which plaintiff employers 
alleged that defendant insurance carriers and rate organizations 
withheld information from the Commissioner of Insurance in a 
rate case and caused the Commissioner to approve excessive 
rates. 


. Insurance § 8 (NCI4th); Workers’ Compensation § 318 


(NCI4th)— workers’ compensation rates—illegal activi- 
ties—injunctive relief—filed rate doctrine 


The filed rate doctrine barred plaintiffs’ claims for injunctive 
relief based on alleged illegal activities in the setting of workers’ 
compensation insurance rates. 


. Workers’ Compensation § 318 (NCI 4th)— excessive servic- 


ing carrier fees—forcing into residual market—claim for 
damages—filed rate doctrine 


The filed rate doctrine barred plaintiff employers’ claims for 
damages based on allegations that a conspiracy by defendant 
workers’ compensation carriers and rating organizations to fix 
excessive servicing carrier fees forced some employers into the 
residual market (assigned risk pool) where the premiums are 
higher and the employers do not receive dividends on their poli- 
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cies since plaintiffs could not prove damages without recalculat- 
ing rates previously fixed by the Commissioner of Insurance. 


On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani- 
mous decision of the Court of Appeals, 123 N.C. App. 163, 472 S.E.2d 
578 (1996), affirming in part and reversing in part an order entered 16 
February 1995 by Clark, J., in Superior Court, Wake County, granting 
the defendants’ motion for summary judgment. Heard in the Supreme | 
Court 18 March 1997. 


This is an action by eight corporations which allege that the 
eleven defendant insurance companies and three other entities have 
engaged in a restraint of trade in violation of N.C.G.S. § 75-1; have 
engaged in unfair and deceptive practices in violation of N.C.G.S. 
§ 75-1.1; have engaged in unfair competition in violation of N.C.G.S. 
§ 58-63-15; have engaged in constructive fraud; have breached a fidu- | 
ciary duty; have breached a covenant of good faith and fair dealing; 
and have conspired to commit fraud, breach of fiduciary duty, and 
breach of implied covenants of good faith and fair dealing. The only 
claims brought forth with this appeal are the claims based on chap- 
ters 58 and 75 of the North Carolina General Statutes. 


The defendants moved to dismiss the action pursuant to N.C.G.S. 
§ 1A-1, Rule 12(b)(1) and (c). At the hearing on this motion, the court 
considered matters outside the pleadings, which converted it to a 
hearing for summary judgment. Stanback v. Stanback, 297 N.C. 181, 
205, 254 S.E.2d 611, 627 (1979). The superior court granted the 
motion for summary judgment, and the Court of Appeals affirmed in 
part and reversed in part. We allowed petitions for discretionary 
review by plaintiffs and defendants. 


Lore & McClearen, by R. James Lore, for plaintiff-appellants 
and -appellees. 


Smith, Anderson, Blount, Dorsett, Mitchell & Jernigan, by 
James D. Blount, Jr, and Steptoe & Johnson, by Mark F. 
Horning, for The Aetna Cas. & Surety Co.; Womble, Carlyle, 
Sandridge & Rice, by Pressly M. Millen, for National Council 
on Compensation Insurance and National Workers’ 
Compensation Reinsurance Pool; Young, Moore, Henderson & 
Alvis, by R. Michael Strickland, for N.C. Rate Bureau; Poyner & 
Spruill, by John R. Jolly, Jr., for CIGNA Ins. Co. and Ins. Co. of 
North America; Ragsdale, Liggett & Foley, by George R. 
Ragsdale, for Employers Ins. of Wausau; Cranfill, Sumner & 


630 IN THE SUPREME COURT 


N.C. STEEL, INC. v. NATIONAL COUNCIL ON COMPENSATION INS. 
[347 N.C. 627 (1998)] 


Hartzog, by Dan M. Hartzog, for Fidelity & Cas. Co. of New 
York; Moore & Van Allen, by Joseph W. Eason and Denise Smith 
Cline, for Hartford Underwriters Ins. Co.; Manning, Fulton & 
Skinner, by John B. McMillan, for Liberty Mutual Ins. Co.; 
Moore & Van Allen, by Joseph W. Eason and Denise Smith 
Cline, for Michigan Mutual Ins. Co.; Maupin, Taylor, Ellis & 
Adams, by M. Keith Kapp, for National Surety Corp.; Petree 
Stockton, L.L.P., by John L. Sarratt, for St. Paul Fire & Marine 
Ins. Co.; Parker, Poe, Adams & Bernstein, by John F. Graybeal, 
for Travelers Ins. Co.; and Tharrington, Smith & Hargrove, by 
Douglas E. Kingsbery, for United States Fidelity & Guaranty 
Co., defendant-appellants and -appellees. 


The Alliance of American Insurers, by Ann W. Spragens, Senior 
Vice President and General Counsel, amicus curiae. 


Smith, Anderson, Blount, Dorsett, Mitchell & Jernigan, by 
B. Davis Horne, Jr., on behalf of American Insurance 
Association and National Association of Independent Insurers, 
amici curiae. 


WEBB, Justice. 


The gravamen of the plaintiffs’ claim is that the defendants with- 
held certain evidence from the Insurance Commissioner in a rate 
case decided in 1992, causing the Commissioner to approve exces- 
sive rates for workers’ compensation insurance. The materials sub- 
mitted at the hearing on the motion for summary judgment showed 
that workers’ compensation insurance, with minor exceptions, is 
mandatory. N.C.G.S. § 97-9 (1991). Employers may be self-insured, 
they may purchase insurance in the voluntary market, or they may 
purchase insurance in the residual market. Employers who are not 
or cannot be self-insured and who cannot purchase insurance in the 
voluntary market must purchase in the residual market, often called 
the assigned risk pool. N.C.G.S. § 58-36-1(5) (1994). There is a 14% 
surcharge for coverage in the residual market, and dividends are 
not paid on residual market coverages as is done in the voluntary 
market. 


Workers’ compensation rates are regulated by law. The process of 
rate-making is begun by the filing of proposed rates with the 
Insurance Commissioner by the North Carolina Rate Bureau (NCRB). 
N.C.G.S. § 58-36-15 (1994). The proposed rates become legal rates 
unless the Insurance Commissioner intervenes and holds hearings for 
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the purpose of approving final rates. N.C.G.S. § 58-86-20 (1994). The 
NCRB is an organization created by statute, N.C.G.S. § 58-36-1, and is 
a defendant in this case. Much of NCRB’s function in rate increase 
applications is done by a national rating organization, the National 
Council on Compensation Insurance (NCCID), which is also a defend- 
ant in this case. 


~The plaintiffs contend that the way the residual market is con- 
ducted by the defendants unlawfully causes excessive rates. The 
Commissioner of Insurance has promulgated a “North Carolina 
Workers’ Compensation Insurance Plan” (Plan), which delegates the 
regulation of the residual market to NCRB. The plan requires that 
each company writing workers’ compensation insurance accept cus- 
tomers assigned to it who have not been able otherwise to procure 
such coverage. 


NCCI has created a National Workers’ Compensation Pool (Pool) 
consisting of all insurance companies who write workers’ compensa- 
tion insurance in North Carolina. The Pool is a defendant in this case. 
Premiums paid for assigned risk insurance are deposited in the Pool. 
When an insured is accepted for assigned risk insurance, a member 
of the Pool is designated to service its policy. This company, which is 
called a servicing carrier, issues a policy and services it. It does not 
keep the premium, however. The premiums are deposited in the Pool, 
and claims are paid from the Pool. In this way, all carriers of assigned 
risk insurance share equally in the assigned risk losses. 


The companies which issue assigned risk policies are paid 
servicing carrier fees by the Pool. These fees are agreed upon by the 
Pool and the carriers, and varied from 27.4% to 30% of assigned risk 
premiums during the period from 1989 through 1993. It is the servic- 
ing carrier fees about which the plaintiffs complain. 


The plaintiffs assert two theories of damages resulting from the 
alleged illegal activity. First, they contend rates are forced up by the 
use of the servicing carrier fees, which are undisclosed noncompeti- 
tive expenses, and loss factors that would have been demonstrably 
lower in a competitive residual market, thereby adversely affecting 
purchasers of workers’ compensation insurance in both the voluntary 
and residual markets. Second, they say that the actions of the defend- 
ants forced some policyholders into the residual market, where the 
premiums are higher and the plaintiffs do not receive dividends on 
their policies. 


632 IN THE SUPREME COURT 


N.C. STEEL, INC. v. NATIONAL COUNCIL ON COMPENSATION INS. 
[347 N.C. 627 (1998)] 


[1] The defendants rely on the filed rate doctrine, which grew from 
the United States Supreme Court’s opinion in Keogh v. Chicago & 
N.W. Ry. Co., 260 U.S. 156, 67 L. Ed. 183 (1922). The filed rate doc- 
trine provides that a plaintiff may not claim damages on the ground 
that a rate approved by a regulator as reasonable is nonetheless 
excessive because it is the product of unlawful conduct. See also 
Square D Co. v. Niagra Frontier Tariff Bureau, 476 U.S. 409, 90 
L. Ed. 2d 413 (1986). | 


We agree with the Court of Appeals for the reasons stated in its 
opinion that we should adopt the filed rate doctrine. The General 
Assembly has given the Insurance Commissioner the duty of setting 
rates. The Commissioner, aided by his staff, has the expertise to 
determine proper rates. We do not believe that, by the enactment of 
'N.C.G.S. ch. 75, the General Assembly intended that duly set rates be 
challenged in another forum. When the Commissioner approved the 
rates, they became the proper rates. 


As Judge Wynn, writing for the Court of Appeals, points out, 
chapter 58 of the General Statutes contains a comprehensive regula- 
tory scheme for insurance companies, which includes provisions for — 
punishing violators of the chapter. N.C.G.S. § 58-2-70(g) (1994). It also | 
contains a provision for the appeal of decisions of the Commissioner. 
N.C.G.S. § 58-2-75(a) (1994). We do not believe that, with this com- 
prehensive regulatory scheme, the General Assembly intended that | 

the rates could be collaterally attacked. 


[2] The plaintiffs contend that the servicing carrier fees were not 
considered by the Commissioner. They say that the failure of the 
defendants to disclose to the Commissioner the plan by which these 
fees are paid is a violation of N.C.G.S. § 58-63-15(5) and an unfair 
practice. We believe this is a good example of why questions involv- 
ing rates should be settled by the Insurance Commissioner and not by 
a jury. Whether the payment of the servicing carrier fees is a relevant 
factor which must be considered by the Commissioner in setting 
rates pursuant to N.C.G.S. § 58-36-10 is a technical question which 
requires considerable expertise to answer. It is best decided by the 
Commissioner, who has this expertise. It should not be decided by a 
court or jury, which does not have this expertise. 


The plaintiffs rely on several cases which they say establish the 
rule that actions for violations of chapter 58 may be brought under 
N.C.G.S. §§ 75-1 and 75-1.1. Pearce v. American Defender Life Ins. 
Co., 316 N.C. 461, 343 S.E.2d 174 (1986); Dull v. Mutual of Omaha 
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Ins. Co., 85 N.C. App. 310, 354 S.E.2d 752, disc. rev. denied, 320 N.C. 
512, 358 S.E.2d 518 (1987); Phillips v. Integon Corp., 70 N.C. App. 
440, 319 S.E.2d 678 (1984); Ellis v. Smith-Broadhurst, Inc., 48 N.C. 
App. 180, 268 S.E.2d 271 (1980). These cases involve wrongs which 
are not involved with rate-making. The filed rate doctrine provides 
that rates may not be collaterally attacked after they have been set by 
a regulator. These cases are not precedent for this case. 


The plaintiffs next argue that applying the filed rate doctrine in 
this case is inconsistent with State ex rel. Hunt v. N.C. Reinsurance 
Facility, 302 N.C. 274, 275 S.E.2d 399 (1981). We held in that case that 
recoupment surcharges which insurers were allowed to assess their 
policyholders were not rates which had to be filed with the Insurance 
Department. The defendants argue that, in the same way, the servic- 
ing carrier fees involved in this case are not subject to regulation by 
the Commissioner, and the filed rate doctrine should not bar them 
from pursuing a remedy based on a price fixing conspiracy in regard 
to the servicing carrier fees. 


The plaintiffs are complaining about the rates set by the 
Commissioner. This distinguishes the case from Hunt. It is the 
approval of the rates by the Commissioner that gives them the pro- 
tection of the filed rate doctrine. 


The plaintiffs next contend that the General Assembly, by an 
amendment to N.C.G.S. § 58-63-15, showed that it intended that 
actions such as this one may be maintained. N.C.G.S. § 58-63-15 lists 
thirteen things that are unfair methods of competition or unfair or 
deceptive practices. In 1986, the General Assembly amended the sec- 
tion to provide that a violation of one of the thirteen unfair practices 
does not create a private cause of action. The other twelve unfair 
practices were not mentioned in the revision of the section, and the 
plaintiffs argue that this means private causes of action may be 
brought on violations of any of them. None of the wrongs enumerated 
in N.C.G.S. § 58-63-15 involved the wrongs alleged in this case. We do 
not believe the General Assembly had wrongs of this type in mind 
when it amended the section. 


The plaintiffs next argue that Keogh is distinguishable from this 
case because in Keogh the United States Supreme Court recognized 
that the plaintiffs had a remedy under the Interstate Commerce Act. 
They did not need a second remedy under the Sherman Antitrust Act. 
We do not believe an adequate other remedy is necessary for the 
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application of the filed rate doctrine. We note, however, that after the 
determination of a rate, a ratepayer may petition the Commissioner 
to investigate for fraud. N.C.G.S. § 58-2-70(c). If the Commissioner 
determines there was fraud in the application, he may petition the 
Superior Court, Wake County, for an order for restitution to any 
injured party. N.C.G.S. § 58-2-70(e). This is a remedy for injured 

ratepayers. , 


The plaintiffs next contend that certain language in JCC v. 
Transcon Lines, 513 U.S. 138, 1380 L. Ed. 2d 562 (1995), provides that 
when there is a comprehensive regulatory scheme with which a party 
must comply, there may be a departure from the filed rate in order to 
comply with the whole scheme. The plaintiffs say we have a compre- 
-hensive regulatory scheme in this case, which includes chapter 75 of 
the General Statutes. Transcon deals with the authority of the 
Interstate Commerce Commission to obtain injunctive relief to 
enforce regulations adopted by the Commission. It does not deal with 
the issues involved in this case. 


The plaintiffs next rely on N.C.G.S. § 58-63-35(d), which provides: 


No order of the Commissioner under this Article or order of a 
court to enforce the same shall in any way relieve or absolve any 
person affected by such order from any liability under any other 
laws of this State. 


N.C.G.8. § 58-63-35(d) (1994). The plaintiffs say that this section 
makes other available remedies a part of the comprehensive insur- 
ance regulation of the State. They rely on Stanley v. Moore, 339 N.C. 
717, 454 S.E.2d 225 (1995), for the proposition that a remedy under 
one statute does not preclude a remedy under another statute. In 
Stanley, we held that a plaintiff could bring an action for treble dam- 
age pursuant to N.C.G.S. ch. 75-1, art. 1, for a violation of the 
Ejectment of Residential Tenants Act although there was a remedy 
under the Act. There was a provision in the Tenants Act which pro- 
vided, “[t]he remedies created by this section are supplementary to 
all existing common-law and statutory rights and remedies.” N.C.G.S. 
§ 42-25.9(c) (1994). 


Stanley is distinguishable from this case. There was no setting of 
a rate in Stanley. We believe that N.C.G.S. § 58-63-35 provides that a 
person is not relieved of other liability by this section if he is other- 
wise liable. In this case, the defendants are not otherwise liable 
because of the filed rate doctrine. 
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The plaintiffs, relying on United States v. Radio Corp. of 
America, 358 U.S. 334, 3 L. Ed. 2d 354 (1959), argue that the regula- 
tory power of the Commissioner of Insurance is not complete, and 
this allows an action under chapter 75. The regulatory power of the 
Commissioner is complete so far as setting rates is concerned. That 
is all that is involved in this case. 


The plaintiffs next contend that we should adopt the state action 
doctrine as articulated in FTC v. Ticor Title Ins. Co., 504 U.S. 621, 
119 L. Ed. 2d 410 (1992). Under the state action doctrine antitrust 
actions are immune from prosecution if (1) the state’s intent is to 
replace competition with state regulation, and (2) the state in fact 
actively supervises the challenged conduct. The plaintiffs contend 
that the second prong of the state action doctrine is not met in this 
case because there is no state supervision of the servicing carrier 
fees. The plaintiffs argue that the state action doctrine subsumes the 
filed rate doctrine and includes more than rate issues. They say that 
we used the state action doctrine in Madison Cablevision, Inc. v. 
City of Morganton, 325 N.C. 634, 656, 386 S.E.2d 200, 213 (1989). 


In Madison Cablevision, we said that it was not necessary to the 
decision in that case, but we discussed the state action doctrine to 
demonstrate it was consistent with the result we reached. We do not 
believe we should adopt the state action doctrine in this case. We 
might adopt the state action doctrine in a proper case, but in a case 
dealing with insurance rates, we believe the reasoning of Keogh is 
sound. 


[3] The plaintiffs next contend that the doctrine of equitable estop- 
pel in insurance regulation as adopted in other states should be 
adopted in this state. They cite three cases to support this proposi- 
tion. Continental Cas. Co. v. Diversified Indus., Inc., 884 F. Supp. 
937 (E.D. Pa. 1995); Anderson v. Minnesota Ins. Guar. Ass’n, 520 
N.W.2d 155 (Minn. Ct. App. 1994), rev’d on other grounds, 534 N.W.2d 
706 (Minn. 1995); Morton Intl, Inc. v. General Accident Ins. Co. of 
America, 134 N.J. 1, 629 A.2d 831 (1993), cert. denied, 512 U.S. 1245, 
129 L. Ed. 2d 878 (1994). These three cases hold that when an insurer 
makes a representation as to coverage in a filing, it cannot give a 
lesser coverage in its policies. These cases have no application to this 
case. They do not involve the setting of insurance rates. 


[4] Finally, the plaintiffs say the Court of Appeals was in error in 
saying they had abandoned their claim for injunctive relief. They 
contend that the filed rate doctrine does not bar a claim for in- 
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junctive relief. They rely on a sentence in Square D, 476 U.S. at 422, 
90 L. Ed. 2d at 425, which reads, “The alleged collective activities of 
the defendants ... were subject to scrutiny under the antitrust laws 
by the Government and to possible criminal sanctions or equitable 
relief.” They also rely on a sentence in Keogh, 260 U.S. at 161, 67 
L. Ed. at 187, which reads, “[U]nder the Anti-trust Act a combination 
of carriers to fix reasonable and nondiscriminatory rates may be ille- 
gal, and if so, the government may have redress by criminal proceed- 
ings... [or] by injunction.” We are not bound by the United States 
Supreme Court’s ruling as to equitable relief. Nevertheless, we 
believe the two sentences relied upon by the plaintiffs say it is the 
government, and not individuals, that is entitled to equitable relief. 


We affirm the Court of Appeals in its holding that the plaintiffs do 
not have a claim based on illegal activities in the setting of workers’ 
compensation insurance rates. 


[5] The plaintiffs also contend that they may recover on what they 
say is a “non-rate” theory, which they describe as follows: The plain- 
tiffs say the defendants conspired to pay excessive servicing carrier 
fees, which prevented the premiums from covering losses in the 
residual market. Because of this shortfall, the defendants had to use 
part of the premiums from the voluntary market to cover this loss. As 
a result, the defendants placed more marginal risks in the residual 
market with its higher premiums. The plaintiffs say that it is not 
necessary to question the rates set by the Insurance Commissioner 
in order to prove their damages. The damage, say the plaintiffs, 
comes from the shifting of policyholders into the residual market. 
The damages they seek do not depend on a challenge to the rates. We 
disagree. 


We believe that the plaintiffs cannot prove their claim without the 
- rates set by the Commissioner being questioned. The plaintiffs’ dam- 
ages must come from being shifted from the voluntary market to the 
residual market. If the plaintiffs offer evidence that a certain number 
of policyholders who were in the residual market should have been in 
the voluntary market, the defendants could show that the influx of 
these policyholders would have caused the Commissioner to set 
different rates for the two markets. This is a questioning of rates 
set by the Commissioner, which the filed rate doctrine is designed to 
prevent. 


The plaintiffs rely on the affidavit of Dr. John W. Wilson, an 
expert in insurance rates, who stated that “none of the damages 
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deriving from this forced expansion of the residual market as a result 
of excessive servicing carrier fees depend on or result in changes in 
the regulated manual rates.” Dr. Wilson’s statement, however, is not 
supported by the record. We can find no other way to calculate the 
damages plaintiffs allege than to require a jury to speculate regarding 
what rate the Commissioner would have approved had the allegedly 
excessive fee been considered, and had more employers been able to 
purchase insurance in the voluntary market. 


This case is analogous to Uniforce Temporary Personnel, Inc. v. 
National Council on Compensation Insurers, Inc., 892 F. Supp. 1503 
(S.D. Fla. 1995), aff'd, 87 F.3d 1296 (11th Cir. 1996), which involved a 
claim that the ratepayers were improperly insured in the residual 
market and thus forced to pay higher rates than they would have if 
they had obtained insurance in the voluntary market. In Uniforce, 
employers claimed that the defendant-insurance carriers conspired 
' to fix excessively high servicing carrier fees, which resulted in the 
employers’ being forced to purchase insurance in the residual market 
instead of the voluntary market. Jd. at 1507. The court in that case 
determined that the “plaintiffs’ claims for damages [fell] squarely 
within the filed rate doctrine.” Jd. at 1512. As in Uniforce, the jury in 
this case would have had 


to measure the difference between the properly approved work- 
ers’ compensation insurance rates paid by plaintiffs and those 
mythical rates which would have been applicable but for the 
defendants’ concerted activity. This undertaking is not within the 
province of the courts but should reside with the respective state 
regulators with authority over rate-setting. 


Id. The plaintiffs’ second theory of recovery thus cannot survive 
a motion for summary judgment and is barred by the filed rate 
doctrine. 


The Court of Appeals held that it is not necessary to question the 
rates set by the Commissioner under the plaintiffs’ second claim. It 
‘said it was not necessary to calculate approved rates in order to 
determine damages, and relief could be given to the plaintiffs by 
determining the number of insurers who were forced to purchase in 
the residual market. This is where we differ with the Court of 
Appeals. We do not believe the plaintiffs could prove damages with- 
out recalculating rates previously approved by the Insurance 
Commissioner. 
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We reverse the Court of Appeals on the plaintiffs’ second claim 
for relief. | a 


AFFIRMED IN PART AND REVERSED IN PART. 





THOMASINE B. McALLISTER anD EDWARD MCALLISTER v. KHIE SEM HA, M.D. 


No. 298PA97 
(Filed 6 March 1998) 


1. Abortion; Prenatal or Birth-Related Injuries and Offenses 
§ 24 (NCI4th)— medical malpractice—wrongful preg- 
nancy—12(b)(6) dismissal—erroneous 


The trial court erred by granting defendant’s motion to dis- 
miss a medical malpractice claim under N.C.G.S. § 14-1, Rule 
12(b)(6) where the claim arose from defendant’s failure to inform 
plaintiffs of the results of a test for sickle-cell genetic traits - 
before plaintiff-wife became pregnant with their second child. 
Although defendant contended that plaintiffs’ claim is for wrong- 
ful birth because they are seeking damages in connection with 
the birth of their child and that the claim is thus not actionable 

. under Azzolino v. Dingfelder, 315 N.C. 103, plaintiffs alleged that 
they were not able to make an informed choice regarding 
whether to conceive again as a result of defendant’s negligence 
and did not allege that their son’s very existence was a compens- 
able injury, as did the plaintiffs in Azzolino. Whether defendant’s 
alleged negligence actually caused plaintiffs any injury is to be 
resolved by the trier of fact. 


2. Negligence § 6 (NCI4th)— sickle-cell genetic testing—fail- 
ure to convey results—subsequent pregnancy—negli- 
gent infliction of emotional distress—claim sufficiently 
stated 


The trial court erred by dismissing under N.C.G.S. § 1A-1, 
Rule 12(b)(6) plaintiffs’ claim for negligent infliction. of emo- 
tional distress arising from defendant's failure to inform them of 
the results of genetic tests for sickle-cell disease where plaintiffs 
alleged that plaintiff-wife became pregnant and gave birth to a 
child with sickle-cell disease as a result of defendant’s negligence 
and that defendant’s negligence caused them extreme mental and 
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emotional distress, specifically referring to plaintiff-wife’s fears 
regarding her son’s health and her resultant sleeplessness. 
Plaintiff's allegations, while sparse, are sufficient to state a claim; 
whether defendant’s alleged negligence caused either of the 
plaintiffs to suffer severe emotional distress is a question for the 
trier of fact. | 


3. Abortion; Prenatal or Birth-Related Injuries and Offenses 
§ 24 (NCI4th)— wrongful pregnancy—sickle-cell disease— 
damages 


The Court of Appeals incorrectly concluded that plaintiffs in 
a medical malpractice claim could seek a version of child-rearing 
expenses where plaintiffs attempted to distinguish their claim 
from Jackson v. Bumgardner, 318 N.C. 172, by arguing that they 
seek damages only for the extraordinary care involved in the 
treatment of their son’s sickle-cell disease as opposed to all 
expenses associated with rearing a child. Such extraordinary 
costs are simply a part of child-rearing expenses for parents rear- 
ing an impaired child; furthermore, the complaint in this case is 
similar to the complaint in Jackson. 


4. Appeal and Error § 372 (NCI4th)— service of proposed 
record—extension of time granted by Court of Appeals— 
no abuse of discretion 


The Court of Appeals did not abuse its discretion by granting 
plaintiffs’ motion for an extension of time to serve the proposed 
record on appeal and deeming the proposed record timely served 
where plaintiffs served the record 78 days after giving notice of 
appeal and, on the same date, filed the motion seeking an exten- 
sion of time. 


On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani- 
mous decision of the Court of Appeals, 126 N.C. App. 326, 485 $.E.2d 
84 (1997), reversing an order allowing defendant’s motion to dismiss 
entered 22 March 1996 by Britt (Joe Freeman), J., in Superior Court, 
Robeson County, and remanding for further proceedings. Heard in 
the Supreme Court 9 February 1998. 


Britt & Britt, PLLC. by William S. Britt, for plaintrff- 
appellees. 


Cranfill, Sumner & Hartzog, L.L.P., by Gregory M. Kash and 
Leigh Ann Garner, for defendant-appellant. 
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Patterson, Dilthey, Clay & Bryson, L.L.P., by Robert M. Clay 
and Charles George, on behalf of N.C. Association of Defense 
Attorneys, amicus curiae. 


WHICHARD, Justice. 


Plaintiffs brought this action for medical malpractice and negli- 
gent infliction of emotional distress arising from defendant’s alleged 
failure to inform plaintiffs of the results of certain blood tests he per- 
formed. The trial court granted defendant’s motion to dismiss the 
complaint pursuant to N.C.G.S. § 1A-1, Rule 12(b)(6). The Court of 
Appeals reversed, and this Court granted defendant’s petition for dis- 
cretionary review. 


The facts set forth herein are taken from the allegations of the 
complaint, which, in deciding a motion to dismiss, must be taken as 
true. See Forbis v. Honeycutt, 301 N.C. 699, 701, 273 S.E.2d 240, 241 
(1981). 


The complaint alleges that defendant is a duly licensed physician 
practicing family medicine. Plaintiffs, husband and wife, had a baby 
boy on 8 May 1991. In June 1991, plaintiffs received a letter from the 
State Health Department advising them that they needed to be tested 
for sickle-cell disease because of genetic traits carried by plaintiff- 
_ wife which their son could have inherited. 


Plaintiffs went to the medical offices of defendant, where blood 
was drawn and sent to the State Laboratory of Public Health. 
Defendant told plaintiffs that if there was anything to be concerned _ 
_about, he would call them, and that if they did not hear from him, 
there was no cause for concern. Plaintiffs never heard from defend- 
ant on the test results, even though plaintiff-wife visited defendant. 
for minor ailments approximately four times between June 1991 and 
September 1993. 


In September 1993, plaintiff-wife became pregnant with plaintiffs’ 
second child. Plaintiffs’ second son was born on 27 May 1994. In June 
1994, plaintiffs learned that their second son had Hemoglobin O Arab, 
a sickle-cell disease. Plaintiffs further learned that the results of the 
1991 blood tests showed that plaintiff-husband carried the O Arab 
factor sickle cell. Plaintiffs allege that the traits carried by plaintiff- 
wife combined with the factor carried by plaintiff-husband put the 
couple at a one-in-four risk of bearing a child with sickle-cell disease. 
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Plaintiffs have had to carry their child to Duke Medical Center for 
testing and procedures, and he has been placed on daily medication 
until he reaches five years of age. Plaintiff-wife has been unable to 
sleep through the night because of her fear that her child would stop 
breathing or would have other problems. This lack of sleep has pre- 
vented plaintiff-wife from attaining peak performance in her job as a 
school teacher. Both plaintiffs have missed work because of the 
requirements of caring for their child. | 


The complaint further alleges defendant was negligent in one or 
more of the following respects: (1) failure to communicate the results 
of the blood tests to plaintiffs; (2) failure to have adequate procedural 
safeguards to ensure that test results were properly communicated to 
patients; (3) breach of “the appropriate standards of practice for 
physicians practicing in Red Springs, or similar communities in 1991, 
with the same or similar training [and] experience as Defendant”; (4) 
failure “to use his best medical judgment”; and (5) failure “to use rea- 
sonable care and diligence in the application of his knowledge and 
skill to the plaintiffs’ care and treatment.” 


Plaintiffs further allege that because of defendant’s negligence, 
they never received any genetic counseling to prepare them for being 
the parents of a child with sickle-cell disease and were deprived of 
the opportunity to make an informed decision regarding whether to 
have another child. The complaint also alleges that defendant's 
actions “amounted to extreme and outrageous conduct that amounts 
to a wanton and reckless disregard of the rights and safety of the 
Plaintiffs.” Finally, plaintiffs allege that defendant’s negligence 
caused them “extreme mental and emotional distress, and financial 
loss.” 


This case is before the Court on a motion to dismiss for failure 
to state a claim upon which relief can be granted pursuant to N.C.G.S. 
§ 1A-1, Rule 12(b)(6). “A complaint is sufficient to withstand a motion 
to dismiss where no insurmountable bar to recovery on the claim 
alleged appears on the face of the complaint and where allegations 
contained therein are sufficient to give a defendant notice of the 
nature and basis of plaintiffs’ claim so as to enable him to answer and 
prepare for trial.” Forbis, 301 N.C. at 701, 273 S.E.2d at 241. Further, 
“when the allegations in the complaint give sufficient notice of the 
wrong complained of[,] an incorrect choice of legal] theory should not 
result in dismissal of the claim if the allegations are sufficient to state 
a claim under some legal theory.” Stanback v. Stanback, 297 N.C. 181, 
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202, 254 S.E.2d 611, 625 (1979). “A complaint may be dismissed pur- 
suant to Rule 12(b)(6) if no law exists to support the claim made, if 
sufficient facts to make out a good claim are absent, or if facts are 
disclosed which will necessarily defeat the claim.” Burgess v. Your 
House of Raleigh, Inc., 326 N.C. 205, 209, 388 S.E.2d 184, 136 (1990). 


Plaintiffs here allege two claims in their complaint, one for med- 
ical malpractice and the other for negligent infliction of emotional 
distress. We address each in turn in light of the above standard of 
review. 


[1] The scope of a physician’s duty to his patient, the basis of any 
medical malpractice claim, was succinctly described by Justice 
Higgins in Hunt v. Bradshaw, 242 N.C. 517, 88 S.E.2d 762 (1955), as 


follows: 


A physician or surgeon who undertakes to render profes- 
sional services must meet these requirements: (1) He must pos- 
sess the degree of professional learning, skill and ability which 
others similarly situated ordinarily possess; (2) he must exercise 
reasonable care and diligence in the application of his knowledge 
and skill to the patient’s case; and (3) he must use his best judg- 
ment in the treatment and care of his patient. If the physician or 
surgeon lives up to the foregoing requirements he is not civilly 
liable for the consequences. If he fails in any one particular, and 
such failure is the proximate cause of injury and damage, he is 
liable. 


Id. at 521-22, 88 S.E.2d at 765 (citations omitted). The requirement 
has been refined such that the physician is now required to provide 
care “in accordance with the standards of practice among members 
of the same health care profession with similar training and experi- 
ence situated in the same or similar communities at the time of the 
alleged act giving rise to the cause of action.” N.C.G.S. § 90-21.12 
(1997). See Jackson v. Bumgardner, 318 N.C. 172, 175, 347 $.E.2d 
743, 745 (1986). 


Defendant does not argue that plaintiffs have failed to allege 
sufficient facts to support a medical malpractice claim. Rather, he 
contends that plaintiffs have stated a claim for a particular type of 
medical malpractice which is not recognized in North Carolina, a 
claim generally referred to as “wrongful birth.” In Azzolino v. 
Dingfelder, 315 N.C. 103, 337 S.E.2d 528 (1985), cert. denied, 479 U.S. 
835, 93 L. Ed. 2d 75 (1986), this Court considered a case in which the 
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plaintiffs alleged that the defendants were negligent in their prenatal 
care of the plaintiff-mother by failing to properly advise her regarding 
the availability of amniocentesis and genetic counseling. Jd. at 105, 
337 S.E.2d at 530. The plaintiffs further alleged that had they been 
properly advised, they would have had amniocentesis performed and 
would have discovered that their child would suffer from Down’s syn- 
drome. The plaintiffs alleged that had they been aware of this out- 
come, they would have chosen to terminate the pregnancy via abor- 
tion. Id. 


The Court observed that “[t]he jurisdictions which have reached 
the merits of claims for wrongful birth currently appear to be almost 
unanimous in their recognition of them when but for the defendants’ 
negligence, the parents would have terminated the defective fetus by 
abortion.” Jd. at 110, 337 S.E.2d at 533. The Court noted, however, 
that in order to allow recovery for such claims, courts must hold “that 
the existence of a human life can constitute an injury cognizable at 
law.” Id. at 111, 337 S.E.2d at 534. The Court concluded: “We are 
unwilling to take any such step because we are unwilling to say that 
life, even life with severe defects, may ever amount to a legal injury.” 
Id. 


Defendant argues that the Court’s refusal in Azzolino to recog- 
nize a claim for wrongful birth precludes the claim in this case. 
Defendant argues that because plaintiffs are seeking damages in con- 
nection with the birth of an impaired child, their claim is one for 
wrongful birth and thus is not actionable. We disagree. 


The case of Jackson v. Bumgardner, 318 N.C. 172, 347 S.E.2d 
743, is instructive in the analysis of defendant’s contentions. In. 
Jackson the Court addressed a situation in which the plaintiffs 
brought a medical malpractice claim against the defendant-doctor 
based on his failure to replace the plaintiff-mother’s intrauterine 
device (IUD) following surgery. Jd. at 174, 347 8.E.2d at 744-45. The 
plaintiffs alleged that before surgery, they informed the defendant 
that they could not afford to have another child and that they were 
relying on the IUD to prevent pregnancy. /d. at 174, 347 S.E.2d at 745. 
The plaintiffs further alleged that the defendant assured them he 
would replace the IUD if it became necessary to remove it during 
surgery. Following surgery, the plaintiffs believed they continued to 
be protected from pregnancy by the IUD. After plaintiff-mother 
became pregnant, however, they discovered that the defendant had 
not in fact retained or replaced her IUD. Id. 


644 IN THE SUPREME COURT 


McALLISTER v. HA 
[347 N.C. 638 (1998)] 


The defendant in Jackson, like defendant here, argued that 
Azzolino precluded the plaintiffs’ claim. Jd. at 179-80, 347 S.E.2d at 
748. As in the case at bar, the trial court dismissed the plaintiffs’ claim 
pursuant to N.C.G.S. § 1A-1, Rule 12(b)(6). 7d. at 174, 347 S.E.2d at 
745. This Court there concluded, as we do here, that Azzolino did not 
require dismissal of the plaintiffs’ claim. Jd. at 180-82, 347 S.E.2d at 
748-49. The Court observed that the facts alleged by the plaintiffs in 
Jackson were similar to those constituting a claim recognized in 
other jurisdictions and generally referred to as “wrongful concep- 
tion” or “wrongful pregnancy.” /d. at 178-79, 347 S.E.2d at 747. The 
Court stated: | 


Our survey shows that the vast majority of courts which have 
considered wrongful conception cases have viewed the case as 
being indistinguishable from an ordinary medical malpractice 
action where the plaintiff alleges a breach of duty on the part 
of a physician and resulting injury for failure to perform that duty. 
... We find both the reasoning and the results of these authorities. 
quite persuasive. 


Id. at 179, 347 S.E.2d at 747-48. The Court distinguished Azzolino by 
observing that “the injury alleged in Azzolino was the continued 
existence of the deformed fetus,” zd. at 180, 347 S.E.2d at 748, 
whereas in Jackson it was “the fact of the pregnancy as a medical 
condition that [gave] rise to compensable damages and complete[d| 
the elements for a claim of negligence,” id. at 181, 347 S.E.2d at 748. 
The Court concluded by stating: “[W]e find that plaintiff's complaint 
contains sufficient allegations to withstand defendant’s motion to dis- 
miss pursuant to Rule 12(b)(6) on plaintiff wife’s claim for medical 
malpractice. We also hold that her claim is one that is recognizable in 
this State.” Jd. at 182, 347 S.E.2d at 749. 


In the case at bar, plaintiffs alleged in their complaint that 
defendant was negligent in his failure to report the results of the 
blood tests he performed, that plaintiffs were unable to make an 
informed choice regarding whether to conceive another child as a 
result, and that plaintiff-wife did in fact become pregnant and give 
birth to another child. Plaintiffs further specifically alleged that 
defendant breached the appropriate standards of medical practice in 
the care he provided plaintiffs. The complaint does not allege that 
plaintiffs’ son’s very existence—the injury the Court declined to rec- 
ognize in Azzolino—is an injury for which they should be compen- 
sated. Thus, the claim is not one precluded by Azzolino. Defendant 
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makes no argument, and we perceive no reason to hold, that plain- 
tiffs’ allegations are insufficient to give him “notice of the nature and 
basis of plaintiffs’ claim so as to enable him to answer and prepare 
for trial,” or that there appears on the face of plaintiffs’ complaint an 
“insurmountable bar to recovery on the claim alleged.” Forbis, 301 
N.C. at 701, 273 $.E.2d at 241. Therefore, we hold that plaintiffs have 
stated a claim for medical malpractice sufficient to survive a motion 
to dismiss pursuant to N.C.G.S. § 1A-1, Rule 12(b)(6). We express no 
opinion as to whether defendant’s alleged negligence actually caused 
any injury to plaintiffs. That is an issue to be resolved by the trier of 
fact. See Williams v. Carolina Power & Light Co., 296 N.C. 400, 403, 
250 S.E.2d 255, 258 (1979) (“ ‘[P]roximate cause is ordinarily a ques- 
tion of fact for the jury, to be solved by the exercise of good common 
sense in the consideration of the evidence of each particular case.’ ”) 
(quoting William L. Prosser, Torts § 45 (4th ed. 1971)). 


[2] We turn next to plaintiffs’ claim for negligent infliction of emo- 
tional distress. This Court examined the nature of such a claim at 
length in Johnson v. Ruark Obstetrics & Gynecology Assoc., P.A., 327 
N.C. 288, 395 S.E.2d 85 (1990). The Court explained: 


[T]o state a claim for negligent infliction of emotional distress, a 
plaintiff must allege that (1) the defendant negligently engaged in 
conduct, (2) it was reasonably foreseeable that such conduct 
would cause the plaintiff severe emotional distress ..., and (8) 
the conduct did in fact cause the plaintiff severe emotional] dis- 
tress. Although an allegation of ordinary negligence will suffice, 
a plaintiff must also allege that severe emotional distress was the 
foreseeable and proximate result of such negligence in order to 
state a claim; mere temporary fright, disappointment or regret 
will not suffice. In this context, the term “severe emotional dis- 
tress” means any emotional or mental disorder, such as, for 
example, neurosis, psychosis, chronic depression, phobia, or any 
other type of severe and disabling emotional or mental condition 
which may be generally recognized and diagnosed by profession- 
als trained to do so. 


... Further, a plaintiff may recover for his or her severe emo- 
tional distress arising due to concern for another person, if the 
plaintiff can prove that he or she has suffered such severe emo- 
tional distress as a proximate and foreseeable result of the 
defendant’s negligence. 
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... Questions of foreseeability and proximate cause must be 
determined under all the facts presented, and should be resolved 
on a case-by-case basis by the trial court and, where appropriate, » 


by a jury. 


Id. at 304-05, 395 S.E.2d at 97-98 (citations omitted). The Court 
concluded: 


The plaintiffs here allege that they were the parents of the 
fetus which allegedly died as a result of the defendants’ negli- 
gence and were in close proximity to and observed many of the 
events surrounding the death of the fetus and its stillbirth. We 
conclude that these plaintiffs may proceed with their action for 
severe emotional distress. 


Id. at 306, 395 S.E.2d at 98. 


Plaintiffs here alleged that plaintiff-wife became pregnant and 
gave birth to a child with sickle-cell disease as a result of defendant’s 
negligence. Plaintiffs alleged that defendant’s negligence caused 
them “extreme mental and emotional distress,” specifically referring 
to plaintiff-wife’s fears regarding her son’s health and her resultant 
sleeplessness. Like the allegations in Johnson, plaintiffs’ allegations 
here, while sparse, are sufficient to state a claim for negligent inflic- 
tion of emotional distress. The allegations “are sufficient to give... 
defendant notice of the nature and basis of plaintiffs’ claim so as to 
enable him to answer and prepare for trial.” Forbis, 301 N.C. at 701, 
273 S.E.2d at 241. Whether defendant’s alleged negligence in fact 
caused either of the plaintiffs to suffer severe emotional distress is a 
question for the trier of fact. See Johnson,'327 N.C. at 305, 395 S.E.2d 
at 98; Williams, 296 N.C. at 403, 250 S.E.2d at 258. We therefore affirm 
the Court of Appeals decision insofar as it reversed the trial court’s 
order dismissing plaintiffs’ action for failure to state a claim upon 
which relief can be granted. 


[3] Defendant next argues that the Court of Appeals erred in its 
conclusion regarding the damages plaintiffs may seek in their med- 
ical malpractice claim. Defendant argues that the decisions of this 
Court in Azzolino and Jackson prohibit plaintiffs from seeking child- 
rearing damages. We agree. 


As described above, Jackson involved a situation in which the 
plaintiffs alleged that their physician negligently failed to replace the 
plaintiff-mother’s IUD following surgery, resulting in the birth of a 
healthy baby. Jackson, 318 N.C. at 174, 347 S.E.2d at 744-45. Besides 
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seeking damages for the expenses of pregnancy and birth, the plain- 
tiffs in Jackson also sought to recover for “the general cost and main- 
tenance of said minor child from the date of his birth until such time 
as he shall become of legal age or emancipated.” Id. at 177, 347 S.E.2d 
at 746. With regard to this claim for damages, the Court stated: 


[W]e hold that plaintiff wife may recover damages for the 
expenses associated with her pregnancy, but that plaintiffs may 
not recover for the costs of rearing their child.... 


... [T]he decision in Azzolino v. Dingfelder would prohibit 
recovery of damages for the costs of rearing the child. In that 
case this Court held that “life, even life with severe defects, can- 
not be an injury in the legal sense.” Azzolino, 315 N.C. at 109, 337 
S.E.2d at 532. Thus, to permit recovery of child-rearing expenses 
would be contra to both the holding and rationale of Azzolino. 


Id. at 182, 347 S.E.2d at 749. This holding controls our analysis of this 
issue. 


Plaintiffs attempt to distinguish their damages claim from the 
claim in Jackson by arguing that they seek damages only for the 
extraordinary care involved in the treatment of their son’s sickle-cell 
disease, as opposed to all of the expenses associated with rearing a 
child. We do not find this distinction availing. Rather, such extraordi- 
nary costs are simply a part of child-rearing expenses for parents 
rearing an impaired child. Though Jackson involved a healthy child, 
the Court did not distinguish between healthy and unhealthy children 
in its holding on this issue. In fact, the Court relied explicitly on 
Azzolino, a case involving a child with Down’s syndrome. 


Further, the complaint in this case is similar to the complaint of 
the plaintiffs in Jackson in many respects. Both involved allegations 
of preconception medical malpractice which allegedly resulted in 
each plaintiff-mother becoming pregnant and giving birth to a child. 
Further, both involved alleged nonfeasance by the defendant-doctor. 
In Jackson the alleged nonfeasance was the failure to replace the 
plaintiff's IUD, while in this case it was the failure to inform plaintiffs 
of their blood-test results. 


It bears noting that none of these three cases—Jackson, 
Azzolino, or the case at bar—involved a situation in which plaintiffs 
alleged that the defendant-doctor negligently injured a fetus and thus 
caused an otherwise normal child to be born in an impaired condi- 
tion. The child in Jackson was born without impairment. The disor- 
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der in Azgzolino, Down’s syndrome, and the disorder in this case, 
sickle-cell disease, are both genetic, and thus are not the result of any 
injury negligently inflicted by either defendant-doctor. 


Because we find Jackson controlling, we disavow the Court of 
Appeals opinion insofar as it held that plaintiffs could seek, in their 
medical malpractice claim, a version of child-rearing expenses, the 
costs of the extraordinary care for their child. 


[4] The final issue involves the timeliness of plaintiffs’ service on 
defendant of the proposed record on appeal. Plaintiffs gave notice of 
appeal from the trial court’s order on 18 March 1996. Plaintiffs served 
the proposed record on appeal on defendant on 5 June 1996, seventy- 
eight days after giving notice of appeal. On the same date, 5 June 
1996, plaintiffs filed a motion with the Court of Appeals seeking an 
extension of time under Rule 27(c) of the North Carolina Rules of 
Appellate Procedure. Plaintiffs sought an extension of time because 
they had not served the proposed record on appeal on defendant 
within the thirty-five days mandated by Rule 1l(a) and (b) of the 
North Carolina Rules of Appellate Procedure. On 10 June 1996, the 
Court of Appeals granted plaintiffs’ motion for an extension of time 
and deemed the proposed record timely served. Defendant now 
argues that the Court of Appeals erred by granting plaintiffs’ motion. 


Rule 27(c) of the North Carolina Rules of Appellate Procedure 
provides, in pertinent part: 


Except as herein provided, courts for good cause shown may 
upon motion extend any of the times prescribed by these rules or 
by order of court for doing any act required or allowed under 
these rules; or may permit an act to be done after the expiration 
of such time. 


N.C. R. App. P. 27(c). When a lower court is given discretion to allow 
an extension of time, the court’s decision on the matter will be found 
to be erroneous only upon a showing of an abuse of discretion. See 
Tinkham v. Hall, 47 N.C. App. 651, 654, 267 S.E.2d 588, 591 (1980). 
Defendant does not argue that the Court of Appeals abused its dis- 
cretion in granting plaintiffs’ Rule 27(c) motion, but rather asserts 
that “based on the plaintiffs’ failure to comply with the time limita- 
tions set out by the applicable Appellate Rules, the plaintiffs’ appeal 
should have never been reviewed by the Court of Appeals.” We per- 
ceive no reason to hold that the Court of Appeals abused its discre- 
tion in granting plaintiffs’ motion; defendant’s argument on this issue 
is without merit. 
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Because we affirm the Court of Appeals opinion insofar as it 
reversed the trial court’s order dismissing plaintiffs’ complaint, we 
remand the case to the Court of Appeals for further remand to the 
Superior Court, Robeson County, to allow plaintiffs to proceed on 
their claims for medical malpractice and negligent infliction of emo- 
tional distress. | 


AFFIRMED. 


DEPARTMENT OF TRANSPORTATION v. CHARLES EDWARD HUMPHRIES AND WIFE, 
LORETTA HUMPHRIES; W. J. ALLRAN, II, TRUSTEE; NATIONSBANK OF NORTH 
CAROLINA (FORMERLY NCNB oF NorRTH CAROLINA) 


No. 232PA97 
(Filed 6 March 1998) 


Easements § 16 (NCI4th)— unrecorded 1952 highway right-of- 
way—purchaser for value protected 


The trial court erred by granting DOT a right-of-way across 
defendant’s land where the predecessor to DOT acquired a right- 
of-way in 1952 pursuant to an agreement with defendants’ prede- 
cessors in title; the right-of-way agreement was never recorded 
with the Register of Deeds, but was kept on file in the 
Department of Transportation; none of the deeds in defendants’ 
chain of title refer to the right-of-way agreement; and it was 
stipulated that defendants were bona fide purchasers for value. 
DOT right-of-way agreements were required to be recorded in 
order to prevail over a bona fide purchaser for value prior to the 
1959 amendment to N.C.G.S. § 47-27, which speaks solely to the 
process by which DOT is required to record and does not change 
in any way the validity of right-of-way agreements executed prior 
to 1 July 1959 as to purchasers for valuable consideration. 
Granting validity to an unrecorded right-of-way, not excepted by 
the statute, against a bona fide purchaser for value would create 
precisely the confusion and inequities in land ownership that the 
Conner Act was intended to protect against. | 


On discretionary review pursuant to N.C.G.S. § 7A-31, prior to a 
determination by the Court of Appeals, of an order entered on 7 
February 1997 by Patti, J., in Superior Court, Gaston County, granting 
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plaintiff a right-of-way over defendant Humphries’ property. Heard in 
the Supreme Court 19 November 1997. 


Michael F Easley, Attorney General, by J. Bruce McKinney, 
Assistant Attorney General, for plaintiff-appellee. 


Long, Parker & Warren, P.A., by Robert B. Long, Jr, and 
Kimberly A. Lyda, for defendant-appellants Charles and 
Loretta Humphyries. 


ORR, Justice. 


This case arises out of a condemnation action instituted by plain- 
tiff, North Carolina Department of Transportation (DOT), against 
defendants Charles and Loretta Humphries on 8 May 1995 as part of 
DOT’s project to widen North Carolina Highway 150. DOT is claiming 
an existing right-of-way, seventy-five feet from the centerline of the 
highway, pursuant to an unrecorded right-of-way agreement. 


Although defendants own three tracts of land along Highway 150, 
the only portion of defendants’ property at issue in the present case 
is tract 2. Defendants purchased tract 2 on 22 July 1969 and were 
bona fide purchasers for value. According to the description of the 
property contained in the chain of title, the tract 2 property line in 
question is located approximately thirty feet from the centerline of 
N.C. Highway 150 and runs with the western edge of the right-of- 
way for U.S. Highway 150. Defendants contend that under N.C.G:S. 
§ 47-27, DOT was required to record the right-of-way agreement in 
order to prevail over a bona fide purchaser for value. We agree. 


In 1951-1952, the State Highway and Public Works Commission, 
now the DOT, acquired a right-of-way in Gaston County for the con- 
struction of N.C. Highway 150. The right-of-way agreement, which 
DOT relies on, was obtained by DOT on 20 March 1952 from one of 
defendants’ predecessors in title, James and Mary Black. The right-of- 
way agreement between DOT and the Blacks was never recorded in 
the Gaston County Register of Deeds Office, but was kept on file in 
the office of the right-of-way branch of the Department of 
Transportation in Raleigh, North Carolina. None of the deeds in 
defendants’ chain of title to tract 2 refer to the right-of-way agree- 
ment between the Blacks and DOT, and nothing in the record refer- 
ences the right-of-way agreement. 


In the present case, the trial court made a finding of fact that DOT 
“did not maintain any of the area on defendants’ property beyond 30 
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feet from the centerline of N.C. 150.” In fact, the trial court noted that 
defendants have placed improvements within the claimed right-of- 
way without any objection by DOT. The nearest sign which refer- 
ences the claimed right-of-way is located more than one-eighth of a 
mile, but less than one-fourth of a mile, from the tract 2 property. This 
sign states, “NOTICE—RIGHT-OF-WAY OF THIS HIGHWAY INDI- 
CATED BY MARKERS. ALL ENCROACHMENTS PROHIBITED. 8.H. 
& P.W.C.” However, the sign does not include the width of any 
claimed right-of-way. Finally, the seventy-five-foot right-of-way 
claimed by DOT is within approximately one foot of defendants’ 
home. 


In the present case, DOT instituted a condemnation action 
against defendants on 8 May 1995 claiming an existing seventy-five- 
foot-of-centerline right-of-way over their property. Defendants then 
filed an answer to the complaint denying the validity of the right-of- 
way claimed by DOT. On 7 February 1997, the trial court entered an 
order granting DOT “a right of way across defendants’ subject tract 
75 feet in width from the centerline of N.C. 150.” In its order, the trial 
court concluded that “by virtue of N.C.G.S. § 47-27, DOT was not 
required to record the March 20, 1952 Right-of-Way Agreement.” 


The issue presented to us by this appeal is whether the trial court 
erred in concluding that DOT had a valid seventy-five-foot-of-center- 
line right-of-way, as set forth in the right-of-way agreement executed 
by defendants’ predecessors in interest but never recorded. DOT con- 
tends that the Court of Appeals’ holding in Department of Transp. v. 
Auten, 106 N.C. App. 489, 417 S.E.2d 299 (1992), and this Court’s hold- 
ing in Kaperonis v. N.C. State Highway Comm’n, 260 N.C. 587, 133 
S.E.2d 464 (1963), control the outcome in the present case. 


In Auten, the defendant challenged the trial court’s ruling that 
prior to 1 July 1959, the DOT was not required to record right-of-way 
agreements. The defendant claimed that the Highway Commission 
did not have title to the land because the prior right-of-way had not 
been recorded. Auten, 106 N.C. App. at 490, 417 S.E.2d at 300. In a 
brief opinion, the Court of Appeals concluded, “We read Kaperonis to 
hold that G.S. 47-27 does not require the DOT to record deeds of ease- 
ment or other agreements conveying interests in land executed prior 
to 1 July 1959.” Id. at 491, 417 S.E.2d at 301. 


However, this statement by the Court of Appeals misconstrues 
our holding in Kaperonis. In Kaperonis, we held that the State 
Highway Commission had a one-hundred-foot right-of-way arising 
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out of an easement held by the State since 1929. Kaperonis, 260 N.C. 
at 600, 133 S.E.2d at 474. The right-of-way instrument itself was never 
recorded; however, the landowners had record notice of the right-of- 
way by virtue of a survey of the property which had been incorpo- 
rated into a deed in the chain of title. This Court held 


that when the plaintiffs’ predecessors in title conveyed the 
premises involved herein, described by metes and bounds, and 
for a more particular description incorporated in said deeds by 
reference [to] the blueprint of the survey of T.J. Orr, as set out 
herein, and added that “(s)o much of said property as lies within 
the bounds of the right of way of Wilkenson Boulevard is subject 
thereto”; that the right of way of 50 feet as shown on said plat was 
notice to the grantees in said deeds that the State Highway 
Commission claimed said 50-foot right of way across the land 
conveyed. 


Id. at 598, 133 S.E.2d at 472. Thus, although we held that the defend- 
ant had a valid right-of-way, we did not rely on N.C.G.S. § 47-27. | 
Instead, we focused on the fact that the plaintiffs had notice of the 
claimed right-of-way. 


Further, in Browning v. N.C. State Highway Comm’n, 263 N.C. 
130, 1389 S.E.2d 227 (1964), this Court limited the holding in 
Kaperonis to its particular circumstances. In discussing Kaperonis, 
this Court stated: 


The facts in this case are substantially different from those in 
the case of Kaperonis v. Highway Commission, 260 N.C. 587, 
133 S.E.2d 464. In that case, the deed conveying the property 
from the predecessors in title to Kaperonis referred to a certain 
plat which showed an existing 50-foot right of way across the 
property conveyed, and the plat was made a part of the descrip- 
tion. Moreover, the plat was introduced in evidence and identi- 
fied as the plat referred to and incorporated in the deed. 
Furthermore, the predecessors in title to Kaperonis had signed a 
release of claim for damages in consideration of $850.00 paid to 
them by the Highway Commission, which release was signed 
upon completion of the project involved in 1929. In our opinion, 
the evidence in the Kaperonis case was sufficient to have estab- 
lished a right of way by prescription, had the Commission not 
theretofore purchased the right of way from his predecessors 
in title. 
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Browning, 263 N.C. at 134-35, 139 S.E.2d at 230. Thus, although the 
Kaperonis Court referenced the 1959 amendment to N.C.G.S. § 47-27, 
the Browning Court clarified that it was not the basis for the holding 
in Kaperonis. 


In fact, further proof that this Court has not yet addressed the 
issue of whether N.C.G.S. § 47-27 applied to DOT prior to the 1 July 
1959 amendment can be found in N.C. State Highway Comm’n v. 
Nuckles, 271 N.C. 1, 155 S.E.2d 772 (1967), which was decided four 
years after Kaperonis. In Nuckles, we dismissed the State Highway 
Commission’s appeal, including the issue of whether an unrecorded 
right-of-way agreement executed in 1946 was valid against a bona 
fide purchaser for value. Jd. at 15, 155 8.E.2d at 784. In dismissing the 
appeal, Justice Sharp stated for the Court: 


The dismissal of plaintiff's appeal also makes it unnecessary 
to decide (1) whether G.S. 47-27 applied to the State Highway 
Commission prior to its 1 July 1959 amendment, or (2)—if it 
did—what the effect of Exhibit 9 would have been had it been 
recorded. G.S. 47-27 makes deeds and conveyances of easements 
and rights-of-way invalid as to creditors and purchasers for value 
prior to recordation. The amendment involved makes this section 
expressly applicable to the Highway Commission. The first ques- 
tion was debated in the briefs. Plaintiff contends that before 1 
July 1959 it was not required to register any deed or agreement 
for a right-of-way or easement. Defendants contend that, by the 
amendment, the legislature merely made explicit that which was 
already implicit in the statute and was attempting to force the 
Highway Commission to comply with the registration laws. . . 
Plaintiff cites Browning v. Highway Commission, [263 N.C. 130, 
139 S.E.2d 227]; Kaperonis v. Highway Commission, [260 N.C. 
587, 133 S.E.2d 464]; Yancey v. Highway Commission, 222 N.C. 
106, 22 S.E.2d 256 [(1942)]. Defendants cite, inter alia, Williams 
v. Board of Education, 266 N.C. 761, 147 S.E.2d 381 [(1966)]; Best 
v. Utley, 189 N.C. 356, 127 S.E. 337 [(1925)]; Collins v. Davis, 132 
N.C. 106, 43 S.E. 579 [(1903)]. Suffice it to say, no decision deter- 
minative of the question has been called to our attention. 


Nuckles, 271 N.C. at 15-16, 155 S.E.2d at 784-85. Accordingly, we over- 
rule the Court of Appeals’ decision in Auten to the extent that it holds 
_ that N.C.G.S. § 47-27 does not require DOT to record deeds of ease- 
ment or other agreements conveying interests in land executed prior 
to 1 July 1959 in order to be valid against bona fide purchasers for 
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value. Whether N.C.G.S. § 47-27 applied to the State Highway 
Commission prior to the 1 July 1959 amendment is an issue of first 
impression for this Court. 


The statutory scheme for recordation of real estate transactions 
in North Carolina, which is now generally known as the Conner Act, 
was originally enacted in 1885. 1 James A. Webster, Jr., Webster’s Real 
Estate Law in North Carolina § 17-1, at 699 (Patrick K. Hetrick & 
James B. McLaughlin, Jr., eds., 4th ed. 1994). Unlike the laws of most 
states, North Carolina’s recordation statutes are characterized as 
“pure race” statutes. The effect of a “pure race” statute is to protect 
- any purchaser for value who records first, whether or not he has 
notice of a prior unrecorded conveyance and whether he is a prior or 
subsequent purchaser. Jd. § 17-2, at 700. As stated in Webster's, “fi]f a 
conveyance is not recorded, it is considered void as against prior or 
subsequent purchasers of the same property for value who record 
first.” Id. § 17-2, at 703. 


The purpose of these laws is to provide certainty in real estate 
transactions, for the benefit of purchasers and lenders. As this Court 
has previously stated: 


The examiner of a real estate title by his search of the records 
seeks to determine if the grantors in the chain of title were seized 
of a marketable title, free of all taxes, liens or encumbrances, at 
the time such grantor made or intends to make the conveyance. 
In making such examination he is entitled to rely with safety 
upon an examination of the records and act upon the assurances 
against all persons claiming under the grantor that what did not 
appear did not exist. 


Hughes v. N.C. State Highway Comm/’n, 275 N.C. 121, 130-31, 165 
S.E.2d 321, 327 (1969). 


The statute in question here, codified now as N.C.G.S. § 47-27, 
was enacted in 1917 and provided, in pertinent part: 


[A]ll persons, firms, or corporations now owning or hereafter 
acquiring any deed or agreement for rights of way and easements 
of any character whatsoever shall... record such deeds and 
agreements in the office of the register of deeds of the county 
where the land affected is situated. 


Gregory’s Revisal Biennial 1917 of N.C. § 986A, at 984, para. 1. The 
statute then set out the specific process for proper recordation of the 
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instruments held by persons, firms, or corporations. The statute also 
specifically enumerated the classes of instruments and conveyances 
which were not required to be registered: | 


(1) It shall not apply to any deed or instrument executed 
prior to January first, one thousand nine hundred and ten. 


(2) It shall not apply to any deed or instrument so defectively 
executed or witnessed that it cannot by law be admitted to pro- 
bate or registration, provided that such deed or instrument was 
executed prior to the ratification of this act. 


(3) It shall not apply to decrees of a competent court award- 
ing condemnation or confirming reports of commissioners, when 
such decrees are on record in such courts. 


(4) It shall not apply to local telephone companies, operating 
exclusively within the State, or to agreements about alley-ways. 


Id. para. 2. While this statute set out the procedures for recording 
“any deed or agreement for rights of way and easements of any char- 
acter whatsoever,” as well as the penalty for noncompliance, it did 
not address the effect that nonrecordation would have against bona 
fide purchasers for value. 


In 1943, the General Assembly amended the statute. The most 
significant aspect of the amendment required all easements, deeds, 
and right-of-way agreements to be recorded in order to have ef- 
fect against bona fide purchasers for valuable consideration. The 
final paragraph of N.C.G.S. § 47-27, added in 1943, provided as 
follows: 


No deed, agreement for right of way, or easement of any char- 
acter shall be valid as against any creditor or purchaser for a 
valuable consideration but from the registration thereof within 
the county where the land affected thereby lies. 


N.C.G.S. § 47-27, para. 4 (1948). It therefore appears that the General 
Assembly intended N.C.G.S. § 47-27 to operate under the same theory 
as the Conner Act—as a “pure race” statute. As noted above, a “pure 
race” statute protects any purchaser for value who records first, 
regardless of notice. Thus, the effect of the 1943 amendment was to 
require that any “deed, agreement for right of way, or easement of any 
character” be registered before it could be valid against a bona fide 
purchaser for value. 
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It is also important to note that the 1943 amendment did not 
change the exceptions previously listed in the original statute. With 
regard to statutory construction, this Court has stated that “the exclu- 
sion of a particular circumstance from a statute’s general operation is 
evidence of legislative intent not to exempt other particular circum- 
stances not expressly excluded.” Batten v. N.C. Dep’t of Correction, 
326 N.C. 338, 344-45, 389 S.E.2d 35, 39 (1990), disapproved of on 
other grounds by Empire Power Co. v. N.C. Dep't of Env't, Health & 
Natural Resources, 337 N.C. 569, 447 S.E.2d 768 (1994). Pursuant to 
the principles of statutory construction, had the General Assembly 
intended to make unrecorded DOT right-of-way agreements valid 
against bona fide purchasers for value, it would have expressly 
exempted such agreements. 


In 1959, the General Assembly again modified N.C.G.S. § 47-27 by 
adding the following additional paragraph: 


From and after July 1, 1959 the provisions of this section 
shall apply to require the State Highway Commission to record as 
herein provided any deeds of easement, or any other agreements 
granting or conveying an interest in land which are executed on 
or after July 1, 1959, in the same manner and to the same extent 
that individuals, firms or corporations are required to record 
such easements. 


N.C.G.S. § 47-27, para. 5 (Supp. 1965). This amendment speaks solely 
to the process by which DOT is required to record. Apparently, the 
General Assembly realized that under the 1943 statute, it was not 
clear how DOT was to record the instruments. The 1943 statute pro- 
vided the process by which “persons, firms, or corporations” were 
required to record, but did not refer to DOT. The above amendment 
specifically provides that after 1 July 1959, DOT is required to record 
“any deeds of easement, or any other agreements granting or convey- 
ing an interest in land... 7n the same manner and to the same extent 
that individuals, firms or corporations are required to record such 
easements.” Jd. (emphasis added). This language in the 1959 amend- 
ment obviously refers back to the first paragraph of N.C.G.S. § 47-27, 
which provides the procedure for registration that is required of “per- 
sons, firms, or corporations.” 


However, this amendment does not change in any way the valid- 
ity of DOT right-of-way agreements executed prior to 1 July 1959 as 
to purchasers for valuable consideration. In the present case, the par- 
ties have stipulated that defendants were bona fide purchasers for 


IN THE SUPREME COURT 657 


CAIN v. GENCOR, INC. 
[347 N.C. 657 (1998)] 


value. Thus, in order for a right-of-way agreement to be valid against 
them, the 1943 amendment requires that it be recorded. Accordingly, 
the unrecorded right-of-way agreement in the present case does not 
entitle DOT to the claimed right-of-way. | 


In concluding that DOT right-of-way agreements were required to 
be recorded in order to prevail over a bona fide purchaser for value 
prior to the 1959 amendment, we are upholding the stated purpose of 
our recordation statutes and the established principles of statutory 
construction. Interpreting N.C.G.S. § 47-27 to grant validity to an 
unrecorded right-of-way, not excepted by the statute, against a bona 
fide purchaser for value would create precisely the confusion and 
inequities in land ownership that the Conner Act was intended to pro- 
tect against. As a “pure race” state, North Carolina focuses on recor- 
dation, above and beyond anything else. If the General Assembly had 
intended for DOT to be exempt from filing, it could have included it 
in the exclusions listed in the statute. 


In enacting the 1959 amendment, it appears that the General 
Assembly merely sought to clarify the process by which DOT was 
required to record. In the present case, we hold that N.C.G.S. § 47-27 
applied to DOT prior to the 1959 amendment. Accordingly, we reverse 
the order of the Superior Court granting DOT “a right of way across 
defendants’ subject tract 75 feet in width from the centerline of N.C. 
150.” This case is remanded to Superior Court, Gaston County, for 
further proceedings not inconsistent with this opinion. 


REVERSED AND REMANDED. 





LENNON DAVID CAIN AND LINDA S. CAIN, HUSBAND AND WIFE v. GENCOR, INC., AN 
OHIO CORPORATION, D/B/A GENERAL TIRE AND RUBBER CORPORATION, INC., AN 
OHIO CORPORATION 


No. 318PA97 
(Filed 6 March 1998) 


Trial § 322 (NCI4th)— instructions—contentions of parties— 
equal emphasis 
The trial court’s instructions did not give more emphasis to 
defendant’s contentions of contributory negligence than it did to 
plaintiffs’ contentions of negligence and did not mislead the jury 
to the prejudice of plaintiffs. 
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On discretionary review pursuant to N.C.G.S. § 7A-31 of an 
unpublished decision of the Court of Appeals, 126 N.C. App. 435, 491 
S.E.2d 567 (1997), affirming in part and reversing in part a judgment 
entered on a jury verdict in favor of defendants by Burroughs, J. in 
Superior Court, Mecklenburg County, on 14 February 1996, and grant- 
ing plaintiffs a new trial. Heard in the Supreme Court 15 December 
1997. | 


DeVore & Acton, PA., by Fred W. DeVore III, for plaintiff- 
appellees. 


Dean & Gibson, L.L.P., by Rodney Dean and D. Christopher 
Osborn, for defendant-appellant. 


PER CURIAM 


Under Rule 51(a) of the North Carolina Rules of Civil Procedure, 
the trial judge is no longer required to summarize or recapitulate the 
evidence, or to explain the application of the law to the evidence. Nor 
is the judge required to state the contentions of the parties. However, 
if the judge undertakes to state the contentions of the parties, equal 
stress must be given to the contentions of each party. 


In the instant case, the Court of Appeals, in an unpublished opin- 
ion, concluded that the trial court committed reversible error by 
giving more emphasis to defendant's contentions of contributory neg- 
ligence than it did to plaintiffs’ contentions of negligence. The jury 
answered in the negative as to whether plaintiff Lennon Cain was 
injured by the negligence of defendant and, therefore, did not reach 
the question of contributory negligence. We have reviewed the trial 
judge’s instructions in their entirety, including the instructions and 
reinstructions on negligence, contributory negligence, and willful and 
wanton conduct. Viewing the instructions as a whole, we are satisfied 
that the trial judge’s instructions, while not a model of clarity, did not 
mislead the jury to the prejudice of plaintiffs. See Gregory v. Lynch, 
271 N.C. 198, 155 S.E.2d 488 (1967); Burgess v. Construction Co., 264 
N.C. 82, 140 S.E.2d 766 (1965); Mayberry v. Charlotte City Coach 
Lines, Inc., 260 N.C. 126, 181 S.E.2d 671 (1963). Accordingly, we 
reverse the decision of the Court of Appeals and remand for rein- 
statement of the judgment of the trial court. 


REVERSED AND REMANDED. 
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ANTONIA AYERS CRISP v. DARRELL CRISP 


No. 323A97 
(Filed 6 March 1998) 


Appeal of right by defendant pursuant to N.C.G.S. § 7A-30(2) from 
the decision of a divided panel of the Court of Appeals, 126 N.C. App. 
625, 486 S.E.2d 485 (1997), affirming a judgment entered on 20 
December 1995 by Bryant, J., in District Court, Graham County. On 2 
October 1997 the Supreme Court allowed plaintiff’s petition for a writ 
of certiorari to review additional issues. Heard in the Supreme Court 
10 February 1998. 


Sutton & Edmonds, by John R. Sutton, for plaintiff. 


Coward, Hicks & Siler, PA., by William H. Coward, for 
defendant. 


PER CURIAM. 


As to the issue presented by defendant’s appeal based on the dis- 
senting opinion in the Court of Appeals, the decision of the Court of 
Appeals is affirmed. As to the additional issues presented by this 
Court's having allowed plaintiff’s petition for a writ of certiorari, we 
conclude that certiorari was improvidently allowed. 


AFFIRMED IN PART, CERTIORARI IMPROVIDENTLY AL- 
LOWED IN PART. 


660 IN THE SUPREME COURT 
RICHARDSON v. McCRACKEN ENTERPRISES 
[347 N.C. 660 (1998)] 
ERNESTINE RICHARDSON; MERLE RICHARDSON v. MCCRACKEN ENTERPRISES, 
D/B/A McCRACKEN OIL COMPANY, A NORTH CAROLINA CORPORATION 
No. 341497 
(Filed 6 March 1998) 


Appeal by plaintiffs pursuant to N.C.G.S. § 7A-30(2) from the 
decision of a divided panel of the Court of Appeals, 126 N.C. App. 506, 
485 S.E.2d 844 (1997), affirming an order entered by Stephens 
(Donald W.), J., on 16 May 1996 in Superior Court, Franklin County, 
granting summary judgment to defendant. Heard in the Supreme 
Court 11 February 1998. 


Steven E. Hight, Attorney, P.A., by Steven E. Hight and Steven 
H. McFarlane, for plaintiff-appellants. 


Hatch, Little & Bunn, L.L.P, by A. Bartlett White, Harold W. 
Berry, and Tina L. Frazier, for defendant-appellee. 


PER CURIAM. 


AFFIRMED. 
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STATE v. INMAN 
[347 N.C. 661 (1998)} 
STATE OF NORTH CAROLINA v. JERRY WAYNE INMAN 


No. 391A97 
(Filed 6 March 1998) 


Appeal by defendant pursuant to N.C.G.S. § 7A-30(2) from an 
unpublished decision of a divided panel of the Court of Appeals, 127 
N.C. App. 210, 490 S.E.2d 253 (1997), ordering a new trial after a jury 
trial in which judgment was entered by Hyatt, J., on 14 March 1996 in 
Superior Court, Swain County, sentencing defendant to a term of 
sixty days’ imprisonment, suspended, with one year unsupervised 
probation. Heard in the Supreme Court 9 February 1998. 


Michael F. Easley, Attorney General, by Reuben F. Young, 
Assistant Attorney General, for the State. 


Mark R. Melrose for defendant-appellant. 
PER CURIAM. | 


AFFIRMED. 


662 IN THE SUPREME COURT 
BRADY v. N.C. STATE BD. OF DENTAL EXAMINERS 
[347 N.C. 662 (1998)] 


GINGER ANN BRADY, R.D.H., PETITIONER v. NORTH CAROLINA STATE BOARD OF 
DENTAL EXAMINERS, RESPONDENT 
No. 398A97 
(Filed 6 March 1998) 
Appeal by petitioner pursuant to N.C.G.S. § 7A-30(2) from the 
unpublished decision of a divided panel of the Court of Appeals, 126 
N.C. App. 829, 488 S.E.2d 855 (1997), affirming a judgment entered by 


Spencer (James C., Jr.), J.,. on 25 July 1996, in Superior Court, Wake 
County. Heard in the Supreme Court 10 February 1998. 


Harry H. Harkins, Jr., for petitioner-appellant. 


Bailey & Dixon, L.E.P, by Ralph McDonald and Denise 
Stanford Haskell, for respondent-appellee. 


PER CURIAM. 


AFFIRMED. 
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N.C. DEPT. OF ADMIN. v. SHAW FOOD SERVICES, INC. 
[347 N.C. 663 (1998)] 


NORTH CAROLINA DEPARTMENT OF ADMINISTRATION v. SHAW FOOD 
SERVICES, INC. 


No. 411PA97 
(Filed 6 March 1998) 


On writ of certiorari pursuant to N.C.G.S. § 7A-32(b) of an order 
entered by the Court of Appeals on 11 August 1997, denying plaintiff's 
petition for writ of supersedeas and dissolving the temporary stay of 
an order entered on 10 June 1997 by Thompson, J., in Superior Court, 
Wake County. Heard in the Supreme Court 11 February 1998. 


Michael F. Easley, Attorney General, by Andrew A. Vanore, Jr., 
Chief Deputy Attorney General, and Teresa L. White, Assistant 
Attorney General, for appellant Department of Administration. 


Hunton & Williams, by A. Todd Brown and Albert Diaz, for 
defendant-appellee Shaw Food Services. 


PER CURIAM. 


WRIT OF CERTIORARI IMPROVIDENTLY ALLOWED. 


664 IN THE SUPREME COURT 


ROBBINS v. FREEMAN 
[347 N.C. 664 (1998)] 


DONNIE EARL ROBBINS v. FRANKLIN FREEMAN, SECRETARY OF THE NORTH CAROLINA 
DEPARTMENT OF CORRECTION, IN HIS OFFICIAL CAPACITY; JUANITA BAKER, CHAIRMAN 
OF THE NORTH CAROLINA PAROLE COMMISSION, IN HER OFFICIAL CAPACITY; ELBERT 
BUCK, WILLIAM A. LOWRY, CHARLES L. MANN, SR., anp PEGGY STAMEY, 
MEMBERS OF THE NORTH CAROLINA PAROLE COMMISSION, IN THEIR OFFICIAL CAPACITIES 


No. 416PA97 
(Filed 6 March 1998) 


On discretionary review pursuant to N.C.G.S. § 7A-31 of a deci- 
sion of the Court of Appeals, 127 N.C. App. 162, 487 S.E.2d 771 (1997), 
reversing an order entered by Jenkins, J.. on 9 January 1996 in 
Superior Court, Wake County. Heard in the Supreme Court 11 
February 1998. | 


George B. Currin for plaintiff-appellee. 

Michael F. Easley, Attorney General, by David F. Hoke 
and Elizabeth F Parsons, Assistant Attorneys General, for 
defendant-appellants. 

PER CURIAM. 


AFFIRMED. 
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REGAN v. AMERIMARK BUILDING PRODUCTS 
[347 N.C. 665 (1998)] 


MARK REGAN v. AMERIMARK BUILDING PRODUCTS, INC., CLEM FOX anp 
MICHAEL WLOCK 


No. 449A97 
(Filed 6 March 1998) 


Appeal by plaintiffs pursuant to N.C.G.S. § 7A-30(2) from the 
decision of a divided panel of the Court of Appeals, 127 N.C. App. 225, 
489 S.E.2d 421 (1997), affirming the trial court’s order entered by 
Barnette, J., on 10 September 1996, in Superior Court, Wake County, 
granting summary judgment in favor of defendants. Heard in the 
Supreme Court 18 December 1997. 


Glenn, Mills and Fisher, PA., by Robert B. Glenn, Jr., for 
plaintiff-appellant. 


Cranfill, Sumner & Hartzog, L.L.P., by David H. Batten, for 
defendant-appellee AmeriMark Building Products; and Womble, 
Carlyle, Sandridge & Rice, by David A. Irvin, for defendants- 
appellees Clem Fox and Michael Wlock. 


PER CURIAM. 


Chief Justice Mitchell and Justices Webb, Parker, and Lake voted 
to affirm the decision of the Court of Appeals for the reasons stated 
in the majority opinion by Walker, J. Justices Frye, Whichard, and Orr 
voted to reverse the decision of the Court of Appeals for the reasons 
stated in the dissenting opinion by Greene, J. Accordingly, the deci- 
sion of the Court of Appeals is affirmed. 


AFFIRMED. 


666 | IN THE SUPREME COURT 


NOURSE v. FOOD LION, INC. 
[347 N.C. 666 (1998)] 


PATRICIA NOURSE v. FOOD LION, INC. 


No. 471A97 
(Filed 6 March 1998) 


Appeal by defendant pursuant to N.C.G.S. § 7A-30(2) from the 
decision of a divided panel of the Court of Appeals, 127 N.C. App. 235, 
488 S.E.2d 608 (1997), reversing the superior court’s order entered by 
LaBarre, J., on 1 July 1996, in Superior Court, Wake County, granting 
summary judgment in favor of the defendant. Heard in the Supreme 
Court 12 February 1998. 


J.B. Rouse Ill & Associates, by Ginger L. Crosby and Graham 
E. Gurnee, for plaintiff-appeltee. 


Womble Carlyle Sandridge & Rice, by Mark Davis, for 
defendant-appellant. 


PER CURIAM. 


Justices Frye, Webb, Whichard, and Lake voted to affirm the 
decision of the Court of Appeals for the reasons stated in the major- 
ity opinion by Greene, J. Chief Justice Mitchell, and Justices Parker 
and Orr voted to reverse the decision of the Court of Appeals for the 
reasons stated in the dissenting opinion by John, J. Accordingly, the 
decision of the Court of Appeals is affirmed. 


AFFIRMED. 
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KELLY v. FOOD LION, INC. 
[347 N.C. 667 (1998)] 
CAROL S. KELLY v. FOOD LION, INC. 


No. 469A97 
(Filed 6 March 1998) 


Appeal by defendant pursuant to N.C.G.S. § 7A-30(2) from an 
unpublished decision of a divided panel of the Court of Appeals, 127 
N.C. App. 395, 490 S.E.2d 254 (1997), reversing the superior court’s 
order entered by Spencer, J.. on 29 July 1996, in Superior Court, 
Alamance County, granting summary judgment in favor of defendant. 
Heard in the Supreme Court 12 February 1998. 


David I. Smith for plainiiff-appellee. 


Womble Carlyle Sandridge & Rice, PL.L.C., by Robert S. Pierce, 
for defendant-appellant. 


PER CURIAM. 


AFFIRMED. 
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PAGE v. MARSHALL OIL CO. 
[347 N.C. 668 (1998)] 


GEOFFREY PAGE v. MARSHALL OIL CoO., INC. 


No. 455A97 
(Filed 6 March 1998) 


Appeal by defendant pursuant to N.C.G.S. § 7A-30(2) from the 
unpublished decision of a divided panel of the Court of Appeals, 127 
N.C. App. 396, 490 S.E.2d 256 (1997), affirming in part, reversing in 
part and remanding a judgment entered by Cashwell, J., on 10 May 
1996, in Superior Court, Wake County. Heard in the Supreme Court 9 
February 1998. 


Glover & Petersen, PA., by James R. Glover, for plaintiff- 
appellee. 


Davis, Sturges & Tomlinson, by Charles M. Davis and John W. 
Davis, for defendant-appellant. 


PER CURIAM. 


As to the issue on direct appeal based on the dissenting opinion 
of Walker, J., we reverse the decision of the Court of Appeals and we 
remand this case to that court for further remand to the Superior 
Court, Wake County, for reinstatement of its summary judgment for 
defendant on plaintiff’s unlawful eviction claim. 


REVERSED AND REMANDED. 
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SMITH v. STATE OF NORTH CAROLINA 
[347 N.C. 669 (1998)] 
DONALD L. SMITH, HAROLD D. COLEY, JR, ) 


D. REID COTTRELL, AND E. MICHAEL LATTA, ) 
AND ALL OTHER SIMILARLY SITUATED 


STATE OF NORTH CAROLINA, AND MURIEL 
OFFERMAN, SECRETARY OF REVENUE 


61A98 
(Filed 18 February 1998) 


) 
)- 
v. ) ORDER 
) | 
) 
) 


On initiative of this Court pursuant to G.S. 7A-31(a) and Rule 
15(e)(2) of the Rules of Appellate Procedure, the following order was 
entered and is hereby certified to the North Carolina Court of 
Appeals: 


‘Discretionary review prior to a determination by the Court of 
Appeals is allowed ex mero motu. The record on appeal, all 
exhibits, and other documents in this case shall be certified to 
this Court by the Court of Appeals. 


The case shall be docketed in this Court as of the date of this 
order's certification. Parties who have already submitted briefs to 
the Court of Appeals may elect to rebrief their case for the 
Supreme Court so long as their new briefs are filed in accordance 
with Appellate Rule 13(a)(1). 


By order of the Court in Conference, this the 18th day of 
February, 1998. | 


Lake, J. 
For the Court 


670 IN THE SUPREME COURT 


DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


AMMONS v. COUNTY OF WAKE 
No. 493P97 
Case below: 127 N.C.App. 426 


Petition by plaintiffs for discretionary review pursuant to G.S. 
7A-31 denied 5 March 1998. 


CHICORA COUNTRY CLUB v. TOWN OF ERWIN 
No. 23P98 
Case below: 128 N.C.App. 101 


Petition by petitioners for discretionary review pursuant to G.S. 
7A-31 denied 5 March 1998. 


DWYER v. MARGONO 
No. 26P98 
Case below: 127 N.C.App. 122 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 5 March 1998. 


GORDON v. GARNER 
No. 22P98 
Case below: 127 N.C.App. 649 


Petition by plaintiffs for discretionary review pursuant to G.S. 
7A-31 denied 5 March 1998. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


GRANTHAM v. R. G. BARRY CORP. 

No. 556P97 

Case below: 127 N.C.App. 529 

Petition by defendants for discretionary review pursuant to G.S. 
7A-31 denied 5 March 1998. 
HILL v. TOWN OF CAPE CARTERET 

No. 392P97 

Case below: 126 N.C.App. 829 


Plaintiff's pro se petition for discretionary review under G.S. 
7A-31 of an unpublished opinion of the Court of Appeals, Hill v. Town 
of Cape Carteret, 126 N.C.App. 829, 488 S.E.2d 853 (1997), is allowed 
for entry of the following order: 


Pursuant to Edwards v. West, 347 N.C. 351, 492 S.E. 2d 356 (1997) 
and Hale v. Afro-American Arts International, Inc., 335 N.C. 231, 
436 S.E. 2d 588 (1993), the Court of Appeals is directed to hear and 
determine plaintiff’s appeal. 


By order of the Court in Conference, this 5th day of March, 
1998. | 
HINEMAN v. HINEMAN 

No. 24P98 | 

Case below: 128 N.C.App. 188 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 5 March 1998. | | 
INGRAM v. INGRAM 

No. 52P98 

Case below: 128 N.C.App. 331 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 5 March 1998. 


6720 IN THE SUPREME COURT 


DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


KENNEDY v. HAWLEY 

No. 20PA98 

Case below: 128 N.C.App. 312 

Petition by defendant for discretionary review pursuant to GS. 
7A-31 allowed 5 March 1998. 
LLOYD v. JONES 

No. 539P97 

Case below: 127 N.C.App. 556 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 5 March 1998. 
N.C. FARM BUREAU MUT INS. CO. v. BRILEY 

No. 533P97 


Case below: 347 N.C. 577 
127 N.C.App. 442 


Petition by plaintiff to rehear petition for discretionary review 
pursuant to Rule 31 dismissed 24 February 1998. 
NEWS AND OBSERVER PUBLISHING CO. v. COBLE 

No. 53PA98 

Case below: 128 N.C.App. 307 

Petition by defendants for discretionary review pursuant to G.S. 
7A-31 allowed 5 March 1998. | 
ONSLOW COUNTY v. MOORE 

No. 559P97 

Case below: 127 N.C.App. 546 


The Appellants’ (Moore, McKillop and Treants) petition for writ 
of certiorari to review decision of the North Carolina Court of 
Appeals, Onslow County v. Moore, McKillop v. Onslow County, and 
Treants v. Onslow County, 127 N.C.App. 546, 491 S.E.2d 670 (1997) 
(filed 21 October 1997), is allowed for the limited purpose of entering 
the following order: 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


The opinion of the Court of Appeals dismissing the appeals is 
vacated and the matter is remanded to the Court of Appeals for con- 
sideration of the appeals on the merits. 


By order of the Court in conference, this 5th day of March, 
1998. | , 
PARHAM v. N.C. DEPT, OF HUMAN RES. 

No. 50P98 

Case below: 128 N.C.App. 332 

Petition by defendants (NCDHR and N.C. Dept. of Public 
Instruction) for writ of certiorari to review the decision of the North 
Carolina Court of Appeal denied 5 March 1998. 
SHACKELFORD v. CITY OF WILMINGTON | 

No. 561PA97 

Case below: 127 N.C.App. 449 

Petition by petitioners for writ of certiorari to review the decision 
of the North Carolina Court of Appeals allowed 5 March 1998. 
SMITH v. NATIONWIDE MUTUAL FIRE INS. CO. 

No. 572P97 | 

Case below: 127 N.C.App. 751 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 5 March 1998. 
STATE v. BALLARD 

No. 488A97 

_ Case below: 127 N.C.App. 316 


_ Petition by defendant for discretionary review pursuant to G.S. 
7A-31 and Appellate Rule 16(b) as to issues in addition to those pre- 
sented as the basis for the dissenting opinion in the Court of Appeals 
allowed 5 March 1998. 


674 IN THE SUPREME COURT 


DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


STATE v. CAPORASSO 
No. 47A98 
Case below: 128 N.C.App. 236 


Motion by the Attorney General to dismiss the appeal allowed 5 - 
March 1998. 


STATE v. HUFFMAN 
~ No. 547P97 
Case below: 127 N.C.App. 562 


Petition by defendant for dierctionagy review pursuant t to G.S. 
7A-31 denied 5 March 1998. 


STATE v. RUSSELL 
No. 520P97 
Case below: 127 N.C.App. 563 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 5 March 1998. - 


STATE v. WOOTEN 
No. 208A94-2 
Case below: Pitt County Superior Court 


Motion by defendant (Wooten) for temporary stay allowed 23 
February 1998. 


T. L. HERRING & CO. v. BD. OF ADJUST. OF CITY OF WILSON 
No. 35A98 
Case below: 128 N.C.App. 532 


Petition by petitioner for discretionary review pursuant to G.S. 
7A-31 and Appellate Rule 16(b) as to issues in addition to those pre- 
sented as the basis for the dissenting opinion in the Court of Appeals 
denied 5 March 1998. 


IN THE SUPREME COURT 675 


DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


TURNER v. GREENE 

No. 567P97 | 

- Case below: 127 N.C.App. 753 

Petition by plaintiff for discretionary review pursuant to G.S. | 
7A-31 denied 5 March 1998. 
VIRMANI v. PRESBYTERIAN HEALTH SERVICES CORP. 

No. 62PA97-2 

Case below: 127 N.C.App. 629 

Petition by defendant for writ of supersedeas allowed 5 March 
1998. Petition by defendant for discretionary review pursuant to G.S. 
TA-31 allowed 5 March 1998. 
WILLIAMS v. HOLSCLAW 

No. 28PA98 

Case below: 128 N.C.App. 205 


Petition by unnamed defendant for discretionary review pursuant 
to G.S. 7A-31 allowed 5 March 1998. | 


APPENDIXES 


ORDER ADOPTING AMENDMENTS 
‘TO THE RULES OF 
APPELLATE PROCEDURE 


ORDER ADOPTING AMENDMENT TO 
THE CODE OF JUDICIAL CONDUCT 


AMENDMENTS TO RULES GOVERNING 
ADMISSION TO PRACTICE LAW 


AMENDMENT TO THE REVISED RULES 
OF PROFESSIONAL CONDUCT 


AMENDMENTS TO RULES AND 
REGULATIONS CONCERNING 
LEGAL SPECIALIZATION 


IN THE SUPREME COURT OF NORTH CAROLINA 


Order Adopting Amendments to the 
Rules of Appellate Procedure 


Rules 7, 9, 11, and 18 are hereby amended to read as in the fol- 
lowing pages. All amendments shall become effective on 1 February 
1998. | 


Adopted by the Court in Conference this the 6!" day of Novem- 
ber. These amendments shall be promulgated by publication in the 
Advance Sheets of the Supreme Court and the Court of Appeals. 
These amendments shall also be published as quickly as practical on 
the North Carolina Judicial Branch of Government Internet Home 
Page (http://www.aoc.state.nc.us). 


Orr, J 
For the Court 
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RULES OF APPELLATE PROCEDURE 


RULE 7 


PREPARATION OF THE TRANSCRIPT; 
COURT REPORTER’S DUTIES 


(a) Ordering the Transcript. 


(1) Civil Cases. Within 46 14 days after filing the notice of 


appeal the appellant shall eentractna=yetine —ith-the-eousrt 
reporter for procieter-of a tansceriat_ ef seh patts-6f tie 





appetat chet tle seep et the eter he be ot 
the-trielteibunal arrange for the transcription of the pro- 
ceedings or of such parts of the proceedings not already on 
file, as the appellant deems necessary, in accordance with 
these rules, and shall provide the following information in 
writing: a designation of the parts of the proceedings to be - 
transcribed: the name and address of the court reporter or 
other neutral person designated to prepare the transcript; 
and, where portions of the proceedings have been desig- 
nated to be transcribed, a statement of the issues the appel- 
lant intends to raise on appeal. The appellant shall file the 
written documentation of this transcript arrangement with 
the clerk of the trial tribunal, and serve a copy of it upon all 
other parties of record, and upon the person designated to 
prepare the transcript. If the appellant intends to urge on 
appeal that a finding or conclusion_of_the trial court is 
unsupported by the evidence or is contrary to the evidence, 
the appellant shall file with the record on appeal a transcript 
of all evidence relevant to such finding or conclusion. Urtess 





. If an appellee deems a transcript of 

other parts of the proceedings to be necessary, he-sheH; the 
appellee, within +9 14 days after the service of the statement 
written idocumentation of the uae (Ru gmaaenaaa 





tevened a setete tthe test et the et 
reperter-mayrequire: shall arrange for the transcription of 
any additional parts of the proceedings or such parts of the 
proceedings not already on file, in accordance with these 
rules. The appellee shall file with the clerk of the trial tri- 
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bunal, and serve on all other parties of record, written docu- 
mentation of the additional parts of the proceedings to be 
transcribed; and the name and address of the court reporter 
or other neutral person designated to prepare the transcript. 
(2) Criminal Cases. lh-erHmimelteases-wherethereis-an-order 












In criminal cases where there is no order establishing the 
indigency of the defendant for the appeal, the defendant 
shall arrange for the transcription of the proceedings as in 


civil cases. 


Where there is an order establishing the indigency of the 
defendant, unless the trial judge’s appeal entries specify or 
the parties stipulate that parts of the proceedings need not 
be transcribed, the clerk of the trial tribunal shall order _a 
transcript of the proceedings by serving the following docu- 
ments upon either the court reporter(s) or neutral person 
designated to prepare the transcript : a copy of the appeal 
entries signed by the judge; a copy of the trial court’s order 
establishing indigency for the appeal; and _a statement setting 
out the number of copies of the transcript required and the 
name, address and telephone number of appellant’s counsel. 
The clerk shall make an entry of record reflecting the date 
these documents were served upon the court reporter(s) or 
transcriptionist. , 


(b) Production and Delivery of Transcript 
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RULES OF APPELLATE PROCEDURE 


(1) In civil cases: from the date the requesting party serves the_ 


(2) 


written documentation of the transcript arrangement on the 
person designated to prepare the transcript, that person 
shall have 60 days to prepare and deliver the transcript. 


In criminal cases where there is no order establishing the 
indigency of the defendant for the appeal: from the date the 
requesting party serves the written documentation of the 
transcript arrangement upon the person designated to pre- 
pare the transcript, that person shall have 60 days to produce 
and deliver the transcript in non-capital cases and 120 days 
to produce and deliver the transcript in capitally tried cases. 


In_ criminal cases where there is an order establishing the 

indigency of the defendant for the appeal: from the date the 

clerk of the trial court serves the order upon the person des- 

ignated to prepare the transcript, that person shall have 60 

days to procure and deliver the transcript in non-capital 

cases and 120 days to produce and _ deliver the CraniseTi pT in 
capitally tried cases. 


The transcript format shall comply with Appendix G of these 
Rules. 


The trial tribunal, in its discretion, and for good cause shown 
by the appellant may extend the time to produce the tran- 
script for an additional 30 days. Any subsequent motions for 
additional time required to produce the transcript may only 
be made to the appellate court to which appeal has been 
taken. Where the clerk’s order of transcript is accompanied 
by the trial court’s order establishing the indigency of the 
appellant and directing the transcript to be prepared at State 
expense, the time for production of the transcript com- 
mences seven days after the filing of the clerk’s order of 
transcript. 


The court reporter, or person designated to prepare the tran- 
script, shall deliver the completed transcript to the parties, 


as ordered, within the time provided by this rule, unless an 
extension of time has been granted under Rule 7(b)(1) or 
Rule 27(c). The court reporter or transcriptionist shall cer- 
tify to the clerk of the trial tribunal that the parties’ copies 
have been so delivered, and shall send a copy of such certi- 
fication to the appellate court to which the appeal is taken. 
The appealing party shall retain custody of the original of the 
transcript and shall transmit the original transcript to the 
appellate court upon settlement of the record on appeal. 
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(3) The neutral person designated to prepare the transcript shall 
not be a relative or employee or attorney or counsel of any 
of the parties, or a relative or employee of such attorney or 
counsel, or be financially interested in the action unless the 
parties agree otherwise by stipulation. 


RULE 9 
THE RECORD ON APPEAL 
(a) Function; Composition of Record. 


(1) Composition of the Record in Civil Actions and Special 
Proceedings. 


j. copies of all other papers filed and statements of all other 
proceedings had in the trial court which are necessary to 
an understanding of all errors assigned unless they appear 
in the verbatim transcript of proceedings which is being 
filed with the record pursuant to Rule 9(C)(2); and 


k. assignments of error set out in the manner provided in 
Rule 10; and 


La statement, where_appropriate, that the record of pro- 
ceeding was made with an electronic recording device. 


(3) Composition of the Record in Criminal Actions. 


i. copies of all other papers filed and statements of all other 
proceedings had in the trial courts which are necessary 
for an understanding of all errors assigned, unless they 
appear in the verbatim transcript of proceedings which 
is being filed with the record pursuant to Rule 9(c)(2); 
ead 


j. assignment of error set out in the manner provided in Rule 
10; and 


k. a statement, where appropriate, that the record of pro- 
ceedings was made with an electronic recording device. 


(c) Presentation of Testimonial Evidence 
and Other Proceedings. 


(5) Electronic Recordings. When a narrative or transcript has 
been prepared from an electronic recording, the parties shall not file 
a copy of the electronic recording with the appellate division except 
at. the direction or with the approval of the appellate court. 
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Rule 11. 
Settling the Record on Appeal 


(a) By Agreement. Within 35 days after the reporter’s or transcgip- 
tionist’s certification of delivery of the transcript, if such was 
ordered (70 days in capitally tried cases), or 35 days after filing 
of the notice of appeal if no transcript was ordered, the parties 
may by agreement entered in the record on appeal settle a pro- 

posed record on appeal prepared by any party in accordance 
with Rule 9 as the record on appeal. 


RULE 18. 


TAKING APPEAL; RECORD ON APPEAL— 
COMPOSITION AND SETTLEMENT 


(c) Composition of Record on Appeal. 


| (10) a_ statement, where appropriate, that the record of pro- 
ceedings was made with an electronic recording device. 


ORDER ADOPTING 
AMENDMENT TO THE CODE OF JUDICIAL CONDUCT 


The Code of Judicial Conduct first published in 283 N.C. at 
779-80, as amended from time to time thereafter, most recently on 25 
May 1997 and published at 346 N.C. 806, is hereby amended by the 
addition of a new subsection (5) to read as follows: 


7A. Political conduct tn general. 


_ (5) The foregoing provisions of Canon 7A do not prohibit candi- 
dates for judicial office from conducting a joint campaign, solic- 
iting support for, endorsing or Pune contributing to other 
judicial candidates. , 


This amendment shall be promulgated by publication in the 
Advance Sheets of the Supreme Court and the Court of Appeals and 
by distribution by mail to each superior court judge in the State. It 
shall be effective from the date this order is signed. 


Adopted by the Court in Conference this 17th day of February, 
1998. 


s/Orr, J. 
Orr, J. 
For the Court 
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AMENDMENTS TO THE RULES GOVERNING 
ADMISSION TO PRACTICE 
LAW IN THE STATE OF NORTH CAROLINA 


The following amendments to the Rules Governing Admission to 
Practice Law in the State of North Carolina were approved by the 
Council of the North Carolina State Bar upon the recommendation of 
the Board of Law Examiners of the State of North Carolina at the 
Council’s quarterly meeting on April 17, 1998. 


BE IT RESOLVED by the Council of the North Carolina State Bar that 
the Rules Governing Admission to Practice Law in the State of North 
Carolina be amended as follows (additions underlined, deletions 
interlined): 


Board of Law Examiners 
of 
The State of North Carolina 


RESOLUTION 


WHEREAS, the Board of Law Examiners of the State of North 
Carolina held a meeting in Charleston, South Carolina, on March 22, 
1998; and 


WHEREAS, at this meeting, the Board considered the amend- 
ments to Rules .0202, .0403, .0502, and .1203 of the Rules Governing 
Admission to the Practice of Law in the State of North Carolina; and, 


| WHEREAS, on motion duly made and seconded, it was 
RESOLVED that Rules .0202, .0403, .0502(1)(b)i, (2) and (8), and 
.1203 be amended to read as follows: 


Rule.0202 Definitions 


(3) ... Mailings which are postmarked after a deadline or which 
if postmarked on or before a deadline and do not include 
required fees or which include a check in payment of 
required fees which is not honored due to insufficient funds 
will not be considered as timely filed. Applications which are 
not properly signed and notarized; or which do not include 
the properly executed Authorization and Release forms; or 
which are illegible: or which answers to the questions are 
not complete will not be considered filed and will be 


returned. 
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Rule .0403 Filing Deadlines 


(1) 


(2) 


(3) 


Applications shall be filed and received by the secretary at 
the offices of the Board on or before the seeend first Tuesday 
in January immediately preceding the date of the July written 
bar examination and on or before the seeered first Tuesday in 
October immediately preceding the date of the February 
written bar examination. 


Upon payment of a late filing fee of $200 (in addition to all 
other fees required by these rules), an applicant may file a 
late application with the Board on or before the seeerd first 
Tuesday in March immediately preceding the July written bar 
examination and or before the first Tuesday in Novem- 
ber immediately preceding the February written bar 
examination. 


Applicants who fail to timely file their application will not be 
allowed to take the Bar Examination designated on the 
application. 


_ Any applicant who has aptly filed an application to stand the 


February written bar examination may make application to 
take the immediately following July bar examination by filing 
a Supplemental Application with the secretary of the Board at 


‘the offices of the Board on or before the first Tuesday in May 


immediately preceding the July written bar examination. 


Rule .0502 Requirements for Comity Applicants 


(1)(b)i Certificates of Moral Character from four (4) etterneys-indi- 


(2) 


(3) 


viduals who know the applicant; 


Pay to the Board with each typewritten application, a fee of 
$4250-00 $1500.00, no part of which may be refunded to the 
applicant whose application is denied; 


Prove to the satisfaction of the Board that the applicant is 
duly licensed to practice law in a state, or territory of the 
United States, or the District of Columbia having comity with 
North Carolina and that in such state, or territory of the 
United States, or the District of Columbia, while so licensed 
therein, the applicant has been for at least four out of the last 
six years, immediately preceding the filing of this application 
with the Secretary, actively and substantially engaged in the 
full-time practice of law.... 
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Rule .1203 Conduct of Hearings 


(2) The Panel will make a determination as to the applicant’s eli- 
gibility to stand the written bar examination or to be licensed 
by comity. The panel may grant the application, deny the 
application, or refer it to the fa# Board for a de novo hearing. 
The applicant will be notified in writing of the Panel’s deter- 
mination. In the event of an adverse determination by the 
Panel, the applicant may request a hearing de novo before 
the fa Board by giving written notice to the secretary at the — 
offices of the Board within ten (10) days following receipt of 
the Panel’s determination. Failure to file such notice in the 
manner and within the time stated shall operate as a waiver 
of the right of the applicant to request a hearing de novo 
before the full Board and shall result in the determination of 
the Panel becoming final. 


NOW, THEREFORE, BE IT RESOLVED by unanimous vote of the 
Board of Law Examiners of the State of North Carolina that Rules 
0202, .0403, .0502, .1203 of the Rules Governing Admission to the 
Practice of Law in the State of North Carolina be amended to read as 
set out above; and that the action of this Board be certified to the 
Council of the North Carolina State Bar and to the North Carolina 
Supreme Court for approval. 


Enacted at a regularly scheduled meeting of the Board of Law 
Examiners of the State of North Carolina on March 22, 1998. 


Given over my hand and seal of the Board of Law Examiners this 
the 31st day of March, 1998. 


s/Fred P. Parker III 
Executive Director 


NORTH CAROLINA 
WAKE COUNTY 


I, L. Thomas Lunsford, II, Secretary-Treasurer of the North Car- 
olina State Bar, do hereby certify that the foregoing amendments to 
the Rules Governing Admission to Practice Law in the State of North 
Carolina were duly approved by the Council of the North Carolina 
State Bar at a regularly called meeting on April 17, 1998. 


Given over my hand and the Seal of the North Carolina State Bar, 
this the 18th day of May, 1998. 
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s/L. Thomas Lunsford, II 
L. Thomas Lunsford, II 
Secretary 





After examining the foregoing amendments to the Rules Govern- 
ing Admission to Practice Law in the State of North Carolina as 
approved by the Council of the North Carolina State Bar, it is my 
opinion that the same are not inconsistent with Article 4, Chapter 84, 
of the General Statutes. 


This the 29th day of July, 1998. 


s/Burley B. Mitchell, Jr. _ 
Burley B. Mitchell, Jr. 


Chief Justice 


Upon the foregoing certificate, it is ordered that the foregoing 
amendments to the Rules Governing Admission to Practice Law in 
the State of North Carolina be spread upon the minutes of the 
Supreme Court and that they be published in the forthcoming volume 
of the Reports as provided by the Act incorporating the North Car- 
olina State Bar. 


This the 29th day July, 1998. 


s/Orr, J. 
For the Court 





AMENDMENT TO THE REVISED RULES 
OF PROFESSIONAL CONDUCT 
OF THE NORTH CAROLINA STATE BAR 


The following amendment to the Revised Rules of Professional Con- 
duct of the North Carolina State Bar was duly adopted by the Coun- 
cil of the North Carolina State Bar at its quarterly meeting on April 
17, 1998. 


BE IT RESOLVED by the Council of the North Carolina State Bar 
that the Revised Rules of Professional Conduct of the North Caroli- 
na State Bar, as particularly set forth in 27 N.C.A.C. 2, Rule 7.5(c) 
regarding the listing of a lawyer licensed in another jurisdiction, 
be amended as follows (additions are in bold type, deletions are 
interlined): 


Revised Rules of Professional Conduct 
27 N.C.A.C. 2 Revised Rule 7.5(c) 


Revised rule 7.5 (c) - A law firm maintaining offices only in North 
Carolina may not list any person not licensed to practice law in 
North Carolina as a lawyer affiliated with the firm unless the 
listing properly identifies the jurisdiction in which the 
lawyer is licensed and states that the lawyer is not 
licensed in North Carolina. | 


Comment [3] - This rule does not prohibit the employment by a 
law firm of a lawyer who is licensed to practice in another juris- 
diction, but not in North Carolina, provided the lawyer’s practice 
is limited to areas that do not require a North Carolina law 
license such as immigration law, federal tort claims, military law, 
and the like. The lawyer’s name may #et be included in the firm 
letterhead, and provided all communications by such on behalf 
of the firm must indicate the jurisdiction in which the lawyer is 
licensed as well as the fact that the lawyer is not licensed in 
North Carolina. 


NORTH CAROLINA 


WAKE COUNTY 


I, L. Thomas Lunsford, II, Secretary-Treasurer of the North Car- 
olina State Bar, do hereby certify that the foregoing amendment to 
the Rules and Regulations of the North Carolina State Bar was duly 
adopted by the Council of the North Carolina State Bar at a regular- 
ly called meeting on April 17, 1998. 
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Given over my hand and the Seal of the North Carolina State Bar, 
this the 18th day of May, 1998. 


s/L. Thomas Lunsford, I 
L. Thomas Lunsford II 
Secretary 





After examining the foregoing amendment to the Rules and Reg- 
ulations of the North Carolina State Bar as adopted by the Council of 
the North Carolina State Bar, it is my opinion that the same is not 
inconsistent with Article 4, Chapter 84, of the General Statutes. 


This the 29th day of July, 1998. 
s/Burley B. Mitchell, Jr. 
Burley B. Mitchell, Jr. 
Chief Justice 


Upon the foregoing certificate, it is ordered that the foregoing 
amendment to the Rules and Regulations of the North Carolina State 
Bar be spread upon the minutes of the Supreme Court and that it be 
published in the forthcoming volume of the Reports as provided by 
the Act incorporating the North Carolina State Bar. 


This the 29th day July, 1998. 


s/Orr, J. 
For the Court 





- AMENDMENT TO THE RULES AND REGULATIONS OF 
THE NORTH CAROLINA STATE BAR CONCERNING 
LEGAL SPECIALIZATION 


The following amendment to the Rules, Regulations, and the Cer- 
tificate of Organization of the North Carolina State Bar was duly 
adopted by the Council of the North Carolina State Bar at its quar- 

terly meeting on April 17, 1998. 


BE IT RESOLVED by the Council of the North Carolina State Bar 
that the Rules and Regulations of the North Carolina State Bar con- 
cerning legal specialization, as particularly set forth in 27 N.C.A.C. 
1D ..1725, be amended by adding the following additional specialty 
designation as approved by the Supreme Court on March 6, 1997, 
(addition is in bold type): 


27 NCAC 1D, Section .1700 
Rule .1725 
There are hereby recognized the following specialties: 
(1) bankruptcy law 
(a) consumer bankruptcy law 
(b) business bankruptcy law 
(2) estate planning and probate law 
(3) real property law 
(a) real property - residential 
(b) real property - business, commercial, and industrial 
(4) family law | 
(5) criminal law 
(a) criminal appellate practice 
(b) state criminal law | 
(6) immigration law. 
NORTH CAROLINA 
WAKE COUNTY 
I, L. Thomas Lunsford, II, Secretary-Treasurer of the North Car- 


olina State Bar, do hereby certify that the foregoing amendment to 
the Rules and Regulations of the North Carolina State Bar was duly 
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adopted by the Council of the North Carolina State Bar ata secaie: 
ly called meeting on April 17, 1998. 


Given over my hand and the Seal of the North Carolina State Bar, 
this the 18th day of May, 1998. 


s/L. Thomas Lunsford, I] 
L. Thomas Lunsford, II 
Secretary 





After examining the foregoing amendment to the Rules and Reg- 
ulations of the North Carolina State Bar as adopted by the Council of 
the North Carolina State Bar, it is my opinion that the same is not 
inconsistent with Article 4, Chapter 84, of the General Statutes. 


This the 29th day of July, 1998. 


s/Burley B. Mitchell, Jr. 
Burley B. Mitchell, Jr. 


Chief Justice 


Upon the foregoing certificate, it is ordered that the foregoing 
amendment to the Rules and Regulations of the North Carolina State 
Bar be spread upon the minutes of the Supreme Court and that it be 
published in the forthcoming volume of the Reports as Droviged by - 
the Act incorporating the North Carolina State Bar. 


This the 29th day July, 1998. 


s/Orr, J. 
For the Court 
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ABORTION; PRENATAL OR BIRTH-RELATED INJURIES AND OFFENSES 


§ 24 (NCI4th). Wrongful conception of child born impaired 


The trial court erred by granting defendant’s motion to dismiss a medical mal- 
practice claim where the claim arose from defendant’s failure to inform plaintiffs of 
the results of a test for sickle-cell genetic traits before plaintiff-wife became pregnant 
with their second child. Plaintiffs alleged that they were not able to make an informed 
choice regarding whether to conceive again and did not allege that their son’s very 
existence was a compensable injury. McAllister v. Ha, 638. 

The Court of Appeals incorrectly concluded that plaintiffs in a medical malprac- 
tice action could seek a version of child-rearing expenses where plaintiffs sought dam- 
ages for the extraordinary care involved in the treatment of their son’s sickle-cell dis- 
ease. Such extraordinary costs are simply a part of the child-rearing expenses for 
parents rearing an impaired child. Ibid. 


ADOPTION OR PLACEMENT FOR ADOPTION 


§ 1 CNCI4th). Protection of parties to adoption, generally 

The doctrine of equitable adoption should be recognized in North Carolina. 
Lankford v. Wright, 115. 

The doctrine of equitable adoption recognizes the foster child’s right to inherit 
from the person or persons who contracted to adopt the child and who honored that 
contract in all respects except through formal statutory procedures. Ibid. 

The elements of equitable adoption are an express or implied agreement to 
adopt, reliance, performance by the natural parents and the child, partial performance 
by the foster parents, and intestacy of the foster parents. Ibid. 

The doctrine of equitable adoption applied so as to give plaintiff a right of inher- 
itance from her foster mother where plaintiff's foster parents agreed to adopt plaintiff, 
plaintiff's natural mother gave up custody of plaintiff to the foster parents, plaintiff 
lived in the foster parents’ home and acted as their child, the foster parents gave plain- 
tiff their last name and raised her as their child, and the foster mother died intestate 
several years after the foster father died. Ibid. 


§ 3 (NCI4th). Funding by state or county 


When the General Assembly restricted the use of the State Abortion Fund to elim- 
inate payments for medically necessary abortions, the State was not obligated to fund 
such abortions using the State’s contribution to the Medical Assistance Fund. Rosie 
J. v. N.C. Dept. of Human Resources, 247. 

Indigent women who need medically necessary abortions are not members of a 
suspect class and are not being deprived of a fundamental right by the refusal of the 
State to fund abortions for them. Ibid. 

Restrictions placed by the General Assembly on State funding of medically nec- 
essary abortions for indigent women is rationally related to the legitimate govern- 
mental objective of encouraging childbirth; the restrictions are thus valid and do not 
violate provisions of the North Carolina Constitution. Ibid. 


APPEAL AND ERROR 


§ 120 (NCI4th). Appealability of particular orders; summary judgment 
orders; multiple claims or parties; appeal allowed 

The Court of Appeals erred by dismissing as interlocutory plaintiff's appeal from 

an order granting summary judgment for defendant Video where (1) the summary 
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APPEAL AND ERROR—Continued 


judgment order terminated plaintiff's action as to that defendant and deprives plaintiff 
of a jury trial on that cause of action, and (2) the applicability of G.S. 97-10.2 as alleged 
in defendant Hendon’s answer raises the possibility of inconsistent verdicts as to 
defendant Video’s liability if plaintiff is required to wait until after trial on the merits 
against the other defendants to have the merits of his appeal as to defendant Video 
determined. Tinch v. Video Industrial Services, 380. 


§ 147 (NCI/4th). Preserving question for appeal; necessity of request, objec- 
tion, or motion 
Defendant waived appellate review of whether portions of his testimony in a 
prior trial should have been redacted when the transcript was introduced because he 
made no objection or request through counsel to omit any portion of the testimony. 
State v. Flowers, 1. . 


§ 155 (NCI4th). Effect of failure to make motion, objection, or request; © 
criminal actions . 
Where the trial court sustains defendant’s objection but defendant fails to move 
to strike objectionable testimony, defendant waives his right to assert on appeal error 
arising from the objectionable testimony. State v. Jones, 193. 


§ 362 (NCI4th). Omission of necessary part of record; indictment, verdict, 
and judgment 
The record was sufficient to determine the appeal in a capital prosecution for 
first-degree murder where the verdict sheet was lost in the office of the clerk of supe- 
rior court but the transcript revealed that the judge and the clerk examined the ver- 
dict sheet after it was taken by the bailiff from the jury and that each juror was polled. 
State v. Gray, 143. 


§ 372 (NCI4th). Settling record on appeal; extensions of time 

The Court of Appeals did not abuse its discretion by granting a motion for exten- 
sion of time to serve a proposed record on appeal and deeming the proposed record 
timely served. McAllister v. Ha, 638. 


§ 471 (NCH4th). Correction of error in criminal actions; discretionary mat- 
ters generally 
An abuse of discretion is established only upon a showing that a court’s actions 
are manifestly unsupported by reason. State v. T.D.R., 489. 


ARREST AND BAIL 


§ 63 (NCI4th). Arrest by a law enforcement officer without a warrant; par- 
ticular circumstances showing probable cause; identification 
of suspect by victims and bystanders 


There was no error in a capital prosecution for first-degree murder in the denial 
of defendant’s motion to suppress all of his statements to law enforcement officers 
and items gathered in a search of his home where he contended that he was arrested 
without probable cause but officers found the victim’s body at the scene when they 
arrived and a neighbor told them that defendant had killed his wife, so that they had 
probable cause to arrest. State v. Gray, 143. 
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_ CANCELLATION AND RESCISSION OF INSTRUMENTS 


§ 10 C(NCI4th). Grounds for cancellation; mistake of fact; mutual mistake 


The jury could find that any implied contract not to sue a pediatrician was avoid- 
ed by a mutual mistake of fact where the parties forecast evidence from which a jury 
_ could find that plaintiffs’ attorney’s disinterest in defendant as a party-defendant was 
the result of his reliance on her repeated representations denying her involvement in 
a child’s care during the crucial period following his birth, and that defendant’s repre- 
sentations were false but were the result of an honest mistake. Creech v. Melnik, 
520. 


§ 11 CNCI4th). Grounds for cancellation; unilateral mistake 


The jury could find that any implied contract not to sue a pediatrician was avoid- 
ed on the ground that defendant had reason to know that plaintiffs’ attorney’s belief 
that defendant was not involved in the care of an infant immediately after his birth 
was a mistake or that defendant caused that mistake where the evidence forecast by 
the parties would permit the jury to find that defendant knew she treated the child at 
the critical time but falsely assured plaintiffs’ attorney to the contrary. Creech v. 
Melnik, 520. 


CONSTITUTIONAL LAW 


§ 225 (NCI4th). Former jeopardy; prosecution after mistrial based on juror 
misconduct 


Where defendant's capital sentencing proceeding ended with a qiistril based on 
juror misconduct, defendant’s right to be free from double jeopardy will not be violat- 
ed by a further sentencing proceeding. State v. Sanders, 587. 


§ 230 (NCI4th). Former jeopardy; new trial after appeal or post-conviction 
attack; capital crimes 


The trial court did not violate a defendant’s rights under the Double Jeopardy 
Clause and the constitutional doctrine of collateral estoppel in a capital resentencing 
proceeding by refusing to instruct the jury that the mitigating circumstances found by 
the jury at the first proceeding were established as a matter of law. State v. Adams, 
48. 


§ 262 (NCI4th). Right to counsel generally 


There was no error in a capital prosecution for first-degree murder in the denial 
of defendant’s motion to suppress all of his statements to law enforcement officers 
and items gathered in a search of his home where defendant contended that his 
request for counsel in his home was ignored, but a neighbor and member of the bar 
was outside defendant’s home as he was being taken to police headquarters, defend- 
ant requested that the neighbor represent him, an officer notified the neighbor of his 
request, and the neighbor followed defendant to the police station and remained with 
defendant during the police interrogation. State v. Gray, 143. 


§ 277 (NCI4th). Effectiveness of waiver of right to counsel; particular 
circumstances 


The trial court did not err in a capital first-degree murder prosecution by admit- 
ting into evidence pretrial statements made by the defendant and contained in the 
transcript of his testimony at the prior trial of his codefendants where his Sixth 
Amendment rights were fully protected in the earlier trial. State v. Flowers, 1. 
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CONSTITUTIONAL LAW—Continued 


§ 284 (NCI4th). Right to appear pro se; defendant’s dismissal of counsel 

The trial court did not violate the constitutional rights of the defendant in a cap- 
ital first-degree murder prosecution by allowing him to proceed pro se. State v. Flow- 
ers, 1. 


§ 287 (NCI4th). Effective assistance of counsel; failure to remove counsel at 
| defendant’s request 
The trial court did not err in a capital first-degree murder prosecution by refus- 
ing to replace defendant’s counsel where the trial court properly found that defend- 
ant’s court-appointed counsel had provided effective representation. State v. 
Flowers, 1. 7 


§ 318 (NCI4th). Effectiveness of assistance of counsel on appeal generally 

Defendant’s counsel on appeal from a first-degree murder conviction complied 
with Anders v. California, 386 U.S. 738, where she filed a brief stating that she could 
not in good faith argue any assignments of error, sent the record and transcript of the 
trial to defendant, and advised defendant further that he could file a brief with the 
Supreme Court making whatever arguments he desired to make. State v. Chance, 
566. 


§ 325 (NCI4th). Speedy trial; what constitutes violation of right generally 


A defendant in a capital first-degree murder prosecution was not. denied his 
rights to a speedy trial under the state or federal constitutions. State v. Flowers, 1. 


§ 342 (NCI4th). Presence of defendant at proceedings generally 


The constitutional and statutory rights of a defendant in a capital first-degree 
murder prosecution were not violated by the trial court’s ex parte issuance of sub- 
poenas duces tecum for defendant’s intangibles tax documentation, returns and 
account information. A defendant does not have the right to be present as the State 
gathers its evidence. State v. Gray, 143. 


§ 370 (NCI4th). Death penalty generally 
The North Carolina death penalty statute is not unconstitutional. State v. 
Stephens, 352. 


CONTRACTS 


§ 47 (NCI4th). Construction generally; effect of mistake 


The jury could find from evidence forecast by the parties that any implied con- 
tract not to sue a pediatrician was avoided by mutual mistake of fact or by a unilater- 
al mistake based on false assurances by defendant. Creech v. Melnik, 520. 


COUNTIES 


§ 126 (NCI4th). Waiver of immunity by purchase of insurance 

Plaintiff sufficiently alleged a waiver of governmental immunity by Buncombe 
County through the purchase of liability insurance, and the trial court improperly dis- 
missed a claim against the Buncombe County DSS for lack of pUiect matter jurisdic- 
tion. Meyer v. Walls, 97. 
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CRIMINAL LAW 


§ 78 (NCI4th Rev.). Change of venue; circumstances insufficient to warrant 
. change 


The trial court did not err in a capital prosecution for first-degree murder by 
denying defendant’s motion for a change of venue or for a special venire. State v. 
Gray, 143. 


The trial court did not err by denying a change of venue for a defendant in a cap- 
ital prosecution for first-degree murder, arson, felonious breaking and entering, first- 
degree rape, and first-degree sexual offense where each juror who actually served on 
the jury stated unequivocally that he or she had formed no opinion about the case, 
could be fair and impartial, and would decide the issues based on the evidence pre- 
sented at trial. State v. Hill, 275. . 


§ 98 (NCI4th Rev.). Discovery proceedings; overview 


The trial court possesses inherent authority to compel discovery in certain 
instances in the interest of justice when no statute has placed a limitation on the trial 
court’s authority. State v. Warren, 309. 


Even when statutes limit the trial court’s authority to compel pretrial discovery, 
the court may retain inherent authority to compel discovery of the same documents at 
a later stage of the proceedings. Ibid. 


§ 101 (NCI4th Rev.). Discovery proceedings; continuing duty to disclose 


The trial court did not err in a capital first-degree murder prosecution of a secu- 
rity guard in the parking lot by denying defendant’s renewal of his motion in limine to 
exclude defendant’s statement “Come here, I’ve got something for you” where the wit- 
ness was confused about when he first revealed this statement to the State and 
defendant made no argument that the State failed to comply with the rules of discov- 
ery. The choice of sanctions, if any, rests in the discretion of the trial court and defend- 
ant failed to make any showing of abuse of discretion. State v. Tucker, 235. 


§ 115 (NCI4th Rev.). Discovery proceedings; information subject to disclo- 
sure by defendant; reports of examinations and tests 


The State had no constitutional or statutory right to discover the report of a clin- 
ical psychologist who had examined defendant in preparation for his murder trial 
where defendant did not intend to introduce the report at trial and did not call the psy- 
chologist to testify. State v. Warren, 309. : 


Under the limitation in G.S. 15A-906, the trial court properly declined to compel 
defendant to disclose his nontestifying psychologist’s report when the State requested 
such disclosure prior to trial. Ibid. 


- The trial court had the inherent authority to compel defendant to disclose to the 
State a nontestifying psychologist’s report after defendant admitted guilt of first- 
degree murder and after the capital sentencing proceeding was underway where 
defendant’s mental health expert testified that he had studied every mental health 
report in defendant’s medical history, and the State sought to discover the report for 
use during its cross-examination of defendant’s expert. Ibid. 


§ 116 (NCH4th Rev.). Discovery proceedings; information not subject to dis- 
closure by defendant generally 


Assuming that an affidavit in which defendant’s son lied about defendant’s pres- 


ence at the time of a shooting was not discoverable, defendant waived his right not to 
produce it when his attorney read it at a bond hearing. State v. Gray, 143. 
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CRIMINAL LAW—Continued 


§ 120 CNCHI4th Rev.). Regulation of discovery; failure to comply 


The trial] did not abuse its discretion during a capital prosecution for first-degree 
murder by denying defendant’s request for a mistrial where defendant received a copy 
of the ballistic report six months before trial and a typographical error was revealed 
through the testimony of an SBI agent. State v. Stephens, 352. 


§ 188 (NCI4th Rev.). Pleas of mental incapacity to plead or stand trial; mis- 
cellaneous matters 


There was sufficient competent evidence in a capital prosecution for first-degree 
murder to support the trial court’s finding that defendant had the capacity to proceed 
to trial. State v. Tucker, 235. 


§ 246 (NCI4th Rev.). Continuance; discretion of court, generally; review for 
abuse of discretion 


A motion for continuance is ordinarily addressed to the sound discretion of the 
trial court, but if the motion is based on a constitutional right, the trial court’s ruling 
thereon presents a question of law that is fully reviewable on appeal. State v. T.D.R., 
489, 


§ 276 (NCI4th Rev.). Continuance; absence of evidence; medical, psychiatric, 
or psychological examinations 


The district court did not abuse its discretion or commit any constitutional error 
in denying a juvenile defendant’s motion for a further continuance of his hearing on 
whether jurisdiction of rape and burglary charges should be transferred to superior 
court for trial of defendant as an adult in order that independent psychological evalu- 
ation could be performed and offered as evidence at the hearing where defendant 
offered no explanation as to why the three months he had to prepare for the hearing 
was insufficient time for him to secure any necessary evidence. State v. T.D.R., 489. 


§ 379 (NCI4th Rev.). Expression of opinion on evidence during trial; com- 
ments to counsel when ruling on objections 


The trial court’s comment to defense counsel not to ask a witness questions when 
he was being examined by the State was not demeaning to defense counsel and did not 
constitute an expression of opinion on the evidence. State v. Jones, 193. 


The trial court’s comment to defense counsel, while sustaining defense counsel’s 
objection to a question by the prosecutor, that counsel did not have to make speech- 
es and should just file his objections, although inappropriate, did not demean or belit- . 
tle counsel before the jury and was not error. Dbid. 


§ 384 (NCI4th Rev.). Expression of opinion on evidence during trial; admo- 
nition of counsel to avoid repetitious questioning 


The trial court’s comment to defense counsel that a witness had “been asked and 
answered that once” was a proper effort by the court to prohibit repetitive question- 
ing and did not constitute an expression of opinion. State v. Jones, 193. 


The trial court did not express an opinion but was properly attempting to prevent 
repetitive questioning (1) when the court asked why counsel asked a witness to repeat 
an answer and instructed counsel to ask the next question, and (2) after counsel asked 
repetitive questions, the court stated that the witness said he didn’t observe anything 
and asked how many times he had to say it. Ibid. 
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§ 386 (NCI4th Rev.). Expression of opinion on evidence during trial; admo- 
nition of counsel to avoid repetitious questioning; mis- 
cellaneous matters 


The trial court’s admonition to counsel not to thank a witness for his answer and 
to ask the next question did not demean defense counsel and did not constitute an 
expression of opinion on the evidence. State v. Jones, 193. 


§ 390 (NCI4th Rev.). Expression of opinion on evidence during trial; instruc- 
tions and admonitions to witnesses, generally 


The trial court’s direction to a witness to read all of an officer's notes about a 
statement attributed to the witness “because I’m sure he’s going to ask you lots of 
questions on what’s in those papers” did not constitute an expression of opinion that 
defendant's counsel was going to waste time by his forthcoming questions but was a 
proper abmonition to the witness to answer the question he had been asked and do 
what was requested. State v. Jones, 193. 


§ 402 (NCI4th Rev.). Expression of opinion on evidence during trial; opening 
remarks 


The trial court did not err in a capital first-degree murder prosecution in its pre- 
trial instruction to the jury on court procedures by introducing the court reporter, indi- 
cating that she was appointed by the senior resident judge, and stating that it was her 
duty to take down and transcribe everything said so that it could be reviewed should 
it be appealed. State v. Gray, 143. 


§ 416 (NCI4th Rev.). Court’s power to grant mistrial 


The trial court properly explored alternative remedies before declaring a mistri- 
al based on juror misconduct in defendant’s capital sentencing proceeding where the 
court gave the jury curative instructions and an opportunity to resume proper delib- 
erations and continue the sentencing proceeding to conclusion before declaring a mis- 
trial. State v. Sanders, 587. 


§ 430 (NCI4th Rev.). Argument of counsel; comment on defendant’s failure 
to offer evidence; failure to call defendant’s spouse 


The prosecutor’s jury argument that defendant failed to call his ex-wife to sup- 
port his alibi that he was with her at the time of the crimes even though she had been 
in the courtroom for the entire trial was a proper comment on defendant’s failure to 
produce exculpatory evidence. State v. Sidden, 218. 


§ 431 (NCI4th Rev.). Argument of counsel; comment on defendant’s failure 
to call other particular witnesses or offer particular 
evidence 


There was no violation of a defendant’s constitutional rights in a capital prose- 
cution for first-degree murder where the prosecutor in his closing argument chal- 
lenged the defense to explain why defendant was found in an attic with one of the 
murder weapons if he was not guilty. State v. Stephens, 352. 


The trial court did not abuse its discretion by not intervening ex mero motu in 
response to a statement by a prosecutor during closing arguments in a capital prose- 
cution for first-degree murder where defendant contended that the prosecutor 
improperly commented on his failure to testify, but the statement properly suggested 
potential bias in defendants’ sisters’ testimony concerning the degree of his intoxica- 
tion. State v. Richmond, 412. 
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§ 439 (NCI4th Rev.). Argument of counsel; defendant characterized as pro- 
fessional criminal, outlaw, or bad person 


The prosecutor’s jury argument that when you “try the devil, you’ve got to go to 
hell to get your witnesses” and that defendant “qualifies in that respect” was not so 
egregious that the court should have stricken it ex mero motu. State v. Sidden, 218. 


§ 448 (NCI4th Rev.). Argument of counsel; comment on jury’s duty 


A prosecutor’s jury argument in a capital first-degree murder prosecution was not 
so grossly improper as to require intervention ex mero motu where the prosecutor 
argued that jurors should take seriously the obligation to do something about violent 
crimes. State v. Gray, 143. ° 


There was no error in a capital prosecution for first-degree murder where the 
prosecutor argued that we must live under the laws we have until a time comes when 
we no longer need laws. Ibid. . 


§ 451 (NCI4th Rev.). Argument of counsel; interjection of counsel’s personal 
beliefs; other 


The prosecutor’s statement in reference to a convenience store videotape show- 
ing defendant purchasing kerosene used in starting an apartment building fire which 
killed the victim, “This is one of the better cases, ladies and gentlemen, that any jury 
in Buncombe County will ever see. You can see premeditation and deliberation” was 
not an improper argument asking the jury to rely on the prosecutor’s judgment as an 
expert and was not so grossly improper as to require intervention by the trial court. 
State v. Smith, 453. | 


§ 453 (NCI4th Rev.). Argument of counsel; comment on rights of victim, vic- 
tim’s family 


The prosecutor’s argument in a capital sentencing proceeding about due process . 
rights afforded defendant by the trial and the absence of due process rights for the vic- 
tims was not so grossly improper as to require intervention by the trial court. State v. 
Smith, 453. 


§ 458 (NCI4th Rev.). Argument of counsel; comment on aggravating or miti- 
gating circumstances 


_ There was no gross impropriety requiring intervention ex mero motu in the pros- 
ecutor’s closing arguments in capital sentencing hearing where defendant argued that 
the prosecutor trivialized the differences in the culpability of the defendant and code- 
fendants, but, read in context, the argument explained that the focus of the heinous, 
atrocious, or cruel aggravating circumstance is on the victim and not on how many 
blows defendant struck. State v. Flowers, 1. 


There was no gross impropriety requiring intervention ex mero motu in a capital 
sentencing hearing where defendant contended that the prosecutor improperly urged 
the jury to consider an armed robbery conviction to support the aggravating circum- 
stance that defendant had been convicted of a prior violent felony; although judgment 
had been arrested on the armed robbery verdict, the verdict itself remained intact and 
was proper for consideration by the jury during the weighing of circumstances. Ibid. 


There was no gross impropriety requiring intervention ex mero motu in a capital 
sentencing hearing where defendant contended that the prosecutor argued that psy- 
chological torture should be considered in support of the especially heinous, atro- 
cious, or cruel circumstance. Ibid. 
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There was no error in a capital sentencing proceeding where the district attorney 
argued that the victim’s status as a witness in civil and criminal cases could be con- 
sidered as evidence of two aggravating circumstances. State v. Gray, 143. 


There was no error in a capital sentencing proceeding where the district attorney 
argued that the jury should give no weight to nonstatutory mitigating circumstances. 
Ibid. 


The prosecutor could rebut defendant’s argument that the catchall mitigator was 
supported by his generosity to the community by arguing the inference from the evi- 
dence that the money defendant gave his neighbors came from illegal drug and liquor 
sales and by referring to defendant as the “Godfather of Traphill.” State v. Sidden, 
218. 


The prosecutor's jury argument in a capital sentencing proceeding that, if the jury 
found statutory mitigating circumstances to exist, “then you should consider them in 
whatever way you might want to use them,” while somewhat misleading as to the 
value the jury must accord to statutory mitigating circumstances, was not so grossly 
improper as to require the trial court to intervene ex mero motu and was not 
reversible error. State v. Warren, 309. 


The prosecutor's references in his final summation in a capital sentencing pro- 
ceeding to another murder victim did not amount to improperly asking the jury to sen- 
tence defendant to death for a crime for which he was not being tried but was a prop- 
er argument that defendant deserved the death penalty based on the evidence 
supporting the course of conduct aggravating circumstance. State v. Smith, 453. 


The trial court did not err by not intervening ex mero motu in a capital sentenc- 
ing proceeding during the State’s argument where the State focused on the idea that 
mitigation is that which reduces moral culpability while neglecting defendant's age, 
character, prior record, mentality, education, habits, and environment. State v. 
Richmond, 412. 


The trial court did not err by not intervening ex mero motu in a capital sentenc- 
ing hearing when the State argued that the jury should not find defendant’s voluntary 
consumption of alcohol and drugs mitigating. Ibid. 


The trial court did not err by not intervening ex mero motu in a capital sentenc- 
ing hearing where the State argued that we all grow out of dysfunctional families and 
have psychological problems and that about 35 per cent of the world has alcoholic 
fathers. [bid. 


The trial court did not err by not intervening ex mero motu in a capital sentenc- 
ing proceeding where the State argued that it was an insult to the jurors’ intelligence’ 
for defendant to claim that his recent religious activity should be considered mitigat- 
ing and sarcastically suggested that defendant’s service as a pallbearer at the funeral 
of one of his victims should be included in the catchall mitigating circumstance. Ibid. 


§ 460 (NCI4th Rev.). Argument of counsel; capital cases generally 


There was no gross impropriety requiring intervention ex mero motu in a capital 
sentencing hearing where the prosecutor argued that any penalty other than death 
would be meaningless. State v. Flowers, 1. 


A prosecutor’s jury argument that a first-degree murder defendant’s age, status, 
and size should be considered in determining whether he should receive the death sen- 
tence was not so grossly improper as to require intervention ex mero motu. State v. 
Gray, 143. 
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A district attorney’s argument in a capital sentencing proceeding was not so 
grossly improper as to require intervention ex mero motu where defendant contended 
that the district attorney injected arbitrary factors by arguing the defendant’s charac- 
ter, including that he had his children lie for him, his privileged status in the commu- 
nity, his love of money, his self-control, and the extent of his remorse. Ibid. 


The prosecutor's biblical references in urging the jury to return a recommenda- 
tion of death under the law were not grossly improper and did not require the trial 
court to intervene ex mero motu. State v. Sidden, 218. 


The trial court did not abuse its discretion in failing to intervene when the State 
argued in a capital sentencing proceeding that if defendant were sentenced to life in 
prison, he would spend his time comfortably doing things such as playing basketball, 
lifting weights, and watching television. State v. Smith, 453. | 


§ 466 (NCI4th Rev.). Argument of counsel; possibility of parole, generally 


The trial court did not err when it refused to allow defendant to inform the jury 
in a capital sentencing proceeding that he had received a life sentence for first-degree 
murder in South Carolina under which he is parole-eligible after serving twenty years. 
State v. Warren, 309. 


§ 467 (NCI4th Rev.). Argument of counsel; permissible inferences 


The trial court did not err in a capital prosecution for first-degree murder by not 
preventing the State from changing the theory of guilt upon which it sought conviction 
from the earlier trial of codefendants. State v. Flowers, 1. 


The trial court did not abuse its discretion in a capital prosecution for first- 
degree murder by not intervening ex mero motu when the prosecutor argued that the 
act of choking someone establishes premeditation and deliberation. State v. 
Richmond, 412. 


§ 470 (NCI4th Rev.). Argument of counsel; comments supported by evidence 


There was no error in closing arguments in a capital murder prosecution where 
the prosecutor argued defendant’s prior acts of violence against the victim, his wife, 
as substantive evidence even though some evidence of the incidents had been admit- 
ted to show the victim’s state of mind. State v. Gray, 143. 


The prosecutor could properly argue that defendant had turned the victims into 
“skeletal remains.” State v. Sidden, 218. 

The trial court did not abuse its discretion in a capital prosecution for three first- 
degree murders and a first-degree rape by not intervening ex mero motu where the 
prosecutor argued that one of the killings was to eliminate a possible witness. State 
v. Richmond, 412. . 


§ 472 (NCI4th Rev.). Argument of counsel; explanation of applicable law 

The trial court did not abuse its discretion by not intervening ex mero motu in the 
prosecutor’s closing argument in a prosecution for murder and rape where defendant 
contended that the prosecutor misstated the law concerning the serious personal 
injury element of first-degree rape. State v. Richmond, 412. 


§ 474 (NCI4th Rev.). Argument of counsel; use of, or reference to physical 
evidence 
The prosecutor could properly use photographs of murder victims during closing 
argument where the photographs were in evidence. State v. Sidden, 218. 
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§ 475 (NCI4th Rev.). Argument of counsel; miscellaneous 


There was no error requiring the trial court to intervene ex mero motu in a pros- 
ecution for first-degree murder where the prosecutor characterized defendant’s state- 
ments to an officer as a confession. Although the statements were not introduced as a 
confession, they were sufficiently self-incriminating to be so characterized in argu- 
ment. State v. York, 79. 


The trial court did not err in a capital prosecution for first-degree murder by 
allowing the district attorney to argue flight where the district attorney did not argue 
flight as evidence of premeditation and deliberation. State v. Gray, 143. 


§ 478 (NCI4th Rev.). Conduct of counsel during trial; questioning of defend- 
ant, witnesses 


Any improper conduct by the prosecutor in asking defendant’s expert witness 
who testified that defendant had not had problems with violence whether he “didn’t 
hear that [defendant] beat up Richard Jackson or tried to rape him or anything like 
that” was sufficiently corrected by the trial court’s curative instruction. State v. 
Smith, 453. 

In a prosecution for murder and attempted murder by setting an apartment build- 
ing on fire by the use of kerosene, the trial court did not err by permitting the prose- 
cutor to ask defendant’s expert witness whether an intelligence test administered to 
defendant contained the question, “If you buy six dollars worth of gasoline and pay for 
it with a ten-dollar bill, how much change should you receive?” and, when the witness 
answered in the affirmative, to ask the witness, “He knew that one, didn’t he?” State 
v. Smith, 453. 


§ 491 (NCI4th Rev.). Conduct affecting jury; communication with bailiff or 
clerk 


The trial court did not err in a capital first-degree murder prosecution by failing 
to dismiss jurors after discovering that the courtroom bailiff was a State’s witness 
where the bailiff’s only contact with jurors occurred while letting them into and out of 
the courtroom and directing them to their seats. There is no evidence to suggest that 
this bailiff at any time acted as custodian or officer in charge of the jury and his con- 
tact with the jury was brief, incidental, entirely within the courtroom, and without 
legal significance. State v. Flowers, 1. 


§ 498 (NCI4th Rev.). Permitting jury to view scene or evidence out of court 
generally 
The trial court did not abuse its discretion in a capital prosecution for first- 
degree murder by allowing the jury to view a police vehicle into which defendant had 
fired while fleeing the murder. State v. Tucker, 235. 


§ 521 (NCH4th Rev.). Mistrial; requirement that basis of mistrial order be 
stated 


The trial court’s findings of fact, along with an examination of the record, pro- 
vided ample support for the trial court’s finding of manifest necessity warranting a 
mistrial in defendant's capital sentencing proceeding based on juror misconduct 
although the court did not set out each instance of misconduct. State v. Sanders, 
587. 
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§ 548 (NCI4th Rev.). Mistrial; conduct or statements involving jurors; jury 
deliberations 


The trial court did not err by declaring a mistrial in a capital resentencing pro- 
ceeding for manifest necessity based upon the cumulative effect of acts of juror mis- 
conduct where the record shows that, contrary to the trial court’s instructions, the 
jurors were discussing extraneous matters, including parole eligibility, a juror’s out- 
side investigation on the meaning of life imprisonment, evidence at defendant’s previ- 
ous trial, and whether one juror believed in the death penalty. State v. Sanders, 587. 


§ 553 (NCH4th Rev.). Mistrial; conduct or statements involving prosecutor; 
jury argument 

The trial court did not err in a prosecution for first-degree murder by torture and 

first-degree kidnapping by denying defendant's motion for a mistrial and curative 

instructions after allegedly impermissible comments by the State about a codefend- 
ant’s failure to testify. State v. York, 79. 


The trial court did not err by not granting a mistrial ex mero motu based on 
alleged prosecutorial misconduct during closing arguments in the guilt and sentencing 
phases of a prosecution for capital murder and other crimes where the prosecutor 
referred to the crime as perhaps the most atrocious that has occurred in Harnett Coun- 
ty. State v. Hill, 275. 


The trial court did not err by not granting a mistrial ex mero motu in a capital 
prosecution for first-degree murder and other crimes where the prosecutor argued 
that defendant was guilty even if someone else was with him even though the State 
had previously declined to rely on an acting-in-concert theory. Ibid. 


The trial court did not err by not intervening ex mero motu or declaring a mistri- 
al in a capital prosecution for first-degree murder and other crimes where the prose- 
cutor in the sentencing phase routinely referred to the 16-year-old victim by her mar- 
ried name even though introduction of her prior marriage had been disputed, argued 
that the victim’s being shot in the head multiple times at point blank range was espe- 
cially heinous, atrocious, or cruel, argued that the brutality here exceeded that nor- 
mally present in a killing, characterized mitigating circumstances as excuses, and 
argued that defendant bore the burden of proving mitigating circumstances even 
though the State had already stipulated as to one circumstance. Ibid. 


The trial court did not err in a capital prosecution for first-degree murder and 
other crimes by not declaring a mistrial ex mero motu where defendant argued that 
many of the submitted mitigating circumstances were developed by defense experts 
who testify for capital defendants at rates ranging from $75 to $125 per hour. Ibid. 


§ 560 (NCI4th Rev.). Mistrial; miscellaneous 


The trial court did not err in a capital resentencing by denying defendant’s motion 
for a mistrial following jurors’ questions concerning defense counsel's integrity. State 
v. Adams, 48. 


§ 564 (NCI4th Rev.). Mistrial; defendant’s prior convictions 


The trial court did not err in a capital resentencing by not granting a mistrial 
where a defense witness stated on cross-examination that she had seen defendant on 
death row. State v. Adams, 48. 

The trial court did not err by denying defendant’s motion for a mistrial in a 
capital prosecution for first-degree murder where defendant admitted on cross- 
examination by the State to having fired the gun used here several times and to hav- 
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ing pled guilty to second-degree murder in another case; the State asked defendant 
whether he had fired the gun in that case, defense counsel objected and the court sus- 
tained the objection; after a lengthy review out of the presence of the jury, the State 
agreed not to pursue that inquiry; and the court stated to the jury that the objection 
was sustained. State v. Tucker, 235. 


§ 568 (NCI4th Rev.). Mistrial; hearsay testimony 


The trial court did not err in a capital prosecution for first-degree murder and 
other crimes by denying defendant’s motion for a mistrial based on the repeated elic- 
itation of hearsay testimony concerning a comment defendant had made about the vic- 
tim. State v. Hill, 275. 


§ 586 (NCI4th Rev.). Grounds for dismissal; defendant’s constitutional 
rights flagrantly violated © 


Once the district court has transferred jurisdiction over a juvenile to the superi- 
or court, the superior court has authority to review criminal pleadings filed against the 
defendant in superior court and to dismiss those pleadings if defendant’s rights were 
flagrantly violated and there is irreparable prejudice to defendant’s preparation of his 
case, State v. T.D.R., 489. 


§ 690 (NCHMth Rev.). Peremptory instructions involving particular mitigating 
circumstances in capital cases generally 


There was no plain error in a capital resentencing in the trial court’s peremptory 
instructions on mitigating circumstances where defendant contended that the 
peremptory instruction given by the judge failed to make clear the uncontroverted 
nature of the evidence, but the court’s instruction conformed with the North Carolina 
Pattern Jury Instructions and properly allowed the jury to determine the credibility of 
the evidence. State v. Adams, 48. 


The trial court did not err in a capital resentencing proceeding by not giving a 
peremptory instruction that defendant generally maintained a good and loving rela- 
tionship with his parents and other family members. Ibid. 


The trial court did not err in a capital resentencing by not peremptorily instruct- 
ing the jury that defendant had a level of maturity that would reduce his culpability 
where the evidence concerning his maturity level was not uncontroverted. Ibid. 


Although defendant was only twenty-two and a half years old when he murdered 
the victim, his mental and physical maturity, experience, and prior criminal history 
supported the trial court’s denial of defendant’s request for a peremptory instruction 
on the (f)(7) mitigating circumstance of age. State v. Warren, 309. 


The trial court erred in the denial of defendant’s request for a peremptory instruc- 
tion on the nonstatutory mitigating circumstance that he had graduated from a truck- 
driving school, but this error was harmless beyond a reasonable doubt. Ibid. 


The trial court did not err in a capital sentencing proceeding by not giving a 
peremptory instruction on the circumstance that defendant had a severe personality 
disorder. State v. Richmond, 412. 


The trial court did not err in a capital sentencing hearing by not giving peremp- 
tory instructions on the mitigating circumstances concerning defendant’s childhood. 
Ibid. 


The trial court did not err in a capital sentencing proceeding by not giving a 
peremptory instruction on the mitigating circumstances that defendant confessed to 
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law enforcement officers and that he cooperated with law enforcement officers upon 
his arrest. Ubid. 


The court did not err in a capital sentencing hearing by not giving a peremptory 
instruction that defendant would adjust well to prison life. Ibid. 


The trial court did not err in a capital sentencing proceeding by not giving a _ 
peremptory instruction that defendant has expressed remorse. Ibid. 


The trial court did not err in a capital sentencing hearing by not giving a peremp- 
tory instruction that defendant has exhibited good conduct in jail. Tbid. 


The trial court did not err during a capital sentencing proceeding by not giving a 
peremptory instruction that defendant has helped other inmates develop their reli- 
gious faiths. ibid. 


§ 692 (NCIH4th Rev.). Peremptory instructions involving particular mitigating 
circumstances in capital cases; defendant influenced by 
mental or emotional disturbance 


The trial court did not err m a capital sentencing hearing by refusing to peremp- 
torily instruct the jury on the mitigating circumstance that defendant was under the 
influence of a mental or emotional disturbance at the time of the murders. State v. 
Richmond, 412. 


§ 693 (NCI4th Rev.). Peremptory instructions involving particular mitigating 
circumstances in capital cases; significant history of 
prior criminal activity 

The trial court did not err in a capital sentencing hearing by denying defendant’s 
request to peremptorily instruct the jury that defendant had no significant history of 
criminal activity where defendant argued that his misdemeanor offenses and his his- 
tory of drug abuse do not constitute a significant history of prior criminal activity. 

State v. Stephens, 352. 


There was no plain error in a capital sentencing hearing where defendant con- 
tended that the court did not direct a verdict on the statutory mitigating circumstance 
that defendant had no significant history of prior criminal activity even though the 
State had agreed to stipulate to the fact. Although the trial court did not completely 
eliminate all remarks that might allow jurors discretion in finding the circumstance, 
the trial court in fact directed a verdict on this circumstance. State v. Hill, 275. 


§ 786 (NCI4th Rev.). Instructions; defense of voluntary intoxication 


The trial court did not err in a capital prosecution for the first-degree murders of 
a mother and two children and the first-degree rape of the mother by refusing to 
instruct the jury on voluntary intoxication where the evidence at best showed that 
defendant was intoxicated at some time prior to the murders. State v. Richmond, 
412. | 


§ 805 (NCI4th Rev.). Acting in concert instructions appropriate under the 
evidence generally 


The trial court did not erroneously instruct the jury on acting in concert in a pros- 
ecution for first-degree murder by torture where defendant contended that there was 
insufficient evidence to prove that each of the codefendants shared a common plan or 
scheme to intentionally inflict torture on the victim and that the instruction lessened 
the State’s burden of proof. Premeditation and deliberation is not an element of first- 
degree murder by torture or felony murder, and intent to kill is not an essential ele- 
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ment of first-degree murder either by torture or under the felony murder rule. State 
v. York, 79. 


§ 878 (NCI]4th Rev.). Additional instructions after retirement of jury, general- 
ly; permissible reasons for giving additional] instructions 


When the jury asked during deliberations why a person whose name had been 
mentioned in the evidence did not testify, the trial court properly instructed the jury 
to decide the case based on the evidence presented and was not required to reinstruct 
the jury to consider arguments of counsel. State vy. Sidden, 218. 


§ 923 (NCI4th Rev.). Polling the jury generally 


The trial court did not err in a capital first-degree murder prosecution by asking 
the jurors to raise their hands after the verdict was returned if that was their verdict; 
no request for an individual polling of the jurors was made, there is nothing to suggest 
that the trial court undertook on its own motion to poll the jurors individually, and the 
procedure followed by the court merely served to insure that the record reflected the 
fact that the written verdicts were returned in open court and were unanimous. State 
v. Flowers, 1. | 


§ 925 (NCI4th Rev.). Manner of polling jury 


There was no error in a capital sentencing proceeding in the manner in which 
some of the jurors were polled regarding their recommendation of three death sen- 
tences where the clerk failed to ask some of the jurors “Do you still assent thereto?” 
State v. Richmond, 412. 


§ 1114 (NCI4th Rev.). Fair Sentencing Act; required findings generally 


The trial court erred when sentencing defendant for conspiracy to murder under 
the Fair Sentencing Act by imposing a sentence in excess of the presumptive without 
first making findings in aggravation. State v. Flowers, 1. 


§ 1129 (NCI4th Rev.). Aggravating factors under Fair Sentencing Act; prohi- 
bition on use of evidence of element of offense 


The trial court did not err when imposing a sentence under the Fair Sentencing 
Act for conspiracy to commit first-degree murder by finding the statutory aggravator 
that defendant induced another to commit the offense where the State introduced evi- 
dence tending to prove inducement in addition to that tending to prove agreement and 
the court did not need to rely on evidence necessary to prove the crime when finding 
the aggravating factor. State v. Mickey, 508. | 


§ 1227 (NCI4th Rev.). Mitigating factors under Fair Sentencing Act; applica- 
bility of jury’s findings in sentencing phase of capital 
case 


There was no prejudicial error when the trial court sentenced defendant under 
the Fair Sentencing Act for conspiracy to commit first-degree murder without finding 
the mitigating factor that he had no record. of criminal convictions after peremptorily 
instructing the jury in the capital sentencing hearing to find the nonstatutory mitigat- 
ing circumstance that defendant had no prior criminal convictions. State v. Mickey, 
508. 


§ 1335 (NCI4th Rev.). Capital punishment; submission and competence of 
evidence generally 

The trial court did not deprive defendant of his right to confront witnesses 

against him in a capital resentencing by allowing the State to disregard a stipulation 
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from the first sentencing proceeding that there was insufficient evidence to prove that 
defendant had an intent to rape the victim where the doctor who performed the autop- 
sy was deceased at the time of the resentencing. State v. Adams, 48. 


There was no plain error in a capital resentencing where the trial court admitted 
medical testimony that the victim may have survived if treated. Ibid. 


The trial court did not abuse its discretion in a capital resentencing by admitting 
evidence concerning the punishment defendant received for an infraction of prison 
rules where defendant argued that the evidence may have left the jury with the impres- 
sion that defendant was not subject to any real control in prison. Ibid. | 


A videotape. of the disinterment of the murder victim’s body was properly admit- 
ted in a capital sentencing proceeding to illustrate an officer's testimony about defend- 
ant’s treatment and concealment of the body and to show defendant’s intent to kill, 
malice, premeditation, and deliberation. State v. Warren, 309. 


§ 1338 (NCI4th Rev.). Capital punishment; submission and competence of 
evidence; prior criminal record or other crimes 


The trial court did not err during a capital sentencing hearing by admitting into 
- evidence four misdemeanor warrants where defendant contended that the warrants 
- contained hearsay. The Rules of Evidence do not apply in capital sentencing proceed- 
ings and the evidence on the warrants was probative of an aggravating circumstance. 
State v. Gray, 143. 


The trial court did not err in a capital sentencing proceeding by nes the tes- 
- timony of the father of a prior murder victim in which he identified photographs of his 
daughter at the crime scene and the autopsy and testified about the cause of death. 
State v. Richmond, 412. 


The trial court did not err in a capital sentencing proceeding by admitting testi- 
mony from the father of a prior murder victim that his daughter was survived by two 
small children. Ibid. 


§ 1340 (CNCI4th Rev.). Capital punishment; submission and competence of 
evidence; aggravating and mitigating circumstances, 
generally 


There was no plain error in a capital resentencing where the trial court evened 
evidence of defendant’s remorse; there is no way to know from the record what 
defendant was “sorry about” when his family saw him in jail. State v. Adams, 48. 


The trial court did not err during a capital sentencing hearing by preventing 
defendant from introducing a conversation which occurred between defendant’s girl- 
friend and the wife of his accomplice immediately prior to the murder which defend- 
ant contended supported the mitigating circumstance that he played only a minor role 
in the murders. Although it has been held that the rules of evidence may be relaxed 
during the sentencing phase when the statements are relevant and trustworthy, the 
Supreme Court has never stated that the rules of evidence should be totally aban- 
doned. State v. Stephens, 352. 


§ 1342 (NCI4th Rev.). Capital punishment; submission and competence of 
evidence; aggravating and mitigating circumstances; 
prior criminal record or other crimes 

The trial court did not err in a capital sentencing proceeding by admitting defend- 


ant’s previous felony indictments into evidence to support the prior capital felony and 
prior violent felony aggravating circumstances. State v. Flowers, 1. 
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Postmortem photographs of a woman defendant previously murdered in South 
Carolina were properly admitted in defendant’s capital sentencing proceeding to illus- 
trate an officer’s testimony and to support the existence of the previous conviction of 
a violent felony aggravating circumstance. State v. Warren, 309. 


§ 1348 (NCI4th Rev.). Capital punishment; instructions; parole eligibility 


The trial court did not err in a capital sentencing proceeding by rejecting defend- 
ant’s request for a jury instruction informing jurors that defendant is ineligible for 
parole under his federal sentence. State v. Richmond, 412. 


§ 1349 (NCI4th Rev.). Capital punishment; instructions; aggravating and 
Initigating circumstances generally 


A first-degree murder defendant’s constitutional rights were not violated by the 
trial court’s instruction to the jury that mitigating circumstances must outweigh aggra- 
vating circumstances. State v. Stephens, 352. 


The trial court did not err in a capital sentencing hearing in its instructions by not 
allowing the jury to consider evidence as mitigating if it found that the nonstatutory 
mitigating circumstance had no value. Ibid. 


§ 1351 (NCI4th Rev.). Capital punishment; unanimous decision as to mitigat- 
ing circumstances 


The Issues and Recommendation as to Punishment form submitted to the jury in 
a capital sentencing proceeding did not unconstitutionally require unanimity from 
jurors in order to find the statutory catchall mitigating circumstance. State v. Smith, 
453. 


| § 1353 (NCI4th Rev.). Capital punishment; instructions; duty to recommend 
death sentence 


The pattern jury instruction for capital sentencing imposing a duty upon the jury — 
to return a recommendation of death if it finds the mitigating circumstances insuffi- 
cient to outweigh the aggravating circumstances and the aggravating circumstances 
sufficiently substantial to call for the death penalty is constitutional. State v. 
Stephens, 352. 


§ 1358 (NCI4th Rev.). Capital punishment; sentence recommendation as 
binding on court 


The trial court did not have the authority to set aside the jury's verdict recom- 
mending the death penalty. State v. Sidden, 218. 


§ 1359 (NCI4th Rev.). Capita] punishment; consideration of aggravating cir- 
cumstances generally 


A defendant was not deprived of due process in a capital resentencing where the 
State was allowed to disregard a stipulation from the first sentencing proceeding that 
there was insufficient evidence to prove defendant had an intent to rape the victim. 
State v. Adams, 48. 


A defendant’s right not to be subjected to double jeopardy in the capital resen- 
tencing proceeding did not preclude submission of aggravating circumstances not 
submitted or supported at the first capital sentencing proceeding. Ibid. 

The trial court did not err by submitting in a capital sentencing proceeding both 
the (e)(5) aggravating circumstance that the murder was committed while defendant 
was engaged in arson and the (e)(10) aggravating circumstance that defendant know- 
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ingly created a great risk of death to more than one person by means of a weapon 
which would normally be hazardous to the lives of more than one person, even though 
both circumstances were based on the fact that defendant committed the murder by 
means of arson, since the circumstances address different aspects of defendant’s char- 
acter. State v. Smith, 453. 


§ 1360 (NCI4th Rev.). Capital punishment; consideration of aggravating cir- 
cumstances; notice 


The trial court did not err in a capital sentencing proceeding by denying defend- 
ant’s motion to require the prosecution to disclose the aggravating circumstances that 
it intended to rely upon during the sentencing phase of the trial. State v. Stephens, 
302. 


§ 1363 (NCI4th Rev.). Capital punishment; particular aggravating circum- 
stances; previous conviction for capital felony 


The trial court did not err in a capital sentencing proceeding by submitting both 
the aggravating circumstance that defendant had previously been convicted of a capi- 
tal felony and that defendant had previously been convicted of a felony involving the 
use or threat of violence where the prior convictions all arose from the same transac- 
tion. State v. Flowers, 1. 


§ 1364 (NCI4th Rev.). Capital punishment; particular aggravating circum- 
stances; previous conviction for felony involving 
violence 


Any error was harmless in a capital sentencing proceeding where the court sub- 
mitted defendant’s 1982 conviction for armed robbery as one of the felonies support- 
ing the aggravating circumstance that defendant had been convicted of a felony involv- 
ing the use or threat of violence but that conviction was the underlying felony for a 
felony murder conviction and judgment had been arrested on that robbery conviction. 
State v. Flowers, 1. 


The trial court did not err in a capital sentencing proceeding by submitting both 
the aggravating circumstance that defendant had previously been convicted of a capi- 
tal felony and that defendant had previously been convicted of a felony involving the 
use or threat of violence where the prior convictions all arose from the same transac- 
tion. The jury logically could not have used evidence of one aggravating circumstance 
to support the other. Ibid. 


The trial court properly submitted defendant’s conviction for first-degree murder 
in South Carolina for consideration under the previous conviction for a felony involv- 
ing violence aggravating circumstance where defendant committed the South Carolina 
murder before he committed the murder in this case and was convicted of it prior to 
this capital sentencing proceeding, even though his South Carolina conviction did not 
precede the murder at issue. State v. Warren, 309. 


§ 1369 (NCI4th Rev.). Capital punishment; particular aggravating circum- 
stances; capital felony committed during, or because 
of, exercise of official duty 


The trial court did not err in a capital sentencing proceeding by submitting the 
aggravating circumstances that the murder was committed to disrupt or hinder the 
lawful exercise of a governmental function and that the murder was committed against 
this victim because of the exercise of her official duty as a witness. State v. Gray, 143. 
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There was sufficient evidence in a capital sentencing proceeding to submit the 
aggravating circumstance that the murder was committed because of the victim’s role 
as a witness where the State introduced four criminal warrants against defendant 
which were based on acts of violence against the victim, with the victim listed as the 
complainant on each warrant. Ibid. 

The trial court did not err in a capital sentencing proceeding by submitting the 
aggravating circumstance that the murder was committed to disrupt or hinder the law- 
ful exercise of a governmental function where defendant and his wife were engaged in 
a bitter divorce action and the jury could reasonably find that one reason defendant 
killed his wife was to stop this action against him. Ibid. 


§ 1370 (NCI4th Rev.), Capital punishment; particular aggravating circum- 
stances; particularly heinous, atrocious, or cruel 
offense 

The trial court’s instruction on the especially heinous, atrocious, or cruel aggravat- 

ing circumstance was not unconstitutionally vague and overbroad. State v. Flowers, 1. 

The aggravating circumstance that a murder was especially heinous, atrocious, or 
cruel is not unconstitutionally vague and overbroad. State v. Gray, 143. 


§ 1372 (NCI4th Rev.). Capital punishment; particular aggravating circum- 
stances; particularly heinous, atrocious or cruel 
offense; evidence sufficient to support finding 


There was sufficient evidence in a-capital sentencing proceeding to submit the 
especially heinous, atrocious or cruel aggravating circumstance. State v. Gray, 143. 


§ 1374 (NCI4th Rev.). Capital punishment; particular aggravating circum- 
stances; murder as course of conduct 
The course of conduct aggravating circumstance for first-degree murder is not 
unconstitutionally vague and overbroad. State v. Stephens, 352. 


§ 1375 (NCI 4th Rev.). Capital punishment; consideration of mitigating cir- 
cumstances; instructions 

The trial court did not err in a capital sentencing proceeding in its instructions on 
mitigating circumstances where the defendant alleged that the instructions failed to 
make a meaningful or readily understandable distinction between statutory and non- 
statutory mitigating circumstances. State v. Flowers, 1. 

The trial court did not err in a capital sentencing hearing in its instructions on 
statutory mitigating circumstances where a reasonable interpretation of the instruc- 
tions, construed contextually, could not have misled jurors to believe they could dis- 
regard any statutory mitigating circumstances found to exist. State v. Stephens, 352. 

The trial court did not err in a capital sentencing proceeding by charging the jury 
as to statutory mitigating circumstances that they had mitigating value but that the 
weight was up to the jury. State v. Gray, 143. 

The trial court did not err in instructing the jury that one or more jurors would 
have to believe a submitted nonstatutory mitigating circumstance had mitigating value 
in order for the jury to find it. State v. Sidden, 218. 


§ 1382 (NCI4th Rev.). Capital punishment; particular mitigating circum- 
stances; lack of prior criminal activity 


The trial court did not err in capital sentencing proceeding by charging on the 
mitigating circumstance that defendant has no significant history of prior criminal 


ed 
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activity where defendant had no convictions, but there was evidence that he had com- 
mitted crimes against his wife, the murder victim, for which he had been charged. 
State v. Gray, 143. 


Defendant’s murder of the victims’ father just prior to the murders of the victims 
constitutes “prior criminal activity” for purposes of the “no significant history of prior 
criminal activity” mitigating circumstance even though it was part of the course of 
conduct in which the victims were murdered. State v. Sidden, 218. 

The trial court did not err by failing to submit the “no significant history of prior 
criminal activity” mitigating circumstance to the jury in a capital sentencing proceed- 
ing where defendant had been dealing in the illegal sale of alcohol and drugs and mur- 
dered the victims’ father prior to killing the victims. Ibid. 

The trial court did not err to defendant’s prejudice by submitting, over defend- 
ant’s objection, the (f)(1) mitigating circumstance that defendant had no significant 
history of prior criminal activity. State v. Smith, 453. 


§ 1384 (NCH4th Rev.). Capital punishment; particular mitigating circum- 
stances; mental or emotional disturbance © 
The trial court did not err in a capital sentencing hearing by not submitting the 
statutory mitigating circumstance of mental or emotional disturbance. State v. Hill, 
275. 


§ 1385 (NCI4th Rev.). Capital punishment; particular mitigating circum- 
_ stances; intoxication 
The proposed capital mitigating circumstances that defendant had long-standing 
alcohol and cocaine abuse problems and that the use of alcohol and drugs tended to 
make him violent were subsumed by other circumstances. State v. Richmond, 412. 


§ 1388 (NCI4th Rev.). Capital punishment; particular mitigating circum- 
stances; impaired capacity 
The trial court did not err during a capital sentencing hearing by not submitting 
the statutory mitigating circumstance of impaired capacity where the testimony did 
not establish that defendant’s personality characteristics affected his ability to under- 
stand and control his actions. State v. Hill, 275. 


§ 1390 (NCI4th Rev.). Capital punishment; particular mitigating circum- 
stances; age of defendant 
There was no error in a capital sentencing proceeding where the trial court submit- 
ted to the jury the nonstatutory circumstance that defendant led an uneventful, law- 
abiding life for 42 years and also submitted the statutory mitigating circumstance as to 
defendant’s age, realized the mistake, asked the jury to strike anything that had been said 
about the nonstatutory mitigator, and correctly charged on it. State v. Gray, 143. 


§ Bae (NCI4th Rev.). Capital punishment; other mitigating circumstances 
arising from the evidence 

There was no prejudicial error in a capital sentencing proceeding in not submit- 
ting as a mitigating circumstance that the defendant has demonstrated an ability to 
adjust well in prison and could be of service to fellow prisoners by working as a den- 
tal assistant. State v. Gray, 143. 

The trial court did not err in refusing to submit to the jury in a capital sentencing 
proceeding the mitigating circumstance that defendant’s codefendant received a life 
sentence. State v. Sidden, 218. 


718 ANALYTICAL INDEX 


CRIMINAL LAW—Continued 


Assuming defendant’s evidence would have supported the submission of the 
requested nonstatutory mitigating circumstance that defendant is likely to adjust well 
in the future in prison, the trial court’s failure to submit this mitigating circumstance 
was harmless error where other mitigating circumstances were submitted which 
allowed the jury to consider defendant’s evidence. Ibid. 


Although it was not clear in a capital sentencing proceeding that the proposed 
mitigating circumstance that defendant was never given proper psychological treat- 
ment had mitigating value, that circumstance was subsumed by others which were 
submitted. State v. Richmond, 412. 


The proposed capital mitigating circumstance that defendant had a positive influ- 
ence on other inmates was subsumed by submitted circumstances. Ibid. 


The proposed capital mitigating circumstance that defendant sought forgiveness 
from God was subsumed in other circumstances. Ibid. , 


§ 1402 (NCI4th Rev.). Death penalty held not excessive or disproportionate 


A sentence of death was not disproportionate where defendant was convicted on 
the theory of premeditation and deliberation and felony murder, multiple aggravating 
circumstances were found, the especially heinous, atrocious or cruel aggravating cir- © 
cumstance was found, defendant did not exhibit remorse and concern for the victim’s 
life, the victim was murdered in the sanctity of her own home, and there was no evi- 
dence of any impairment of defendant’s ability to appreciate the criminality of his con- 
duct. State v. Adams, 48. . 


A sentence of death for first-degree murder was not disproportionate where the 
case was distinguished from those in which the death penalty was disproportionate by 
the fact that this defendant was lawfully incarcerated because of a prior murder con- 
viction; defendant was convicted under the theory of premeditation and deliberation; 
the victim’s death by beating and stabbing was found to be especially heinous, atro- 
cious, or cruel; the victim suffered great physical and psychological pain before death; 
and the jury found more than one aggravating circumstance and no mitigating cir- 
cumstances. State v. Flowers, 1. 


A sentence of death was not disproportionate. State v. Gray, 143; State v. 
Tucker, 235; State v. Hill, 275; State v. Stephens, 352; State v. Richmond, 412. 


Sentences of death imposed upon defendant for the first-degree murders of two 
young boys were not excessive or disproportionate. State v. Sidden, 218. 


A sentence of death imposed upon defendant for first-degree murder was not 
excessive or disproportionate where the jury found the previous conviction of a vio- 
lent felony aggravating circumstance and defendant had previously been convicted of 
another first-degree murder. State v. Warren, 309. | 


A sentence of death imposed upon defendant for first-degree murder was not 
excessive or disproportionate where the jury found five aggravating circumstances, 
defendant burned an apartment building in the early morning hours in an attempt to 
eliminate witnesses who might testify against him regarding his theft of mail from the 
building, and the victim was killed and two other tenants suffered severe burns and 
other injuries. State v. Smith, 453. — 
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§ 16 (NCHM4th). Recording of easement 


The trial court erred by granting DOT a right-of-way across defendant’s land 
where the predecessor to DOT acquired a right-of-way in 1952 pursuant to an agree- 
ment with defendants’ predecessors in title, the right-of-way agreement was never 
recorded, and it was stipulated that defendants were bona fide purchasers for value. 
Dept. of Transportation v. Humphries, 649. 


ELECTION OF REMEDIES 


§ 2 (NC]4th). When doctrine is not applicable 


A plaintiff may maintain both a suit against a state agency in the Industrial Com- 
mission under the Tort Claims Act and a suit against the negligent agent or employee 
in the General Court of Justice for common law negligence. Meyer v. Walls, 97. 


ESTOPPEL 


§ 18 (NCI4th). Equitable estoppel; conduct of party asserting estoppel 
generally 


The doctrine of equitable estoppel could not be applied in defendant pediatri- 
cian’s favor if the jury finds that plaintiffs’ attorney’s assurances to defendant that he 
had no reason to consider her a potential defendant in a malpractice action were 
premised upon her lack of involvement in an infant’s care immediately after his birth 
and that defendant knowingly misrepresented her involvement and knew that plain- 
tiffs’ attorney relied on this misrepresentation in making assurances to her. Creech v. 
Melnik, 520. 


EVIDENCE AND WITNESSES 


§ 90 (NCI4th). Grounds for exclusion of relevant evidence; conjectural or 
speculative nature of evidence 


The trial court did not err in a capital prosecution for first-degree murder by 
excluding from evidence a deposit ticket and cash register tape which defendant con- 
tends were some proof that the victim had purchased a stun gun found next to the 
body. The evidence did not show that the sale was to a woman, that it was made to the 
victim, or there was a sale of a stun gun; there was as much chance of confusion if the 
evidence had been introduced as there was that any fact would have been proved. 
State v. Gray, 143. 


§ 173 (NCI4th). Facts indicating state of mind of victim or witness 


An accomplice’s testimony about a bad dream she had immediately after her 
arrest was relevant in a first-degree murder trial to establish the emotional state 
underlying the accomplice’s reason for recanting in her diary her earlier implication of 
defendant in the victim’s murder where the accomplice claimed her recantations were 
based on fear caused by what she had done and threats to kill her. State v. Jones, 
193. 


§ 221 (NCI4th). Events following crime generally 


The trial court did not err in a prosecution for first-degree murder by torture and 
first-degree kidnapping by sustaining the State’s objection to the proposed testimony 
of a cellmate of a codefendant concerning a letter written in prison. The proffered tes- 
timony involved alleged purposes for the codefendant’s actions while in prison and did 
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not concern defendant’s motives for the killing or any actions taken by defendant in 
relation to proving his guilt or innocence, does not go to prove the existence of any 
fact that is of consequence in the determination of the charge, and was collateral and 
irrelevant. State v. York, 79. 

The trial court did not err in a prosecution for first-degree murder by admitting 
evidence that defendant had attended the funeral of the three victims and had served 
as a pallbearer for one of the child victims, including his statement that carrying the 
body of his victim never gave him a bad feeling. State v. Richmond, 412. 


§ 264 (NCI4th). Character or reputation of persons other than the witness 
generally; victim 

The trial court did not err in a capital prosecution for first-degree murder, arson, 

felonious breaking and entering, first-degree rape, and first-degree sexual offense by 

allowing the State’s motion in limine to exclude from the guilt and penalty phases evi- 

dence of the 16-year-old victim’s previous marriage and pregnancy. State v. Hill, 275. 


§ 292 (NCI4th). Other crimes, wrongs or acts not resulting in conviction 


The trial court did not err in a prosecution for first-degree murder and conspira- 
cy to commit murder by denying defendant’s motion to exclude evidence of theft and 
unlawful use of credit cards, prior misconduct for which he had not been charged. Evi- 
dence of defendant’s financial dealings with his co-conspirator was relevant to under- 
standing the leverage defendant exerted in inducing and conspiring with him to com- 
mit murder. State v. Mickey, 508. 


§ 364 (NCI4th). Other crimes, wrongs, or acts; as part of same chain of 
circumstances 


In a prosecution for the murder of two boys, evidence of the murder of their 
father was so intertwined with evidence of the murder of the boys that it was admis- 
sible to show the circumstances of the charged crimes. State v. Sidden, 218. 


§ 502 (NCHth). Relevancy and competency requirement; pleas, plea discus- 
; sions, and related statements generally 

The trial court did not err in a capital prosecution for first-degree murder by 
admitting a letter from defendant to the district attorney which contained statements 
concerning defendant’s desire to plea bargain. State v. Flowers, 1. 


§ 742 (NCI4th). Error in admission of miscellaneous evidence in criminal 
cases; error not prejudicial 


The admission of a deputy’s unsolicited and brief hearsay testimony in a murder 
and robbery trial that a witness told him that she had seen what appeared to be blood 
in the bathtub in defendant’s trailer did not constitute prejudicial error requiring a new 
trial in light of the extensive evidence of defendant's guilt. State v. Jones, 193. 


§ 762 (NCI4th). Cure of prejudicial error by admission of other evidence; 
testimony of similar import brought out or established by 
objecting party 

Assuming that an affidavit in which defendant's son lied about his whereabouts 
at the time of the shooting was not discoverable, it could not have prejudiced defend- 
ant because defendant and his son had testified that defendant had told his son to lie 

and the affidavit could only have been cumulative evidence. State v. Gray, 143. 
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§ 763 (NCI4th). Cure of prejudicial error in admission of evidence; sub- 
stance of incompetent testimony established by competent 
evidence 


There was no plain error in a prosecution for first-degree murder by torture and 
first-degree kidnapping where the trial court allowed hearsay testimony by an SBI 
agent regarding blood tests conducted by an SBI lab where blood tests from another 
report were properly admitted and their substance was identical. State v. York, 79. 


There was no plain error in a prosecution for first-degree murder by torture and 
first-degree kidnapping where defendant contended that the trial court allowed DNA 
testimony without requiring the State to establish a proper chain of custody, but other 
evidence to the same effect was introduced. Ibid. 


§ 831 (NCI4th). Transcript or oral testimony of tape recorded statement 


The trial court did not err in a prosecution for first-degree murder by torture and 
first-degree kidnapping by denying defendant’s motion to provide the jury with tran- 
scripts of recorded statements given to the police by codefendants where defendant 
had introduced the tape recordings into evidence. State v. York, 79. 


The trial court did not err in a prosecution for first-degree murder by torture and 
first-degree kidnapping by preventing defendant ex mero motu from using transcripts 
of codefendants’ recorded conversations with police officers. Ibid. 


§ 873 (NCI4th). Hearsay evidence; statements not offered to prove truth of 
matter asserted; to explain conduct or actions by witness 


An accomplice’s testimony in a murder trial about her cellmate’s out-of-court 
statements was not hearsay where the testimony was not offered to prove the truth of 
any matter asserted within the statements but rather to explain why the accomplice 
had recanted her earlier statements implicating defendant in the murder. State v. 
Jones, 193. 


§ 876 (NCI4th). Hearsay evidence; statements not offered to prove truth of 
matter asserted; to show state of mind of victim 


The trial court did not err in a capital murder prosecution by admitting as a state 
of mind exception to the hearsay rule testimony from several witnesses as to what the 
victim told them. State v. Gray, 143. 


§ 945 (NCI4th). Exceptions to hearsay rule; statements made at time crime 
was occurring , 


The trial court did not err in a first-degree murder prosecution by admitting tes- 
timony from a jogger that the victim had said, while defendant was holding her on the 
ground, “Mister, please don’t leave. If you leave, he’ll kill me.” State v. Gray, 143. 


§ 961 C(NCHth), Exeptions to hearsay rule; statements for purposes of med- 
ical diagnoses or treatment generally 


There was no plain error in a prosecution for first-degree murder in the admis- 
sion of the testimony of the victim’s doctor, who testified that the victim came to see 
him at his home and told him that defendant had tried to choke her and sexually 
assault her, that defendant had threatened to kill her, that the children were scream- 
ing, and that she and defendant had been seeing a marriage counselor but that the 
counselor had stopped seeing them because she was afraid of defendant. State v. 
Gray, 143. ; 
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§ 1006 (NCI4th). Hearsay evidence generally; residual exception 


There was no plain error in a capital prosecution for first-degree murder where 
the court admitted testimony that the victim had told the witness that defendant had 
attempted to rape her. State v. Gray, 143. 


The trial court did not err in a capital prosecution for first-degree murder by 
admitting under the residual hearsay exception testimony that the victim had dis- 
played a bruise on her hip and had told the witness that defendant, her estranged hus- 
band, had forced his way into her apartment, pushed her against a wall, and attempt- 
ed to force her head into a toilet. Hbid. 


§ 1064 (NCI4th). Flight as implied admission generally 


There was no plain error in a capital prosecution for first-degree murder where 
defendant contends that the court allowed evidence of flight to be used as evidence of 
premeditation and deliberation by not giving the portion of the pattern jury instruction 
which said that the evidence could not be so used. State v. Gray, 143. 


§ 1256 (NCI4th). Confessions and other inculpatory statements; invocation 
of right to counsel; particular conduct as police initiation 
of conversation or interrogation 


The trial court did not err in a capital prosecution for first-degree murder by not 
excluding testimony from a jailer that he had asked defendant if there was anything 
else he could do for defendant as he was putting him into a cell and defendant replied, 
“No. At least now I can get a good night’s sleep.” The question by the jailer was not 
designed to elicit incriminating evidence. State v. Gray, 143. 


§ 1260 (NCI4th). Confessions and other inculpatory statements; right to 
remain silent; post-invocation communication initiated by 
defendant 


The trial court did not err in a capital prosecution for first-degree murder by not 
suppressing defendant’s confession to an SBI agent where defendant initially exer- 
cised his right to remain silent, wrote a letter to the district attorney admitting that he 
committed the murder and requesting removal of his attorneys, the agent met with 
defendant at the request of the district attorney, defendant was advised of and waived 
his rights, and defendant then confessed. State v. Flowers, 1. 


§ 1345 (NCI4th). Confessions and other inculpatory statements; voluntari- 
ness of waiver of rights generally 


Statements made by a first-degree murder defendant at an interrogation on 4 
November were properly admitted as evidence where the court properly found that 
defendant waived his Fifth Amendment rights prior to making those statements, 
although defendant had contended that a request for counsel from a prior arrest and 
interrogation on another charge preserved his right to have counsel present at all 
future interrogations. State v. Peterson, 253. 


§ 2171 (NCI4th). Basis or predicate for expert’s opinion, generally; necessi- 
ty to disclose facts underlying conclusion; request to state 


The trial court properly permitted the State to cross-examine defendant's expert 
witness in a capital sentencing proceeding about bad acts defendant committed prior 
to the murder in this case since (1) defendant opened the door, and (2) the cross- 
examination was proper to explore the basis for the expert’s opinion and diagnosis. 
State v. Warren, 309. 
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§ 2670 (NCI4th). Privileged communications; physician and patient; disclo- 
sure by court order; findings required 


The trial court did not err by ordering the disclosure of defendant’s medical 
records from jail without a specific finding that disclosure was necessary to a proper 
administration of justice since such finding is implicit in the admission of the records 
into evidence. State v. Smith, 453. | 


§ 2671 (NCI4th). Privileged communications; physician and patient; propri- 
| ety of disclosure of particular privileged information 


The trial court did not err by ordering the disclosure of defendant’s medical 
records from jail where defendant sought to, suppress statements he made to the 
police while in jail on the ground that he was suffering from controlled substance 
withdrawal and was in no condition mentally to give statements to the police. State 
v. Smith, 453. : 


§ 2812 (NCI4th). Leading questions; hostile witness; determination by court 


The trial court did not abuse its discretion in a prosecution for first-degree mur- 
der by torture and first-degree kidnapping by denying defendant’s request to have one 
of his witnesses declared hostile where the court allowed defense counsel consider- 
able latitude in examining the witness and defense counsel succeeded in eliciting the 
full substance of the testimony desired by defendant. State v. York, 79. 


§ 2851 (NCI4th). Refreshing memory; records 

The trial court did not err in a prosecution for first-degree murder by torture and 
first-degree kidnapping by allowing a captain in the sheriff's department to read dur- 
ing his testimony from notes he took of his interview with defendant where the use of 
the notes was for the purpose of refreshing recollection to facilitate accurate testi- 
mony and did not violate the present recollection refreshed rule. State v. York, 79. 


§ 3081 (NCI4th). Impeachment; inconsistent or contradictory statements; 
statements made to officials or investigators 
A deputy sheriff’s testimony that a witness had told her that defendant had been 
taken to Tennessee by a third person was properly admitted to impeach the witness's 
denial on cross-examination that she had notified authorities of defendant’s flight to 
another state. State v. Jones, 193. 


§ 3096 (NCI4th). Impeachment of credibility; inconsistent or contradictory 
statements; generally; material or collateral matter 


The trial court did not err in a capital prosecution for first-degree murder by 
allowing the state to play for the jury on rebuttal a recording of a telephone conver- 
sation between defendant and the victim. State v. Gray, 143. 


§ 3158 (NCI4th). Corroboration and rehabilitation; character and reputa- 
tion; specific instances of conduct 


The admission of an FBI agent’s testimony that the FBI had used information pro- 
vided to it by a State’s witness on twenty different occasions did not permit the agent 
to promote the credibility of the witness by testimony as to specific instances of con- 
duct in violation of Rule 608(b) and was not plain error. State v. Sidden, 218. 
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§ 3174 (NCM4th). Corroboration and rehabilitation; opinion as to consisten- 
cy of statements 


The admission of an officer’s opinion that the testimony of an eyewitness was 
basically the same as statements he had made to officers was not plain error. State v. 
Sidden, 218. 


§ 3189 (NCI4th). Testimony by particular corroborating witness; law 
enforcement officials; statements of witnesses generally 


The trial court did not err in a conspiracy and murder prosecution by admitting 
an unsworn statement to an investigating officer where the witness testified that 
defendant had solicited him to commit the murder and that he had sold defendant the 
murder weapon, and his earlier statement to investigators, with portions removed, 
was admitted to corroborate the trial testimony. The removed portions would be more 
accurately characterized as new or additional facts. State v. Mickey, 508. 


HOMICIDE 


§ 232 (NCI4th). Sufficiency of evidence; first-degree murder; eyewitness and 
other corroborative evidence 


The evidence was sufficient to support defendant’s conviction of first-degree 
murder where it tended to show that defendant entered the home of his mother-in-law 
carrying a 12-gauge shotgun and shot his wife to death in front of two witnesses with- 
out any threat from his wife to him. State v. Chance, 566. 


§ 262 (NCI4th). Sufficiency of evidence; what constitutes murder in perpe- 
tration of felony; unbroken chain of events 


The trial court did not err by not dismissing a felony murder charge where the 
evidence tended to show that defendant stole merchandise from a Super K-Mart Cen- 
ter, shot at two employees in an effort to avoid apprehension, fatally wounding one, 
and at two law enforcement officers, and that the entire incident consumed less than 
two minutes. State v. Tucker, 235. 


§ 349 (NCI4th). Lesser offenses to first-degree murder; second-degree mur- 
der generally 


The trial court did not err in a capital prosecution for first-degree murder of a 
mother and two children by refusing to submit second-degree murder in connection 
with the murder of the two children. A rational trier of fact could not have convicted 
defendant of second-degree murder under this evidence. State v. Richmond, 412. 


§ 419 (NCH4th). Instructions; malice; criminal intent 


The trial court did not err in its charge on first-degree murder by including in its 
malice instruction wanton acts manifesting depravity of mind, a heart devoid of a 
sense of social duty, and the callous disregard for human life. State v. Richmond, 412. 


§ 552 (NCI4th). Instructions; second-degree murder as lesser included 
offense of premeditated and deliberate murder; lack of evi- 
dence of lesser crime 


The trial court did not err in the capital prosecution of a prison inmate for the 
first-degree murder of another inmate by not instructing the jury on second-degree 
murder as a possible verdict where evidence of the lesser included offense was total- 
ly lacking. State v. Flowers, 1. 
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In a prosecution for first-degree murder and attempted first-degree murder aris- 
ing from an apartment building fire set by defendant, defendant's self-serving state- 
ment to officers that he set the fire as a prank was not sufficient evidence of his lack 
of premeditation and deliberation to entitle him to an instruction on second-degree 
murder and attempted second-degree murder where the evidence indicated that 
defendant burned the apartment building in an attempt to eliminate witnesses who 
might be able to testify against him regarding his theft of mail from the building. State 
v. Smith, 453. | 


§ 583 (NCI4th). Instructions; acting in concert 


There was no plain error in a capital prosecution for first-degree murder in the 
trial court’s instruction on acting in concert. State v. Flowers, 1. 


§ 603 (NCI4th). Instructions; self-defense; necessity of evidence generally 


The trial court did not err in a capital prosecution for first-degree murder by 
refusing to charge on self-defense where all of the exculpatory evidence was that the 
shooting was accidental. State v. Gray, 143. 


§ 688 (NCI4th). Instructions; misadventure or accidental death; where 
actions of defendant were intentional . 


The trial court did not err in a prosecution for first-degree murder by torture and 
first-degree kidnapping by denying defendant’s request for jury instructions on acci- 
dental death, death by misadventure, and intervening agency. State v. York, 79. 


INFANTS OR MINORS 


§ 35 (NCI4th). Custody and visitation; who may institute proceedings 


A natural parent whose parental rights were terminated for abuse and neglect did 
not have standing to seek custody of his biological children as an “other person” under 
G.S. 50-13.1(a). Krauss v. Wayne County DSS, 371.: 


§ 99 (NCI4th). Transfer to superior court for trial as adult generally 


Once the district court has transferred jurisdiction over a juvenile to the superi- 
or court, the superior court has authority to review criminal pleadings filed against the 
defendant in superior court and to dismiss those pleadings if defendant’s rights were 
flagrantly violated and there is irreparable prejudice to defendant’s preparation of his 
case. State v. T.D.R., 489. 


When read in pari materia, G.S. 7A-608, -609, and -610 were intended to provide a 
juvenile the right to a hearing on the issue of whether his case should be transferred 
to the superior court for trial as in the case of an adult and the rights to be represent- 
ed by counsel, to testify as a witness, to call and examine witnesses, and to produce 
other evidence in his own behalf. Ibid. 


The district court did not abuse its discretion or commit any constitutional error 
in denying a juvenile defendant's motion for a further continuance of his hearing on 
whether jurisdiction of rape and burglary charges should be transferred to superior 
court for trial of defendant as an adult in order that independent psychological evaiu- 
ation could be performed and offered as evidence at the hearing where defendant 
offered no explanation as to why the three months he had to prepare for the hearing 
was insufficient time for him to secure any necessary evidence. Ibid. 


The district court did not err in denying a continuance of a transfer hearing on 
the ground that the juvenile defendant did not have notice that the issue of transfer of 
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jurisdiction to the superior court would be considered at the probable cause hearing. 
Ibid. 


The superior court erred by vacating indictments against a juvenile and purport- 
edly remanding jurisdiction to the district court on the basis of its findings and con- 
clusion that there was no competent expert evidence before the district court on the 
issue of the availability of rehabilitative services for defendant as a juvenile. Ibid. 


§ 121 (NCI4th). Final dispositions generally 


The trial court had the authority to permit a county DSS to cease efforts to 
reunite an abused and neglected juvenile with his parents as part of its order author- 
izing the DSS to initiate an action to terminate parental rights. In re Brake, 339. 


§ 141 (NCH4th). Appeal and review; finality of order appealed from 


An order of the district court transferring jurisdiction over a juvenile to superior 
court for trial as an adult is a “final” order of the court in the juvenile matter so that 
such order is immediately appealable to the Court of Appeals. State v. T.D.R., 489. 


INSURANCE 


§ 8 (NCI4th). Remedies for unfair fixing of rates 


The filed rate doctrine is adopted for application in North Carolina. N.C. Steel, 
Inc. v. National Council on Compensation Ins., 627. 


The filed rate doctrine barred claims by plaintiff employers against defendant 
workers’ compensation carriers and rate organizations for restraint of trade under 
G.S. 75-1, unfair practices under G.S. 75-1.1, and unfair competition in violation of 
G.S. 58-63-15 based on allegations that defendants withheld evidence from the Com- 
missioner of Insurance about servicing carrier fees for residual market workers’ com- 
pensation insurance in a rate case and caused the Commissioner to approve excessive 
rates for compensation insurance. Ibid. 


Cases holding that when an insurer makes a representation as to coverage in a fil- 
ing, it cannot give a lesser coverage in its policies do not apply in an action in which 
plaintiffs alleged that defendant insurance carriers and rate organizations withheld 
information from the Commissioner of Insurance in a rate case and caused the Com- 
missioner to approve excessive rates. Ibid. 


The filed rate doctrine barred plaintiffs’ claims for injunctive relief based on 
alleged illegal activities in the setting of workers’ compensation insurance rates. Ibid. 


§ 472 (NCI4th). Automobile insurance; fire, hail, and the like; insurable 
interest 


The trial court erred in dismissing plaintiff insured’s claim against defendant 
insurer for the value of his leased vehicle which was stolen and destroyed by fire 
because the insurer paid the named loss payee, the lessor, the actual cash value of the 
vehicle where the policy provided that a loss was to be paid “as interest may appear 
to [the insured] and the loss payee.” Hartsell v. Integon Indemnity Corp., 385. 


-§ 509 (NCI4th). Uninsured motorist coverage generally 


Defendant UM carriers were entitled to reduce coverage by the amount of work- 
ers’ compensation benefits received by plaintiff even though the workers’ compensa- 
tion policy was paid for by his employer and the UM policies were paid for by persons 
other than his employer. McMillian v. N.C. Farm Bureau Mut. Ins. Co., 560. 
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§ 571 (NCI4th). Automobile insurance; what constitutes other or nonowned 
automobiles; regular use by insured 


An exclusion in a personal automobile liability policy for a vehicle not named in 
the policy but furnished for the regular use of the named insured precluded liability 
coverage for the named insured while operating a vehicle provided by his employer for 
his regular use even though the policy provided operator coverage for the named 
insured for the “use of any auto.” Hester v. Allstate Ins. Co., 345. 


JUDGES, JUSTICES, AND MAGISTRATES 


§ 38 (NCI4th). Censure or removal; willful misconduct; particular 
illustrations 

A district court judge’s admitted acts of falsifying official court documents by the 
false entry of guilty pleas without the knowledge of defendants constituted willful mis- 
conduct in office as well as conduct prejudicial to the administration of justice that 
brings the judicial office into disrepute and would have warranted removal from 
office, but the Judicial Standards Commission’s recommendation of censure is accept- 
ed in light of the judge’s acknowledgment of wrongdoing, her resignation from office, 
and her agreement not to hold future judicial office in North Carolina. In re Renfer, 
382. 


JURY 


§ 32 (NCI4th). Exemptions and excuses from jury duty generally 

The trial court did not err in a capital sentencing hearing by denying defendant's 
motion to prohibit a district court judge from excusing prospective jurors outside 
defendant’s presence. State v. Stephens, 352. 


§ 120 (NCI4th). Voir dire examination; propriety and scope of examination; 
generally 
The trial court did not err in a capital first-degree murder prosecution in allow- 
ing the State to use leading questions during the jury voir dire. State v. Gray, 143. 


§ 123 (NCI4th). Questions tending to stake out or indoctrinate jurors 

The prosecutor’s questions to prospective jurors inquiring into the ability of the 
jurors to consider the testimony of an interested witness who testified pursuant to a 
plea bargain and to give it the same weight as the testimony of any other witness if 
they found the testimony credible did not constitute an attempt to stake out the jurors 
on the verdict they would render. State v. Jones, 193. 


§ 141 (NCI4th). Voir dire examination; parole procedures 

The trial court did not err during jury selection for a first-degree murder prose- 
cution by not allowing defendant to question prospective jurors about their concep- 
tions of parole eligibility. State v. Gray, 143. 

The trial court in a capital sentencing proceeding did not err by refusing to allow 
defendant to inquire into prospective jurors’ attitudes and beliefs about parole where 
defendant was sentenced under the scheme in which the sentencing alternative to the 
death penalty is life in prison without parole. State v. Smith, 453. 

The trial court did not err in a capital prosecution for first-degree murder by not 
permitting voir dire of prospective jurors regarding their conceptions of parole eligi- 
bility or related questions. State v. Richmond, 412. 
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§ 142 (NCI4th). Voir dire examination; jurors’ decision under given set of 
facts 


The trial court did not err in a capital prosecution by refusing to allow defendant 
to ask prospective jurors whether they would be able to consider mitigating circum- 
stances and impose a life sentence after being informed that defendant had been pre- 
viously convicted of first-degree murder. State v. Richmond, 412. 


§ 145 (NCI4th). Voir dire examination; in relation to cases involving capital 
punishment generally 


The trial court did not abuse its discretion in a capital prosecution for first- 
degree murder by excusing for cause prospective jurors based upon leading questions 
which defendant contends were used to stake jurors to the position from which they 
were disqualified. State v. Flowers, 1. 


§ 146 (NCI4th). Voir dire examination; propriety of instruction to jurors 
regarding death penalty 


It was not error for the trial court in a capital murder trial to tell prospective 
jurors that they must make a recommendation “setting aside personal feelings.” State 
v. Sidden, 218. 


§ 150 (NC14th). Propriety of rehabilitating jurors challenged for cause due 
to opposition to death penalty 


It was within the trial court’s discretion to refuse to permit defendant to rehabil- 
itate jurors excused for cause where the excused jurors stated that their feelings 
would prevent or substantially impair the performance of their duties as jurors. State 
v. Sidden, 218. 


§ 153 (NCI4th). Voir dire examination; whether jurors could vote for death 
penalty 


It was not error for the prosecutor to ask prospective jurors in a capital murder 
trial whether their feelings would prevent or substantially impair their ability to per- 
form their duties to consider fairly the possible punishments even if the question 
called on the jurors to apply a legal standard subjectively. State v. Sidden, 218. 


The trial court did not abuse its discretion during jury selection in a capital pros- 
ecution for first-degree murder by asking a prospective juror whether she could per- 
sonally stand up and recommend the death penalty. State v. Hill, 275. 


§ 215 (NCI4th). Challenges for cause; propriety of seating juror who 
expressed belief in capital punishment 


The trial court did not abuse its discretion during jury selection for a capital pros- 
ecution for first-degree murder and first-degree rape by denying defendant’s challenge 
for cause of a prospective juror where the juror indicated that she would be inclined 
to vote for the death penalty but later stated that she could fairly consider both alter- 
natives. State v. Richmond, 412. 


§ 219 (NCHI4th). Exclusion of veniremen based on opposition to capital pun- 
ishment; necessity that juror be able to follow trial court’s 
charge and state law 


The trial court did not err during voir dire for a capital first-degree murder pros- 
ecution by excusing potential jurors who said they believed in the death penalty but 
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would not vote to impose it on another human being or who said they would always 
vote for life in prison and never for the death penalty. State v. Gray, 143. 


§ 222 (NCI4th). Exclusion of veniremen based on opposition to capital pun- 
ishment; challenges for cause; necessity that veniremen be 
unequivocal in opposition to death sentence generally 


The trial court did not err in a capital resentencing by striking two jurors because 
they would be unable to consider a sentence of death. State v. Adams, 48. 


§ 226 (NCI4th). Exclusion of veniremen based on opposition to capital pun- 
ishment; rehabilitation of jurors 


The trial court did not abuse its discretion during jury selection for a capital first- 
degree murder prosecution by refusing defendant the OPPOrnnny to rehabilitate a 
juror. State v. Hill, 275. 

The trial court did abuse its discretion in a capital prosecution by not allowing 
defendant to rehabilitate a prospective juror who expressed opposition to the death 
penalty. State v. Stephens, 352. 

The trial court did not abuse its discretion in denying defendant’s requests to 
rehabilitate five jurors excused for cause based upon their death penalty views. State 
v. Warren, 309. 


§ 227 (NCI4th). Exclusion of veniremen based on opposition to capital pun- 
ishment; effect of equivocal, uncertain, or conflicting answers 


The trial court did not err during voir dire for a capital first-degree murder pros- 
ecution by excusing a potential juror who said he believed in the death penalty only 
for a second offense and that he would not impose it for first-degree murder, said that 
he would follow the court’s instructions, and reiterated that he would not impose the 
death penalty for a first offense. State v. Gray, 143. 

The trial judge did not abuse its discretion in a capital prosecution for first- 
degree murder and other crimes by excusing a prospective juror for cause. State v. 
Hill, 275. 

The trial court did not abuse its discretion by excusing for cause a prospective 
juror in a capital prosecution where the juror was equivocal but on several occasions 
clearly stated her inability to fairly consider the death penalty. State v. Richmond, 
412, 

The trial court did not abuse its discretion by excusing for cause a prospective 
juror in a capital prosecution where the juror was equivocal but made several state- 
ments which indicated his inability to follow the law. Ibid. 


§ 228 (NCIH4th Rev. ). Exclusion of veniremen based on opposition to capital 
punishment; equivocal answers viewed in context 
The trial court did not abuse its discretion in a capital prosecution by allowing 
the State’s challenge for cause of two prospective jurors who indicated that they might 
have difficulty voting in favor of the death penalty. State v. Stephens, 352. 


§ 229 (NCI4th). Exclusion of veniremen based on opposition to capital pun- 
ishment; where juror initially stated ability to vote for 
death penalty 

The trial court did not err during voir dire in a capital first-degree murder prose- 
cution by excusing a potential juror who made contradictory statements regarding 

capital punishment. State v. Gray, 143. 
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§ 256 (NCI4th). What constitutes prima facie case of racially motivated 
peremptory challenges; rebuttal 


Defendant’s showing that he is black and that the State peremptorily struck one 
black prospective juror was insufficient to establish a prima facie case of racial dis- 
crimination. State v. Smith, 453. 


The prima facie case inquiry does not become moot when the State provides 
race-neutral reasons for its peremptory strike. Ibid. 


§ 262 (NCI]4th). Use of peremptory challenges to remove jurors with reser- 
vations about imposing death penalty 


There was no error in a capital prosecution for first-degree murder in allowing 
the district attorney to exercise peremptory challenges against prospective jurors with 
reservations about the death penaity. State v. Gray, 143. . 


KIDNAPPING AND FELONIOUS RESTRAINT 


§ 18 (NCI4th). Confinement, restraint, or removal as inherent and inevitable 
feature of another felony 


There was sufficient evidence of restraint of one victim separate and apart from 
that inherent in an armed robbery of a restaurant to support defendant's conviction of 
second-degree kidnapping of this victim where the evidence tended to show that the 
robbers, including defendant, put duct tape around the victim’s wrists, forced him to 
lie on the floor, and kicked him in the back twice. State v. Beatty, 555. 


There was insufficient evidence of restraint of a second victim separate and apart 
from that inherent in an armed robbery of a restaurant to support defendant’s convic- 
tion of second-degree kidnapping of this victim where the evidence showed only that 
one of the robbers approached the victim, pointed a gun at him, and stood guarding 
him during the robbery. Ibid. 


LABOR AND EMPLOYMENT 


§ 65 (NCI4th). Termination of employment; additional consideration to 
change contract from at-will employment 


An action for breach of an employment contract was remanded for an order 
entering judgment for defendant notwithstanding the verdict where plaintiff-employ- 
ee’s change of residence in the wake of defendant-employer’s statements here does 
not constitute additional consideration making what is otherwise an at-will employ- 
ment relationship one that can be terminated only for cause. The society to which the 
employment-at-will doctrine currently applies is a highly mobile one in which reloca- 
tion to accept new employment is common; to remove an employment relationship 
from the at-will presumption upon an employee’s change of residence, coupled with 
vague assurances of continued employment, would substantially erode the rule and 
bring considerable instability to an otherwise clear area of the law. Kurtzman v. 
Applied Analytical Industries, Inc., 329. 


NEGLIGENCE 


§ 6 (NCI4th). Negligent infliction of emotional distress 


The trial court erred by dismissing plaintiffs’ claim for negligent infliction of emo- 
tional distress arising from defendant’s failure to inform them of the results of genet- 
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ic tests for sickle-cell disease where plaintiffs alleged that defendant’s negligence 
caused them extreme mental and emotional distress, specifically referring to plaintiff- 
wife’s fears regarding her son’s health and her resultant sleeplessness. McAllister v. 

Ha, 638. | 


PHYSICIANS, SURGEONS, AND OTHER HEALTH CARE PROFESSIONALS 


§ 120 (NCI4th). Medical malpractice actions; contributory negligence 


The trial court erred by refusing to instruct the jury on contributory negligence 
in a medical malpractice action arising from defendant’s treatment of plaintiff's dece- 
dent for depression where the decedent placed restrictions on his treatment, contin- 
ued with alcohol and drug abuse, ignored and contravened defendant’s recommenda- 
tions to seek treatment for HIV status, and continued unprotected homosexual 
conduct. Cobo v. Raba, 541. 


PUBLIC OFFICERS AND EMPLOYEES 


§ 35 (NCI4th). Public officers; personal civil liability generally; negligence 


Plaintiff was not limited to a suit against DHR as principal for alleged negligence 
by a county DSS and its employees. Meyer v. Walls, 97. 


Whether allegations relate to actions outside the scope of a defendant’s official 
duties is not relevant in determining whether the defendant is being sued in his or her 
official or individual capacity. Ibid. 


Plaintiff's complaint seeks recovery from an official of a county DSS in both his 
official and individual capacities. Ibid. 


A claim against an official and employees of a county DSS in their official capac- 
ities was a claim against DSS and was properly before the superior court along with a 
claim against DSS. Ibid. 


Holdings by the Court of Appeals that a director of a county DSS was a public 
official and that the trial court improperly dismissed a claim against the director in his 
individual capacity for allegations of willful and wanton conduct will be allowed to 
stand where defendant did not appeal these holdings to the Supreme Court. Ibid. 


A conclusory allegation that a public official acted willfully and wantonly is not 
sufficient, by itself, to withstand a Rule 12(b)(6) motion to dismiss. Ibid. 


Although plaintiffs in an action arising from a fire in a chicken processing plant 
which had never received a safety inspection argued that the public duty doctrine bars 
only claims against local governments for failure to prevent crimes, the policies under- 
lying recognition of the public duty doctrine in those cases apply here. Stone v. N.C. 
Dept. of Labor, 473. 


§ 43 (NCI4th). Employees subject to State personnel system 


The position of Director of the Highway Beautification Program in the Depart- 
ment of Transportation was properly designated by the Governor as policymaking 
exempt under the State Personnel Act pursuant to G.S. 126-5. Powell v. N.C. Dept. 
of Transportation, 614. 


Assuming that the Director of the Highway Beautification Program properly 
raised the issue as to whether the reclassification of her position as policymaking 
exempt constituted an impermissible patronage dismissal that violates the First 
Amendment to the U.S. Constitution, the State Personnel Commission’s conclusion 
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that the Department of Transportation showed why a political confidant was neces- 
sary for the effective performance of this position was supported by evidence and — 
findings. Ibid. 


The position of Chief of the Internal Audit Section of the Department of Trans- 
portation does not come within the definition of policymaking set forth in former G.5. 
126-5(b) and therefore may not be designated as exempt from the provisions of the 
State Personnel Act pursuant to former G.S. 126-5(d)(1). N.C. Dept. of Transporta- 
tion v. Hodge, 602. 


Constitutional standards that consider when political affiliation is an appropriate 
factor in determining which positions are policymaking should not have been consid- 
ered in determining whether a position was properly designated as policymaking 
exempt where it was determined that the position did not meet the definition of poli- 
cymaking under G.S. 126-5(b). Ibid. 


§ 68 (NCI4th). Public employees; personal civil liability 


Plaintiff was not limited to a suit against DHR as principal for alleged negligence 
by a county DSS and its employees. Meyer v. Walls, 97. 


A plaintiff may maintain both a suit against a state agency in the Industrial Com- 
mission under the Tort Claims Act and a suit against the negligent agent or employee 
in the General Court of Justice for common law negligence. Ibid. 


Plaintiffs complaint seeks recovery from employees of a county DSS in both 
their official and individual capacities. Ibid. 


A claim against an official and employees of a county DSS in their official capac- 
ities was a claim against DSS and was properly before the superior court along with a 
claim against DSS. Ibid. 


Holdings by the Court of Appeals that a DSS social worker and a DSS supervisor 
of adult protective services were public employees and that the trial court improper- 
ly dismissed a claim against the employees in their individual capacities for mere neg- 
ligence were allowed to stand where the defendants did not appeal these holdings to 
the Supreme Court. Ibid. 


An action against defendant high school teacher to recover damages for injuries 
received by an industrial arts student in an accident in a shop classroom was a suit 
against defendant teacher solely in his official capacity as an agent of defendant board 
of education, and where it was determined that the board of education is entitled to 
governmental immunity from suit for the first $1 million in damages which may be 
awarded, defendant teacher is entitled to governmental immunity to that same extent. 
Mullis v. Sechrest, 548. 


Pleadings should indicate in the caption the capacity in which a plaintiff intends 
to hold a public officer or employee liable, the extent of liability claimed should be 
alleged, and the prayer for relief should indicate whether plaintiff seeks to recover 
damages from a defendant individually or as an agent of the governmental entity. Ibid. 


RACKETEER INFLUENCED AND CORRUPT ORGANIZATIONS 


§ 7 (NCHMth). Private right of action 


A doctor and members of his family who sued the Prolife Action League of 
Greensboro (PALG) and its president for anti-abortion picketing of the family’s resi- 
dence and the doctor’s office failed to establish a causal nexus between PALG’s pecu- 
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niary gain and defendants’ alleged organized unlawful activity as required by the N.C. 
RICO Act. Kaplan v. Prolife Action League of Greensboro, 342. 


RAPE AND ALLIED SEXUAL OFFENSES 


§ 96 (NCHth). First-degree rape; prosecution based on force and against vic- 
_tim’s will; serious physical or bodily injury 

The evidence was sufficient to support a conviction for first-degree rape where 
defendant contended that there was insufficient evidence that he had inflicted serious 
personal injury and that serious personal injury does not include injury that results in 
death. The rule that serious personal injury cannot include injury causing death 
appears to have had its genesis in an assault prosecution; injury causing death would 
have elevated the assault to murder, but it would be absurd to allow a defendant to 
escape a first-degree rape conviction because his victim did not survive. State v. 
Richmond, 412. 


SCHOOLS 


§ 176 (NCH4th). Liability of board of education and school personnel; 
injuries to students due to lack of supervision 


An action against defendant high school teacher to recover damages for injuries 
received by an industrial arts student in an accident in a shop classroom was a suit 
against defendant teacher solely in his official capacity as an agent of defendant board 
of education, and where it was determined that the board of education is entitled to 
governmental immunity from suit for the first $1 million dollars in damages which may 
be awarded, defendant teacher is entitled to governmental immunity to that same 
extent. Mullis v. Sechrest, 548. 


SEARCHES AND SEIZURES 


§ 48 (NCI4th). Search and seizure incident to arrest; premises at which 
arrest made 


There was no error in a capital prosecution for first-degree murder in the denial 
of defendant’s motion to suppress all of his statements to law enforcement officers 
and items gathered in a search of his home where defendant came to his door armed 
with a pistol which was later found to be a toy, an exigent circumstance which justi- 
fied entry into the house without a search warrant to arrest defendant. State v. Gray, 
143. 


§ 56 (NCI4th). Observation of objects in plain view; officer lawfully present 


The trial court did not err by admitting into evidence items seized at a murder 
scene where the lead investigator on the scene ordered the seizure of evidence in the 
bedroom where the body was found; officers seized a bloodstained mattress and box 
springs; and officers found bullets on top of several pornographic magazines 
addressed to someone other than defendant after the mattress and box springs were 
removed. The seizure was lawful under the plain view exCepuOM. State v. Mickey, 
508. 
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§ 19 (NCI4th). Actions against State generally 


Plaintiff was not limited to a suit against DHR as principal for alleged negligence 
by a county DSS and its employees. Meyer v. Walls, 97. 


A plaintiff may maintain both a suit against a state agency in the Industrial Com- 
mission under the Tort Claims Act and a suit against the negligent agent or employee 
in the General Court of Justice for common law negligence. Ibid. 


§ 24 (NCI4th). Actions against State; waiver of immunity 


The Industrial Commission erred in an action arising from deaths and injuries in 
a fire at a chicken plant which had never received a state safety inspection by denying 
defendants’ motions to dismiss plaintiffs’ tort claims action. The public duty doctrine, 
by barring negligence actions against a governmental entity absent a special relation- 
ship or a special duty to a particular individual, serves the legislature’s express inten- 
tion to permit lability against the State only when a private person would be liable. . 
Stone v. N.C. Dept. of Labor, 473. 


§ 30 (NCI4th). State Tort Claims Act generally 


The Tort Claims Act applies only to actions against State departments, institu- 
tions, and agencies and does not apply to claims against officers, employees, involun- 
tary servants, and agents of the State. Meyer v. Walls, 97. 


§ 38 (NCI4th). Industrial Commission as court for negligence claims against 
State 


Jurisdiction for a negligence suit against a county DSS lies in the superior court 
rather than in the Industrial Commission pursuant to the Tort Claims Act. Meyer v. 
Walls, 97. 


§ 46 (NCI4th). State Tort Claims Act; claim and affidavit; contents 


Plaintiffs’ specific claims under the Tort Claims Act arising from injuries and 
deaths in a fire at a chicken plant failed because the duty to inspect imposed upon 
defendants by statute is for the benefit of the public, not individual claimants, so that 
plaintiffs’ claims fall within the public duty doctrine. Stone v. N.C. Dept. of Labor, 
473. 


TRIAL 


§ 322 (NCI4th). Sufficiency of jury instructions; statement of contentions of 
parties generally 


The trial court’s instructions did not give more emphasis to defendant's con- 
tentions of contributory negligence than it did to plaintiff's contentions of negligence 
and did not mislead the jury to the prejudice of plaintiffs. Cain v. Gencor, Inc., 657. 


WORKERS’ COMPENSATION 


§ 85 (NCI4th). Distribution of damages recovered in a third-party action; 
subrogation claim of insurance carrier 


The trial court was without jurisdiction to determine the subrogation amount of 
a workers’ compensation lien where plaintiff was a worker injured by a falling crane; 
he began receiving workers’ compensation; he filed a tort suit against a third party and 
received a judgment; and the trial court found that the tort award was insufficient for 
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the subrogation lien by including the present value of future workers’ compensation 
benefits. Johnson v. Southern Industrial Constructors, 530. 


§ 260 (NCI4th). Calculation of average weekly wages, generally 


G.S. 97-2(5) sets forth in priority sequence five methods by which an injured 
employee's average weekly wages are to be computed. McAninch v. Buncombe 
County Schools, 126. 


§ 261 (NCI4th). Average weekly wages; employment prior to injury of less 
than fifty-two weeks 


Where a Form 21 agreement entered into between the employer and an injured 
employee (a school cafeteria worker) and approved by the full Commission calculat- 
ed the employee’s average weekly wages using the forty-two weeks she was employed 
during the school year under the third compensation method in G.S. 97-2(5), the Court 
of Appeals erred by recalculating the employee’s wages through application of the 
fifth computation method set forth in the statute. McAninch v. Buncombe County 
Schools, 126. 


§ 264 (NCI4th). Average weekly wages; earnings from different employers 


The calculation of the average weekly wages of an injured employee may not 
include wages or income earned in employment other than that which produced the 
injury; the Court of Appeals erred by recalculating the average weekly wages of an 
injured school cafeteria worker who worked only forty-two weeks per year for defend- 
ant school by including her earnings during the ten-week summer vacation period 
from babysitting, housekeeping and painting. McAninch v. Buncombe County 
Schools, 126. 


§ 318 (NCI4th). Insurance rates and premiums 


The filed rate doctrine barred claims by plaintiff employers against defendant 
workers’ compensation carriers and rate organizations for restraint of trade under 
G.S. 75-1, unfair practices under G.S. 75-1.1, and unfair competition in violation of G.S. 
58-63-15 based on allegations that defendants withheld evidence from the Commis- 
sioner of Insurance about servicing carrier fees for residual market workers’ compen- 
sation insurance in a rate case and caused the Commissioner to approve excessive 
rates for compensation insurance. N.C. Steel, Inc. v. National Council on Com- 
pensation Ins., 627. 


The filed rate doctrine barred plaintiffs’ claims for injunctive relief based on 
alleged illegal activities in the setting of workers’ compensation insurance rates. Ibid. 


The filed rate doctrine barred plaintiff employers’ claims for damages based on 
allegations that a conspiracy by defendant workers’ compensation carriers and rating 
organizations to fix excessive servicing carrier fees forced some employers into the 
residual market where the premiums are higher and the employers do not receive div- 
idends on their policies. Ibid. 


WORD AND PHRASE INDEX 


ABORTION 


Restrictions on state abortion fund, 
Rosie J. v. N.C. Dept. of Human 
Resources, 247. 


ABUSE OF DISCREATION 
Definition of, State v. T.D.R., 489. 


ACTING IN CONCERT 
Murder by torture, State v. York, 79. 


ADOPTION 


Equitable adoption, Lankford v. Wright, 
«1415. 


AFFIDAVIT 


In which murder defendant’s son lied, 
State v. Gray, 143. 


- AGGRAVATING CIRCUMSTANCES 


Course of conduct not vague and over- 
broad, State v. Stephens, 352. 


‘Disrupting governmental function, State 
v. Gray, 143. 


Indictments admissible, State v. Flowers, 
1. 


Especially heinous, atrocious or cruel, 
State v. Gray, 143. 


Meaning of previously convicted, State 
v. Warren, 309. 


Not submitted at first hearing, State v. 
Adams, 48. 


Notice, State v. Stephens, 352. 


Photographs of prior victim, State v. 
Warren, 309. 


Prior violent felony used for prior capital 
felony from same transaction, State 
v. Flowers, 1. 


References to another murder victim to 
show course of conduct, State v. 
Smith, 453. 


AGGRAVATING CIRCUMSTANCES— 
Continued 


Same evidence but different aspects of 
character, State v. Smith, 453. 


Victim's exercise of official duty, State v. 
Gray, 143. 


ANTI-ABORTION PICKETING 


Not RICO Act violation, Kaplan v. Pro- 
life Action League of Greensboro, 
342. , 


APPEAL 


Compliance with Anders v. California, 
State v. Chance, 566. 


Summary judgment as to one defendant, 
Tinch v. Video Industrial Services, 
380. 


Transfer of juvenile to superior court, 
State v. T.D.R., 489. 


APPOINTED COUNSEL 
Refusal to replace, State v. Flowers, 1. 


ARGUMENT OF COUNSEL 


Ability to see premeditation and deliber- 
ation, State v. Smith, 453. 


Appropriateness of death aie State 
v. Flowers, 1. 


Biblical references, State v. Sidden, 
218. 


Capital defendant’s character, State v. 
Gray, 143. 


Characterization of defendant as devil, 
State v. Sidden, 218. 


Codefendants’ silence, State v. York, 79. 

Comfortable life in prison, State v. 
Smith, 453. 

Consideration of mitigating circum- 
stances, State v. Warren, 309. 

Evidence not rebutted by defendant, 
State v. Stephens, 352. 

Failure to call alibi witness, State v. 
Sidden, 218. | 
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ARGUMENT OF COUNSEL— 
Continued 


Flight, State v. Gray, 143. 

Focus of especially heinous, atrocious, or 
cruel circumstance, State _ v. 
Flowers, 1. . 

Generosity from drug and alcohol money, 
State v. Sidden, 218. 

Jury’s duty, State v. Gray, 143. 

No due process for victims, State v. 
Smith, 453. 

Prior acts of violence against victim, 
State v. Gray, 143. 

Use of photographs, State v. Sidden, 
218. 

Victims skeletal remains, 
Sidden, 218. 


State _ v. 


AUTOMOBILE INSURANCE 


Fire insurance proceeds paid to lessor, 
Hartsell v. Integon Indemnity 
Corp., 385. 


Vehicle provided by employer, Hester v. 
Allstate Ins. Co., 345. 


BAD DREAM 


Emotional state of witness, State v. 
Jones, 193. 


BAILIFF 


As witness, State v. Flowers, 1. 


CAPACITY TO STAND TRIAL 


Sufficiency of evidence, State v. Tucker, 
235, 


CAPITAL SENTENCING 


Aggravating circumstances not submitted 
at first hearing, State v. Adams, 48. 


Evidence of infraction of prison rules, 
State v. Adams, 48. 

Evidence of remorse excluded, State v. 
Adams, 48. 


Evidence that defendant already on death 
row, State v. Adams, 48. 
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CAPITAL SENTENCING—Continued 
Evidence that victim would have lived 
with treatment, State v. Adams, 48. 


Hearsay testimony, State. v. Stephens, 
352. 


Mistrial for juror misconduct, State v. 
Sanders, 587. | 


Peremptory instruction on level of matu- 
rity refused, State v. Adams, 48. 


Prior arrested judgment, State v. 


Flowers, 1. 
Stipulation from prior sentencing, State 


v. Adams, 48. 
CELLMATE 


Statements by, State v. Jones, 193. 


CHAIN OF CIRCUMSTANCES 

Evidence of another murder, State v. 
Sidden, 218. 

CHILD CUSTODY 


No standing after termination of parental 
rights, Krauss v. Wayne County 
_DSS, 371. 

CONFESSION 


Question by jailer, State v. Gray, 143. 
Statement characterized as, State v. 


York, 79. 
CONTRIBUTORY NEGLIGENCE 


Psychiatric patient, Cobo v. Raba, 541. 


CORROBORATION 


Opinion testimony on consistency of 
statements, State v. Sidden, 218. 


COUNTY DSS 
Claims against official and employees, 
Meyer v. Walls, 97. 


Tort Claims Act inapplicable, Meyer v. 
Walls, 97. 
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COURT REPORTER 


Introduction of, State v. Gray, 143. 


DEATH PENALTY 


Jury selection, State v. Richmond, 412. 


K-Mart security guard, State v. Tucker, 
235, 


Killing by burning apartment building 
with kerosene, State v. Smith, 453. 


Not unconstitutional, State v. Stephens, 
352. 


Previous conviction of another first- 
degree murder, State v. Warren, 309. 


Proportionate for murders of two boys, 
State v. Sidden, 218. 


Rape-murder, State v. Hill, 275. 


Recommendation binding on trial court, 
State v. Sidden, 218. 


Robbery-murder in victim’s home, State 
v. Adams, 48. 


Three victims, State v. Stephens, 352. 
Wife killing, State v. Gray, 143. 


DEFENSE ATTORNEY’S INTEGRITY 


Jurors’ questions, State v. Adams, 48. 


DEPARTMENT OF SOCIAL 
SERVICES 


Claims against DSS official and employ- 
ees, Meyer v. Wallis, 97. 


Tort Claims Act inapplicable, Meyer v. 
Walls, 97. 


DISCOVERY 


Continuing duty to disclose facts, State 
v. Tucker, 235. 


Inherent authority of trial court, State v. 
Warren, 309. 


Medical records while in jail, State v. 
Smith, 453. 


Nontestifying psychologist’s report, 
State v. Warren, 309. 
Typo in ballistics report, State v. 


Stephens, 352. 


WORD AND PHRASE INDEX 


DISINTERMENT 
Videotape of, State v. Warren, 309. 


DISTRICT COURT JUDGE 

Censure for falsifying court documents, 
In re Renfer, 382. 

EFFECTIVE ASSISTANCE OF 

COUNSEL 

Compliance with Anders v. California, 
State v. Chance, 566. 

EMPLOYMENT AT WILL 


Assurances and moving residence, 
Kurtzman v. Applied Analytical 
Industries, Inc., 329. 


EQUITABLE ADOPTION 

Inheritance rights, Lankford v. Wright, 
115. 

ESTOPPEL 


Attorney’s creation of false impression, 
Creech v. Melnik, 520. 


EXPRESSION OF OPINION 
Court’s comments to counsel, State v. 


Jones, 193. 


Court’s direction to witness, State v. 
Jones, 193. 


Prevention of repetitive questioning, 
State v. Jones, 193. 


FELONY MURDER 


Felony after murder, State v. Tucker, 
235. 


FILED RATE DOCTRINE 


Workers’ compensation rates, N.C. 
Steel, Inc. v. National Council on 
Compensation Ins., 627. 


FIRST-DEGREE MURDER 


Sufficiency of evidence, State v. 


Chance, 566. 
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FLIGHT 


Premeditation and deliberation, State v. 
Gray, 143. 


Prior inconsistent statement, State v. 
Jones, 193. 

HAMLET CHICKEN PLANT FIRE 

Public duty doctrine, Stone v. N.C. 
Dept. of Labor, 473. 

HEARSAY 


Victim’s state of mind, State v. Gray, 
143. 


Victim’s statements to doctor outside 
office, State v. Gray, 143. 


HIGHWAY BEAUTIFICATION 
PROGRAM 

Director as policy making exempt, Powell 
v. N.C. Dept. of Transportation, 614. 

HOSTILE WITNESS 

Latitude in questioning, State v. York, 
79. 

IMPLIED CONTRACT 


Not to sue for medical malpractice, 
Creech v. Melnik, 520. 


INDICTMENTS 


Admissible in capital sentencing, State v. 
Flowers, |. 


INDUSTRIAL ARTS STUDENT 


Suit against teacher, Mullis v. Sechrest, 
548. : 


INFORMANT 


Testimony on number of times used, 
State v. Sidden, 218. 


INSTRUCTIONS 


Equal emphasis on contentions of par- 
ties, Cain v. Gencor, Inc., 657. 
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INTERVIEW 
Defendant's jailhouse, State v. Hill, 275. | 


INTOXICATION 


Sufficiency of evidence, State v. 


Richmond, 412. 


JAILER 


Question after right to counsel invoked, 
State v. Gray, 143. 


JUDGE 


Censure for falsifying court documents, 
In re Renfer, 382. 


JUROR MISCONDUCT 


Mistrial. in capital sentencing hearing, 
State v. Sanders, 587. 


JURY SELECTION 


Dismissal for death penalty views, State 
v. Gray, 143; State v. Hill, 275; State 
v. Stephens, 352. 


Jurors excused by district court judge in 
capital case, State v. Stephens, 352. 


JURY VIEW 
Police vehicle, State v. Tucker, 235. 


JURY VOIR DIRE 
Beliefs about parole, State v. Gray, 143; 
State v. Smith, 453. 


Consideration of possible punishments, 
State v. Sidden, 218. 


Leading questions, State v. Gray, 143. 


Prosecutor's interested witness question, 
State v. Jones, 193. 


Rehabilitation denied, State v. Sidden, 
218; State v. Warren, 309. 


JUVENILE 


Appeal of transfer order to superior 
court, State v. T.D.R., 489. 


Availability of rehabilitative services, 
State v. T.D.R., 489. 
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JUVENILE—Continued 


Right to hearing on transfer order, State 
v. T.D.R., 489. 


KIDNAPPING 


Binding wrists and kicking as restraint in 
addition to robbery, State v. Beatty, 
555. 


LEADING QUESTIONS 
Jury selection, State v. Gray, 143. 


LEASED VEHICLE 


Fire insurance proceeds paid to lessor, 
Hartsell v. Integon Indemnity 
Corp., 385. 


LETTER TO PROSECUTOR 


Mention of possibility of plea bargain, 
State v. Flowers, 1. 


MEDICAL MALPRACTICE 


Avoidance of contract not to sue by mutu- 
al mistake, Creech v. Melnik, 520. 


MEDICAL RECORDS 


Disclosure of jail records, State v. 
Smith, 453. 


MISDEMEANOR WARRANTS 


Admissible at capital sentencing hearing, 
State v. Gray, 143. 


MISTRIAL 


Denied for elicitation of hearsay, State v. 
Hill, 275. 

Denied for prosecutor’s conduct and 
argument, State v. Hill, 275. 

Juror misconduct in capital sentencing 
hearing, State v. Sanders, 587. 


MITIGATING CIRCUMSTANCES 


Catchall circumstance, unanimity not 
required by punishment form, State 
v. Smith, 453. 


Directed verdict on no significant crimi- 
nal history, State v. Hill, 275. 


WORD AND PHRASE INDEX 


MITIGATING CIRCUMSTANCES 
—Continued 


Flight, State v. Gray, 143. 


Impaired capacity not submitted, State 
v. Hill, 275. 


Instructions, State v. Stephens, 352. 

Life sentence for codefendant, State v. 
Sidden, 218. 

Mental or emotional disturbance not sub- 
mitted, State v. Hill, 275. 

Mitigating value of nonstatutory, State v. 
Sidden, 218. 

Murder of victims’ father as prior crimi- 
nal activity, State v. Sidden, 218. 

No significant criminal history, State v. 
Smith, 453. 


- Peremptory instruction on criminal histo- 


ry denied, State v. Stephens, 352. 


Peremptory instructions on age not 
required, State v. Warren, 309. 


Prosecutor's jury REUMEN State v. 
Warren, 309. 


Relitigation of mitigating circumstances, 
State v. Adams, 48. 


MOTION TO STRIKE 


Necessity for appeal Hens: State v. 
Jones, 193. 


MUTUAL MISTAKE 


Avoidance of contract not to sue, Creech 
v. Melnik, 520. - 


NEGLIGENT INFLICTION OF 
EMOTIONAL DISTRESS 


Failure to convey sickle-cell tests results, 
McAllister v. Ha, 638. 


PAROLE 


Eligibility in South Carolina, State v. 
Warren, 309. 


Questions about beliefs not allowed, 
State v. Smith, 453. 


PEREMPTORY CHALLENGE 


Prima facie racial discrimination not 
shown, State v. Smith, 453. 


WORD AND PHRASE INDEX 


PEREMPTORY CHALLENGE 
—Continued 


Race-neutral reasons, State v. Smith, 
453. 


PHOTOGRAPHS 


Prior murder victim, State v. Warren, 
309. 


POLICY MAKING EXEMPT 


Chief of DOT Internal Audit Section, N.C. 
Dept. of Transportation v. Hodge, 
602. 


Director of Highway Beautification Pro- 
gram, Powell v. N.C. Dept. of 
Transportation, 614. 


POLLING 


Jurors asked to raise hands collectively, 
State v. Flowers, 1. 


PRESENCE OF DEFENDANT 


Issuance of subpoena, State v. Gray, 143. 


PRIOR BAD ACTS 


Basis for expert’s diagnosis, State v. 
Warren, 309. 


Door opened on direct examination, 
State v. Warren, 309. 


PRIOR MARRIAGE AND 
PREGNANCY 


Of murder victim excluded, State v. Hill, 
275. | 


PROSECUTOR’S JURY ARGUMENT 
See Argument of Counsel this index. 


PUBLIC DUTY DOCTRINE 


Failure to inspect chicken plant, Stone v. 
N.C. Dept. of Labor, 473. 


PUBLIC OFFICERS 


Claims against DSS employees, Meyer v. 
Walls, 97. 
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RAPE 

Seriousness of injury of deceased victim, 
State v. Richmond, 412. 

RECOLLECTION REFRESHED 

Officer reading from interview notes, 
State v. York, 79. 

RECORDING 


Codefendants’ statements, State v. York, 
79. 


Conversation between defendant and 
murder victim, State v. Gray, 143. 


RICO ACT 

Anti-abortion picketing not violation, 
Kaplan v. Prolife Action League of 
Greensboro, 342. 

RIGHT TO BE PRESENT 

Issuance of subpoena, State v. Gray, 
143. 

RIGHT TO COUNSEL 


Request from prior arrest on another 
charge, State v. Peterson, 253. 


RIGHT-OF-WAY 


Unrecorded, Dept. of Transportation 
v. Humphries, 649. 


ROLLING PAPERS 


Pants worn by defendant, State v. 
Adams, 48. 


SECOND-DEGREE MURDER 


Self-serving statements insufficient for 
instruction, State v. Smith, 453. 


SICKLE-CELL 


Failure to relate test results, McAllister 
v. Ha, 638. 
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SPEEDY TRIAL 


No violation, State v. Flowers, 1. 


SPOUSE 
Murder of, State v. Gray, 143. 


STATE ABORTION FUND 


Restrictions on, Rosie J. v. N.C, Dept. 
of Human Resources, 247. 


STATE PERSONNEL ACT 


Chief of DOT Internal Audit Section not 
policy making exempt, N.C. Dept. of 
Transportation v. Hodge, 602. 


Director of Highway Beautification Pro- 
gram as policy making exempt, 
Powell v. N.C. Dept. of Transporta- 
tion, 614. 

SUBPOENA 


Right to be present at issuance, State v. 
Gray, 143. 


SUBROGATION LIEN 


Future benefits, Johnson v. Southern 
Industrial Constructors, 530. 


TEACHER 


Suit by industrial arts student, Mullis v. 
Sechrest, 548. 


TERMINATION OF PARENTAL 
RIGHTS 


Ceasing efforts to reunite family, In re 
Brake, 339. 


No standing to seek custody, Krauss v. 
Wayne County DSS, 371. 


THEORY OF TRIAL 


Change from codefendants’ trial, State v. 
Flowers, 1. 


TORT CLAIMS ACT 


Public duty doctrine, Stone v. N.C. 
Dept. of Labor, 478. 


WORD AND PHRASE INDEX 


TORTURE 
Murder by, State v. York, 79. 


UNINSURED MOTORIST BENEFITS 

Workers’ compensation, McMillian V. 
N.C. Farm Bureau Mut. Ins. Co., 
560. 

VENUE 

Pretrial publicity, State v. Gray, 143; 
State v. Hill, 275. 

VERDICT SHEET 


Lost in clerk’s office, State v. Gray, 143. 


VICTIM’S STATEMENTS 


During crime, State v. Gray, 143. 


VICTIMS’ FUNERAL 


Defendant attending, State v. Richmond, 
412. 


VIDEOTAPE 


Victim’s disinterment, State v. Warren, 
309. 


WAIVER OF COUNSEL 


Defendant’s statements in codefendants’ 
trial, State v. Flowers, 1. 


WORKERS’ COMPENSATION 


Average weekly wage of school cafeteria 
worker, McAninch v. Buncombe 
County Schools, 127. 


Filed rate doctrine, N.C. Steel, Ine. v. 
National Council on Compensa- 
tion Ins., 627. 

Lien, Johnson v. Southern Industrial 
Constructors, 530. 


WRONGFUL PREGNANCY 


Sufficiency of claim, McAllister v. Ha, 
638. 


